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United States Circuit Gourt, 


SOUTHERN DISTRICT OF NEW YORK. 


IN EQUITY. 


AMERICAN BELL TELEPHONE COMPANY ET AL. 
Peopie’s TELEPHONE COMPANY ET AL. 


BEFORE HON. WILLIAM J. WALLACE, Circuit Judge. 


ARGUMENT OF J. J. STORROW, ESQ. 


New York, Sept. 22, 1884. 

May it please your Honor: The record in this case is on your 
Honor’s table. It consists of several volumes, and perhaps I had 
better state what they are, so that you can find your way through 
them. 

The bill was sworn to Oct. 9, 1880, and filed Oct. 20, 1880. 

The ansver was filed on Jan. 6, 1881, and the complainants took 
their prima facie proofs soon after that time. They consist simply 
of the patents, proof of infringement, etc. They are bound in the 
first volume of Complainants’ Proofs. The first one hundred pages 
of it comprise the complainants’ prima-facie case. Then the defend- 
ants took testimony at or near Harrisburg, for the purpose of prov- 
ing the history of Drawbaugh’s alleged prior invention. That was 
their te-timony as tothe invention. That testimony is contained in 
two volumes, and, together with some expert testimony as to Mr. 
Bell’s patent, makes their case in chief. The two volumes are 
marked, “ Defendants’ Proofs,” Volumes I and II, comprising 1314 
pages, and include 127 depositions, cited as defts, 7, and defls, ii. 
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Then the complainants took their testimony in reply, chiefly relat- 
ing tothe Drawbiugh matter, but also somewhat relating to Mr. 
Bell’s invention. That testimony is bound up in continuation of 
complainants’ prima-fucie case, making, with that, two volumes of 
1741 pages, cited as complts, 7, and complts, 77. The complainants’ 
two volumes, I and II, contain their prima-facie case, and also con- 
tain their evidence in reply (the body of their proof in reply relating 
to Drawbaugh) ; and, between those two, there is sandwiched in the 
defendants’ proofs in chief (defts, 7, and defis, i7) in the two 
volumes before your Honor. After that proof was completed, then 
the defendants went on and took testimony in what is called their 
surrebuttal. It makes one thick volume of 1140 pages, including 
199 depositions cited as defts, 777. Then the complainants took testi- 
mony in rejoinder. Your Honor will find the volume marked, “ Com- 
plainants’ Testimony in Rejoinder aud Closing Proofs,” cited as 
complts, tii. Fifty witnesses were examined in the complainants’ re- 
joinder. On defendants’ surrebuttal, there were two hundred and 
thirty-eight witnesses. Then the complainants’ rejoinder, as we call 
it, comprising about fifty witnesses. After that was completed, the 
defendants began again, and took thirty-seven more depositions in 
what they called a surrejoinder; and you will find that testimony in 
their volume iv (defis, iv). After that was completed, the com- 
plainants examined eighteen witnesses, making what is called the 
Closing Proofs, which you will tind bound in the same volumes with 
our rejoinder (complts, iii). After that, the defendants began again 
and took two depositions, which closed the case. 

The complainants’ proofs and testimony, therefore, consist, first, 
of Vols. I and II, which contain the priima-facie case, and the body 
of our reply on the Drawbaugh issue. Then a third volume (complts, 
i), Which contains our rejoinder and our closing proofs. Then 
there is a fourth volume, the thickest volume of all, containing the 
complainants’ exhibits (cited complts, iv, exhibits). 

The defendants’ proofs consist of two volumes of 1340 pages, 
paged consecutively, and containing the body of their proofs in 
chief, namely, the testimony of one hundred and twenty-eight wit- 
nesses (deffs,iandiz). Then comes the defendants’ surrebuttal, con- 
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ninety-nine witnesses, cited as defts, i/i, sur}il. Then a surrejoinder 
and closing proofs cited as defts, iv. They also have a volume of 
exhibits. They are bound up separately. 

There are in these eight or nine octavo volumes 6446 printed pages. 
It was a matter of some embarrassment to know what kind of brief it 
was desirable to add to those volumes, in order not to override the 
Court with too much of a brief on the one hand, and on the other 
hand not to expect the Court to learn those volumes by heart, in order 
to understand their contents. We have followed what I may call a 
double-barrelled method. We have made two briefs, the first of 
thirty pages, containing substantially the essence of the case as we un- 
derstand it. We have considered that it was the function of the 
oral argument to present to the Court our views of the cause in such 
a way that the Court might understand them. We thought that 
a proper supplement to the argument was a long brief, which should 
be divided up in such a way that by a table of contents and other- 
wise, the Court could refer to different parts of it, and where we 
could collect together, under different heads, not merely slight refer- 
ences to the general character of the argument which we thought 
that the facts warranted, but collect together references to the rec- 
ord, with very full quotations from the testimony, in order that the 
Court might thus have each particular point brought together in one 
book, in a convenient way, together with a reference or quotation of 
most of what each point needs to refer to, and an easy way of find- 
ing out the rest. We did not then think that we had done all that 
we ought, in order to facilitate the labors of the Court. 

There were five hundred and thirty-five witnesses examined in 
this case. It would be impossible in any brief of reasonable length 
to bring in the testimony of all of them. We have, therefore, in 
addition to our brief, made an abstract of each one of these deposi- 
tions. After an abstract of each deposition, and along with it, we 
have printed abstracts of certain other depositions, or of the parts 
of them which bore directly on the evidence of each particular wit- 
ness. Of course, in considering the testimony of each particular 
witness, we have not undertaken to argue the case, and to show that 
the weight of the testimony was enough to overthrow it or other- 


wise; but we have brought together with the abstract of the depo- 
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sition of each witness, extracts from others, which particularly or 
specifically bore upon him, as distinguished from other witnesses. 
We have done all this, not simply by stating what we understand to 
be the sum, substance, and effect of the witness’s testimony, but 
wherever the language of the witness seemed to be in any way 
material, we have quoted it, to the end that the Court might have 
it all on the brief. We believe that three fourths of those witnesses 
ure immaterial to the case, but that is a matter which the Court has 
to consider for itself. The volume which your Honor has in your 
hand is that abstract. Prefixed to it is an alphabetical list of the 
witnesses, so that when any witness is named, you can turn at once 
to that witness and find what particularly pertains to his testimony. 
We have thought it better to-prepare this abstract with considerable 
fulness, knowing that what you do not want to read, you can omit, 
rather than give you insuflicient means of information. 

This case is a contest for the possession of the electric speaking 
telephone. It is a contest for the control, by patents, of the art of 
transmitiing speech by electricity. Although the case does not turn 
upon any nice consideration of the question of infringement, or any 
nice consideration of what the precise apparatus is, nor its mode of 
operation, it is thought to be useful, at the outset, to state to your 
Houor somewhat at length, just what the speaking telephone is, 
what the invention that these parties are fighting for is, and how it 
transmits speech. 

The Court. Will you kindJ* give me the date of your applica- 
tion tor the patent? 

Mr. Srorrow. Alexander Graham Bell’s speaking telephone 
patent is dated March 7, 1876, No. 174,465. The application 
was filed Feb. 14, 1876. The patent was granted in the spring 
of the Centennial year, and the invention was exhibited at the Cen- 
tennial, under circumstances which I will presently state. Perhaps 
I should say in this connection, that there are two patents. The 
principal one was issued on the date stated, and there is a second 
one, for improvements in the apparatus, dated Jan. 30, 1877, 
No. 186,787. That is also involved in this litigation. The appli- 
sation for that patent was made Jan. 15, 1877. 

The defendants have no patent. They made an application, as 
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the answer states and as the evidence shows, on July 22, 1880, but 
there has been no action, so far as appears in the record, by the 
Patent Office upon that application. 

Now I come to a consideration of the question of what the tele- 
phone is, the title to which is in dispute before your Honor. 

The telephone is a contrivance for transmitting speech by electri- 
city. It does not transmit it in 4s way that a speaking tube does; 
it does not transmit it in a way that speech is transmitted through 
the air. When I speak, and somebody listens at a distant corner of 
the room, everybody within reach of my voice, between me and the 
listener, hears the same thing; but when I speak by telephone from 
here to the next town, the intervening persons hear nothing. It 
does not transmit in the way in which speech is transmitted mechan- 
ically across the room or through a speaking tube. 

Everybody knows, for it is schoolboy learning, that sound is 
caused by vibrations of the air. It is transmitted by the propaga- 
tion of those vibrations from one particle of airto the next. When 
a person speaks, his vocal organs agitate the air and set it in vibra- 
tion; vibrating thus, they make the particles of air in contact with 
the vibrating vocal organs move in the same way. Each moving 
particle of air pushes and pulls the next, and that the next, and that 
the next, and so on, until they come to those particles that are next 
to the listener’s ear, and they pull and push the drum of his ear, 
and thus excite in him the sensation of sound. The sensation of 
sound which he perceives and is conscious of is due to those vibra- 
tions; it therefore necessarily follows, and is the fact, that the kind 
of sound he hears, the kind of sensation which he experiences, 
depends upon the kind of vibration which produces the effect. One 
set of vibrations will produce one sensation, and another set of 
vibrations will produce another sensation; just as a peach, ora 
pear, or a glass of wine produces different sensations in the mouth. 

Now, as everybody knows, the vibrations of the air particles, 
which produce the sound in the first place, take place in lines radiat- 
ing from the source of sound, in lines between the source of sound 
and the listener’s ear. These vibrations are,- however, extremely 


minute, perhaps the five hundred-thousandth of an inch, perhaps 
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less. It is also familiar knowledge that the length of the path which 
the air particles move over as they vibrate to and fro, or what is 
e:lled the amplitude of the vibration, determines the violence of 
the sensation produced on the listener’s ear; the more ample the 
vibration, the more powerful will be the sensation produced on the 
ear of the listener, that is, the louder will be the sound. It is also 
familiar knowledge that the time occupied in performing any one 
vibratory movement (which in the case of my voice is perhaps only 
the two-hundredth of a second) is what determines the pitch of 
the sound. If instead of moving and performing its vibration to 
or fro in the two-hundredth of a second, the air particle occupies the 
four-hundredth of a second, the sound will have a higher pitch; and 
so on in proportion. But that is not all. Everbody knows, ex- 
perimentally, and from boyhood, that you may change the pitch of 
your voice, but the listener will understand what you say just as 
well, and will understand every word. If, for instance, I pro- 
nounce the word “yes,” and then pronounce it again, with my 
voice raised to a higher pitch, vou do not understand the word “no” 
the second time, but you understand “ yes” as before. If I pro- 
nounce the word “ yes” in a low tone, and again in a loud tone, the 
listener hears the same word, although he distinguishes that at one 
time it is spoken in a low tone, and the other time in a loud tone. 
If I am list: ning at a distant station, and hear the word “ yes,” as 
distinguished from the word “no,” and recognize what it is, there 
is something different from loudness, something different from 
pitch, which determines to my ear which word is spoken. If I 
simply produce a sound of the same loudness, it may be another 
word. If I simply produce a sound of the same pitch, it may be 
another word. On the other hand, I may produce a sound which 
excites in the hearer the sensation of a particular word, and that 
sound may be a louder or a fainter sound, and may be of a higher 
or lower pitch. If I am to produce at the ear of the listener, ata 
distance, the sensation of the word “yes,” I must do something 
beside< controlling the loudness of the sound, and I must do some- 
thing besides controlling the pitch of the sound he hears. What 
is it? 

When the air particle is vibrating to and fro, between the 
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speaker's vocal organs and the listener’s ear, if I assume that at a 
given time it is to vibrate with a certain ampltude, that is, is to 
pass over a path of a certain length, then that amplitude will con- 
trol the loudness of the sound at the ear of the listener. Now, 
assume that it is to do that in a certain period of time, say in the 
two-hundredth of a second; that length of time will control the 
pitch. Everybody knows that the amplitude of the vibration, that 
is, the loudness of a sound, may be varied without varying the pitch ; 
or that the pitch may be varied without varying the loudness. 
But we know that neither change of pitch merely, nor change of 
loudness merely, will alter the word “yes” to the word “no.” 
What then is it? It is perfectly easy to conceive that these air parti- 
cles, in vibrating toand fro, each communicating its motion to the 
next, and that to the next, and so on until the disturbance reaches 
the listener's ear, may, although passing over a path of a definite 
length and in a definite period of time, perform the journey 
in different ways. The particle might start (if it had no iner- 
tix) at a full speed, and maintain a uniformity of speed to 
the end. Or it may start slowly and accelerate its speed, 
and then slow down «as a pendulum does to the rate at which 
it started. It may move as the monkey of a pile-driver does, 
going in one direction uniformly, and in the other at accelerating 
speed. Orit may move at first fast, then slower, then faster again, 
und then slower. It may move as a trip-hammer does, and in 
various other ways. It is the way in which the air particle per- 
Sorms its journey, while passing from one end of its path to the 
other, that determines what the sensation of sound, at the listener’s 
ear, shall be in respect to the distinction between words. When the 
air particle passes to and fro, over a path of a certain length, in a 
certain time, if it performs its jouruey in one way, it produces one 
sensation on the listener’s ear. If it performs its journey in another 
way, it pulls and pushes a little differently on the listener’s ear, and 
excites in him another and a different sensation, the sensation of a 
different word. This, which we may call the manner in which the 
air particle performs the vibration, or the mode of its vibration, 
irrespective of the length of the journey or of the’ time employed, 
constitutes what is called the “ form” of its vibration. The way in 
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which it performs its journey, irrespective of the length of the jour- 
ney or of the time taken to pass over the whole, is the cause of what 
we call the “quality” of the sound. “ Quality” of sound is the 
name applied to that which enables the ear to distinguish be- 
tween one word and another word, if both words are spoken with 
the same loudness and in the same pitch. It is that which enables 
the ear to distinguish between a violin, and a flute, and the human 
voice, when they all sound a note of the same pitch and with the 
same loudness. If, therefore, I am to produce upon the ear of the 
listener at a distant station the sensation of the particular word 
“yes” instead of “no,” it is not enough for me to produce a sound 
of a certain loudness; it is not enough for me to produce a sound 
ofa certain pitch, but I must produce a sound of the right “ guality” 
for the desired word. As I propose to do that in a telephone, not by 
bringing the listener within ear-shot of me, but by exciting at « dis- 
tant station, by means of mechanism to be hereafter described, the air 
vibrations which are in turn to excite his ear, I must produce there, 
air vibrations which, not in amplitude merely (that is, loudness ), nor 
in mere frequency, that is, in the time occupied by each total vibra- 
tion (that is, in pitch), but which, in their character and mode of 
vibration, shall correspond with the particular word that I wish him 
to hear and understand. 

Again, the Court can readily understand that if an air particle is 
performing its motion in a particular way, that motion may be 
compressed into a smaller compass of space, and still have its char- 
acteristic mode of travelling preserved. It may also be compressed 
into a shorter time or extended into a longer time, and still have its 
characteristic mode of travelling preserved. That, interpreted into 
sound, means simply that the same word and the same quality of sound 
may be preserved, although the voice may be louder or be higher 
pitched. In the same way, if a speaking telephone should produce 
a sound ata distance which had the requisite quality or character, 
it would be of very little consequence if it was not so loud, so long 
as it was loud enough to be heard. That is what takes place in 
every telephone. The sound at the receiving station is not so loud 
as the sound made at the transmitting station. Even if the pitch 
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were changed, that would be immaterial, although, as matter of fact, 
in a telephone the pitch is preserved unchanged. 

How is this to be done by mechanism ? 

When I speak to a person across the room, the listener at the dis- 
tant station hears, because the vocal organs of the speaker, vibrating 
in a peculiar way, compel the air particle next to them to vibrate 
in a certain way ; that in turn pushes or pulls the next, and the next 
pushes or pulls the next, and so on, until every intervening air particle 
is set into vibration. It is a mechanical propagation, as much (though 
not exactly in the same way) as if I took bold of a long stick, and 
pulled or pushed it against a person who had hold of the other end. 
Every particle of air between the speaker and the listener partakes 
of the same motion, and every person between the two hears the 
same sound. But with the telephone it is altogether different. 
By that I am seeking, not to propagate the sound vibrations 
between here and the next town, from my vocal organs to the 
ear of the person to whom I am speaking, in that way. It is done in 
such a way that the persons between us will hear nothing. There 
will be no agitation of the air between us, due to my voice. I am 
to produce a fresh and a new vibration at that point, which shall 
affect his ear, and which does not reach him by mechanically start- 
ing here and passing through the intervening mass of air. There 
is no mechanical motion between him and me. What I am to do is 
to have a contrivance at the distant station which shall there create 
fresh vibrations, which do not exist in the interval between us. 
The vibrations which I am to create there are not merely some 
vibrations, nor even those which will excite the sensation of sound 
of a proper pitch, nor those which would excite the sensation of 
sound with the proper loudness, but they must be of the right char- 
acter of vibration in order to excite in him the sensation of the right 
quality of sound; and then he will understand. The problem which 
I have to perform, therefore, is to find a contrivance which will pro- 
duce this effect. The way in which it is done is by vibrating a 
diaphragm at the receiving station; and the mechanical problem is 
to take that diaphragm at the distant station, and by some kind of 
contrivance lay hold of it, so that I can shake it at my will; not 
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merely shake it, but shake it as | want to shake it. When I want a 
listener to hear the word “ yes,” I want to shake it in such a way as 


. 


* 


to produce the vibratory motions which belong to that word “ yes” ; 
and when I want him to hear “no,” [ want to be able to shake it in a 
different way, so as to correspond with the word “no.” That is the 
problem. How are we to do it? 

Befure I pass from that, let me explain one phrase which is com- 
monly used in this pateat and in this argument. You will find when 
you come to the patent, and you will also find in the depositions on 
both sides, the phrase “form of vibration” frequently used. You 
sometimes, naturally, but still incorrectly hear the phrase “ form 
of sound waves.” When a painter says that he is going to paint the 
waves of the sea, and represent their form, we know what he means. 
When a physicist speaks of the “form” of sound waves, he does not 
mean what the painter does, or anything like it; he does not mean 
form which can be represented by a photograph, so to speak, of a 
visible thing (although there is a certain connection between the two, 
because one cause leads to both), but he means to express the re- 
sult of a particular geometrical idea which, when I explain it to you, 
you will see is signified to the physicist by the term “form.” Sup- 
pose, for example, that [ have an air particle vibrating to and fro be- 
tween the speaker and the listener, and can attach to that air particle, 
in some way, a pencil which will vibrate with it. When I speak one 
word, it vibrates in one way, in one manner and fashion; when I 
speak another word, it will vibrate in another manner and fashion. 
Now, suppose while it is vibrating, [ put this paper under it and 
draw it along at right angles to the vibrating path. If it is vi. 
brating in one way, it will make a wavy line on the paper. If vibrat- 
ing a little differently, the wavy line will be a little different. Each 
particular motion, each peculiar vibration, and every variation of 
its motion in performing that vibration, produces a different line. 
Now, a person with an instructed mind, looking at that paper and 
observing the form of the curve which the vibrating particle of air 
drew when the word “ yes” was pronounced, will observe that the 
form of the curve is different from that which the particle of air, with 
the pencil attached to it, drew when you pronounced the word” no.” 
Therefore, I may properly and conveniently speak of the “form” of 
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the vibration of the air particle, meaning thereby the form of the 
curve which it would draw if I fastened a pencil to it and drew the 
paper along under it. That is what we mean by the phrase “form 
of vibration.” It has nothing to do with the contour of an actual 
wave. It simply comes from this convenient, graphic, geometrical 
way of representing the fashion in which that air particle waggles to 
and fro, now in one way and now another, and as it waggles in each 
different way it makes a different curve. I have here a little contriv- 
ance which I have used once before which shows that curve. Sup- 
pose the air particle be represented by this pencil moving to and fro in 
this slot; now I slide the paper along at right angles to the motion 
of the pencil, and the vibrating movement of the pencil makes a 
curved line. Each difference in vibration produces a difference 
in the line. 

Suppose, now, that from a distance I want to produce that form of 
vibration. Suppose that piece of red wood in the slot be the air 
particle. I can pull it one way by a string, and the spring attached 
pulls it back; I can make it vibrate just as [ may desire in that 
way. And if I have a little pencil there, fastened to that bit of red 
wood when it is vibrating, the pencil will mark on the paper the 
form of the vibration, —the paper being drawn steadily along dur- 
ing the vibration; in that way we shall have drawn on the paper a 
line at each vibration. If I can control the pencil «/ every instant, 
[ shall control the way it vibrates. [If at every instant I control 
the length of this string between the edge of the frame and the 
pencil, I shall control the sueeessive positions and the whole move- 
ment of the pencil. Suppose I want to do that with my eyes shut; 
if I can train my hand sufficiently, the difference of force which I 
apply to the string from instant to instant will determine the way 
the particle vibrates. If I simply jerk it, the spring will pull it 
back and it will vibrate, but it will not vibrate the way I want it to. 
If I want it to be obedient to my will, 1 must keep hold of that 
string all the time, and by varying the force applied to that from 
instant to instant, 1 can control the way in which the particle 
vibrates. You can see very readily again, if you look at it on this 
paper, that the force applied to that string from instant to instant 
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determines how the particle is to vibrate. That is the way in which 
the telephone is made to talk. 

I have here a contrivance which is the gist of the speaking tele- 
phone. It is a part of the well-known commercial magneto instru- 
ment. It consists of a steel magnet, the end being prolonged into 
a little core, around which is wound a coil of fine copper wire insu- 
iated. That is quite a powerful permanent magnet, as your Honor 
will find. With that contrivance, if I place a piece of iron very 
close to the end of the magnet, where the coil is, and then pull it 
away quickly, I shall excite in the wire which forms the coil an 
electrical tendency to flow in one direction. If I bring the ends of 
that coil around and connect them, so that there is a path which the 
electricity can flow through, then there will be a current in that 
direction. That is, as I suppose your Honor already knows, the 
principle of what is generally known as the Dynamo machine. If 
I move this armature or piece of metal up to the core of the magnet, 
I shall also excite in the electricity a tendency to flow. If I move 
the piece of metal up to it, the tendency of the current, generated 
by the expenditure of the ferce of my fingers, is to flow in one direc- 
tion. If I move the piece of metal away, the tendency is to flow in 
another direction. Now, it is not the position of the armature 
which makes the current. There is no more current when the arma- 
ture is close to the magnet than there is when it is in the next room. 
It is the motion of the armature which makes the current. In other 
words, it is the expenditure of the force of my fingers which gen- 
erates or is the cause of the electrical disturbance and flow. And, 
inasmuch as it is not the position of the armature but only the 
motion which generates the current, it necessarily follows that as 
long as you move this piece of metal within the magnetic reach, the 
current is flowing in that coil and the connected circuit. When I stop 
moving it, no matter where I stop, the current stops too. 

That is not all. That current, in its flow, is due to the motion of 
the armature. If 1 move the armature gently, the current is gentle ; 
if I move it violently, the current becomes violent. Your Honor 
sees very well, therefore, that the currents which are produced in 
this contrivance have to correspond to the motion of this piece. 
So long as this moves, the current flows; if this moves violently, the 
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current flows violently ; if it moves gently, the current flows gently. 
You can therefore fairly say that all the currents represent, or are 
copies of, the motion of this. If now, instead of moving this by 
my finger, I use as armature a thin disk of sheet iron and speak to 
it, the vibrations produced in the air by my voice move that thin 
disk just as they would move the drum of the listener’s ear and in 
quite the same way. This thin, elastic material can and will move 
in the same way if supported properly at the edges. Suppose now, 
that instead of using this thing which I hold in my hand and wave 
in front of the magnet, I place here this thin diaphragm, supporting 
its edges on a frame in front, and speak to it. Then it will move, 
and every motion of this disk which constitutes the armature (so 
prompt and so accurate is the performance of the apparatus), every 
motion of it to and fro, as it vibrates, generates a current in these 
coils which will correspond to the motion just as it did when I moved 
the heavy armature with my hand. The motions of the electricity in 
the coil, or, so to speak, the currents of electricity, will correspond 
to and will be the copies ofthe vibratory motions of this plate. 

One more thing: if I speak to that, the motions of this plate are 
copies of the vibrations of the air particle. My voice moves one 
particle, and that moves the next one, and that moves the next one, 
and thus the same motion is communicated through them to the disk ; 
it not merely makes it vibrate, but makes it vibrate in the same way, 
manner, and fashion, causing this to perform the same form of vibra- 
tion. What is the consequence? Why, that the currents which the 
motion of this produces +n_obedienice to itself, in this coil, are them- 
selves the copies of the motions of that armature disk, which are the 
copies of the motion of that air particle; so that the currents may 
very properly be said to be copies of the very motions of the air 
particle agitated by my voice. If the agitation of the air particle is 
at any instant violent, the current becomes more violent; if the agi- 
tation of the air particle is less violent, the current at once weakens. 
Now it is true, not merely when I move the particles of air, not 
merely when I move the armature to and fro, that the currents arise, 
but if, while moving the armature from one extreme of its vibratory 
path to the other, I move it fast during the first part of the path, 
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then the current at that instant is strong, and if I move it slow dur- 
ing the next portion of the same movement, the current is weak. 
Let it return part way on its path, and the current returns on its 
path. The changes of current, therefore, are copies of the motions of 
the armature, not merely in respect to the time during which the 
total motion takes place, not merely in respect to the mean violence 
of the movement of the armature during its total motion, but in 
respect to every change which can take place in the motion of the 
armatures while the motion from one extreme to the other is being 
performed. The currents, therefore, will not correspond merely in 
number to the vibrations of the armature (and the air particles 
which move it), but they still correspond in their character to what 
I have described as the form of the vibration which the armature 
and its actuating air particle perform. 

Now, it is common enough to represent a varying current in the 
same way by a curve. Your Honor sees the Signal Service once a 
week represent the height of the barometer from day to day by a 
curve. In brokers’ offices, the varying prices of cotton and of gold 
and stocks are represented by curves in the same way. So, in the 
same way, we can represent: a variation of a current by a curve. 
There is no trouble in drawing a curve which shall represent now a 
strong current and now «weak one. As the current increases, the 
curve goes up; as the current falls down, the curve falls down. 
Now those changes in current correspond to the vibratory motion of 
the air particle moved by my voice, or, looking to the curve which 
represents the changes of current strength, we perceive that the 
curve which represents these current variations wili be. similar to 
the curve which represents the changing vibrations of the air 
particle. If the air particle moves in a particular fashion from 
one end to another, then the current will vary in that particular 
fashion, during the same time. If the air particle changes its 
manner of moving, and moves in a different fashion from one 
end to the other, then the current will vary in a different fashion. 
I shall then have currents which, in their changes, will be copies of 
the vibrations of the air, and may be correctly expressed in the 
manner I have stated, that is, represented by curves of similar 
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forms. I might say that the electrical changes are all of the same 
Jorm as the air vibrations which cause them. 

What shall we do with those electrical changes or varying elec- 
trical currents when we have got them? At the distant station we 
will provide another apparatus of this kind. It is the same thing 
which I have already shown in illustration, except that now it is 
put in a case, and the diaphragm is mounted so as to be supported 
by its edges in front of the electro magnet. For convenience of 


ad 


illustration, I will add another figure in which T, 1 c and B represent 
a transmitter different from what I have described, and the other 
fizure at the right represents the operative parts of a magneto tele- 


phone stripped of most of the case. is the diaphragm, ¢ the core, 


LINE 


p the large permanent magnet, B the coil. Suppose now that dia- 
phragm a to have a perfectly flat surface. I put it on the frame, 
and there is a pull now on it by the force of that magnet c. This 
pull holds it, bends it a little in the middle, and the diaphragm is 
no longer flat. The elasticity of the diaphragm prevents its being 
pulled in very far. Its position at any instant is determined 
by the relative strength of the two forces, the pull of the magnet in 
one direction tending to bend it, and the elasticity of the diaphragm 
tending to keep it flat. If the magnet pulls it harder, it will bend 
in further. If I increase the strength of that magnet in any way, it 
will pull it in further. If I diminish the strength of that magnet, 
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the elasticity of the diaphragm will act, and it will go back. Now 
just as in the apparatus with the string and spring which I showed 
before, by varying the strength of the pull (produced in that appa- 
ratus by my hand, and in this by the magnet), when we vary the 
strength of pull on the centre of this diaphragm, we pull it in or let 
it go back; if we inerease the strength of the pull, it will pull it in; 
if we diminish the pull, the diaphragm will go out. By varying the 
strength of the pull which that magnet exerts on the centre of the 
diaphragm, I can move the latter and vibrate it, and not only 
vibrate it somewhat, or to some extent, but if I can control abso- 
lutely the pull which that magnet exercises upon the middle of this 
diaphragm, I shall control the way in which that vibrates just as I 
do in this string apparatus. If, therefore, I can at every instant 
control the strength of that mignet, or vary it according to my will, 
I can control the manner in which the disk vibrates, not merely as 
to the number of times it shall vibrate per minute, but I can control 
the way in which it moves while moving in a definite period of time, 
or in any period of time, from its extreme position in one direction 
to its extreme position in the other. How shall we do that? 

If through the coils B-of this electro-magnet of this receiving in- 
strument, | pass a current of electricity in a certain direction, I 
shall increase the magnetism of the magnetic core c, and make ita 
stronger magnet. If I pass a current in the other direction, I shall 
partially neutralize the magnetism of this core, and it will become 
weaker. But that is not all. If I pass a strong current, I shall 
strongly increase it (or decrease it) ; 1 weak current will be less felt. 
I can control the magnetism of that core by passing a current through 
its coil. I can make the variations of magnetism in this core corre- 
spond to the current variations, because they obey and are in conso- 
nance with the variations in strength of the current passing through 
that. If I can control, absolutely and at every instant, the varia- 
tions of the current passing through this coil, I can control, absolutely 
and at every instant, the variations of the strength of the magnet 
inside the coil, and therefore the force with which it pulls at the 
centre of that diaphragm. Let me take the 
currents which I have already generated by speaking to the other 
instrument at the other end of the line. Those are true electri- 
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cal currents, capable of making a magnet, or, if already magnetic, 
of increasing or partially neutralizing its force. Now, if those cur- 
rents, which in themselves are copies of those vibratory motions of 
the air particles which exist when I pronounce the word “ yes,” that 
is, vary in strength in accordance with those vibratory motions, 
are passed through this coil, then they will vary the strength of that 
magnet, just in accordance with the condition of the current. If 
these currents are, in the sense that 1 have stated, copies, in their 
increase and diminution of strength, of the vibratory motions of the 
air particles, they, in turn, in passing through the coil, will cause in 
the core c magnetic variations which are copies of themselves, vary- 
ing the pull on the centre of that diaphragm in accordance with that 
varying magnetic strength. Then I shall arrive at this result: the 
pull on the centre of the diaphragm being the consequence of the 
magnetic variations, and a copy of them, and those magnetic varia- 
tions being the consequence of, and therefore a copy of the electrical 
variations of the current which passes through this coil of the re- 
ceiver, and they in turn, being copies of, because they are the con- 
sequence of those produced at the other end by the voice, I shall 
get on this diaphragm pb a varying pull, which, not only in the period 
of its recurrence (so many times a second), but in every other par- 
ticular, will be a copy of the vibrations of the air particle at the 
transmitting station. 

Now, I have a contrivance in and by which every vibr ation of the 
air particle itself at the transmitting station will produce a corre- 
sponding change in the pull on the diaphragm of the receiver. All 
that I have to do then is to speak to this transmitter, and its dia- 
phragm, being actuated by the voice, or rather by the mechanical 
action of the vibrating air performing a vibration which is that of the 
word spoken, produces electrical changes or undulations which 
are the same in form, and are true copies of the vibratory movements 
which exist at the transmitting end and which we want to produce at 
the receiving end to there act on the listener’s ear; these electrical 
changes willin turn, by means of this contrivance, produce the same 
vibrations in the apparatus at the listener’s siation. You will observe 
that the essential thing is that the thing which links together the dia- 
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the elasticity of the diaphragm will act, and it will go back. Now 
just as in the apparatus with the string and spring which I showed 
before, by varying the strength of the pull (produced in that appa- 
ratus by my hand, and in this by the magnet), when we vary the 
strength of pull on the centre of this diaphragm, we pull it in or let 
it go back; if we increase the strength of the pull, it will pull it in; 
if we diminish the pull, the diaphragm will go out. By varying the 
strength of the pull which that magnet exerts on the centre of the 
diaphragm, I can move the latter and vibrate it, and not only 
vibrate it somewhat, or to some extent, but if I ean control abso- 
lutely the pull which that magnet exercises upon the middle of this 
diaphragm, I shall control the way in which that vibrates just as-I 
do in this string apparatus. If, therefore, I can at every instant 
control the strength of that mignet, or vary it sccording to my will, 
I can control the manner in which the disk vibrates, not merely as 
to the number of times it shall vibrate per minute, but I can control 
the way in which it moves while moving in a definite period of time, 
or in any period of time, from its extreme position in one direction 
to its extreme position in the other. How shall we do that? 

If through the coils B-of this electro-magnet of this receiving in- 
strument, I pass a current of electricity in a certain direction, I 
shall increase the magnetism of the magnetic core c, and make ita 
stronger magnet. If I pass a current in the other direction, I shall 
partially neutralize the magnetism of this core, and it will become 
weaker. But that is not all. If I pass a strong current, I shall 
strongly increase it (or decrease it) ; « weak current will be less felt. 
I can control the magnetism of that core by passing a current tbrough 
its coil. I can make the variations of magnetism in this core corre- 
spond to the current variations, because they obey and are in conso- 
nance with the variations in strength of the current passing through 
that. If I can control, absolutely and at every instant, the varia- 
tions of the current passing through this coil, I can control, absolutely 
and at every instant, the variations of the strength of the magnet 
inside the coil, and therefore the force with which it pulls at the 
How may I do that? Let me take the 
currents which I have already generated by speaking to the other 
instrument at the other end of the line. Those are true electri- 
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eal currents, capable of making a magnet, or, if already magnetic, 
of increasing or partially neutralizing its force. Now, if those cur- 
rents, which in themselves are copies of those vibratory motions of 
the air particles which exist when I pronounce the word“ yes,” that 
is, vary in strength in accordance with those vibratory motions, 
are passed through this coil, then they will vary the strength of that 
magnet, just in accordance with the condition of the current. If 
these currents are, in the sense that 1 have stated, copies, in their 
increase and diminution of strength, of the vibratory motions of the 
air particles, they, in turn, in passing through the coil, will cause in 
the core c magnetic variations which are copies of themselves, vary- 
ing the pull on the centre of that diaphragm in accordance with that 
varying magnetic strength. Then I shall arrive at this result: the 
pull on the centre of the diaphragm being the consequence of the 
magnetic variations, and a copy of them, and those magnetic varia- 
tions being the consequence of, and therefore a copy of the electrical 
variations of the current which passes through this coil of the re- 
ceiver, and they in turn, being copies of, because they are the con- 
sequence of those produced at the other end by the voice, I shall 
get on this diaphragm pb a varying pull, which, not only in the period 
of its recurrence (so many times a second), but in every other par- 
ticular, will be a copy of the vibrations of the air particle at the 
transmitting station. 

Now, I have a contrivance in and by which every vibration of the 
air particle itself at the transmitting station will produce a corre- 
sponding change in the pull on the diaphragm of the receiver. All 
that I have to do then is to speak to this transmitter, and its dia- 
phragm, being actuated by the voice, or rather by the mechanical 
action of the vibrating air performing a vibration which is that of the 
word spoken, produces electrical changes or undulations which 
are the same in form, and are true copies of the vibratory movements 
which exist at the transmitting end and which we want to produce at 
the receiving end to there act on the listener’s ear; these electrical 
changes will in turn, by means of this contrivance, produce the same 
vibrations in the apparatus at the listener’s siation. You will observe 
that the essential thing is that the thing which links together the dia- 
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phragm of the transmitter at the sending station and the diaphragm 
of the receiver at the receiving station, the essential thing which links 
those two together and makes the vibrations of the one to be a copy 
of the vibrations of the other in form, character, and quality, is the 
peculiar kind of electrical variaticns which traverse the line. If those 
are copies of what occurs here at the transmitting station, then the 
motions of the receiver due to them will be copies of what takes 
place at the transmitter; if they are not copies, then the motions re- 
sulting will not be copies. The gist of that apparatus is that the 
electrical undulations which traverse the line, due to the voice at the 
transmitting station, are ‘he same in form as the vibrations of air 
which the voice makes at the transmitting station, and which we 
want to make at the receiving station. Having stated that, I will 
read the essential paragraph from the Bell patent (complts, 7, 61) :— 

“The armature c, Fig. 7, is fastened loosely by one extremity 
to the uncovered leg d, of the electro-magnet 5, and its other ex- 
tremity is attached to the centre of « stretched membrane a.” 

In that contrivance, instead of a plate of iron, Mr. Bell used a 
piece of bladder, or of membrane, or of parchment, stretched. As 
a membrane will not act upon a magnet, we must have a piece of 
magnetic metal, such as iron, fastened to it in some form, and have 
that piece of iron hung so that it will vibrate, and have the centre of 
the membrane fastened to that ; and then the bladder and the attached 
iron are the equivalent of the disk of iron alone, which I have been 
using in my illustration. 

“The armature c, Fig. 7, is fastened loosely by one extremity to 
the uncovered leg d of the electru-magnet 4, and its other extremity 
is attached to the centre of a stretched membrane @.” 


The Court. Which is the armature c? 
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Mr. Storrow. The armature c is this little piece of metal 
which comes down in a slanting direction in Fig. 7, at the bottom 
of the second page of the drawing. Across the end of that cone 
A, there is fastened a membrane. Then, hinged up at d, is a little 
piece of slanting metal c. That is the armature. That is hinged 
as you see it represented there, by one extremity to the leg d, and 
the other end is fastened to the ceutre of the stretched membrane. 


“A cone A, is used to converge sound vibrations upon the mem- 
brane. Whena sound is uttered in the cone, the mem)rane a is 
set in vibration, the armature c is forced to partake of the motion, 
and thus electrical undulations are created upon the circuit E / e 

9." 

“These undulations sre similar in form to the air vibrations caused 

by the sound. That is, they “are represented graphically by similar 
curves. The undulatory current, passing through the electro-mag- 
net J, influences its armature /, to copy the motion of the armature 
ce. A similar sound to that uttered into A is then heard to proceed 
from L.” 


The specification of the patent does not go through the le: 


planations which I have made, for those are matters »'; :"e 
familiar to everybody to whom this specification is addres: 

What then takes place is, that when the sound is 1! d in the 
transmitter, the membrane is set in vibration, and i. attached 


armature partakes of the same motion. This creates electrical 
changes. Those electrical undulations are “ similar in form” to the 
vibratory motions which cause or constitute that sound. This undu- 
latory current goes to the receiver. It influences its magnet to do 
what I have described and shown in this apparatus. The consequence 
is that “a similar sound to that uttered” into the instrument at the 
one station “is heard to proceed from” the receiving instrument at 
the other station. 

That is the description of the speaking telephone, as given in the 
patent. Claim 5 based upon that description is: — 

“The method of, and apparatus for transmitting vocal or other 
sounds telegraphically, as herein described, by causing electrical 
undulations, s¢milar in form to the vibrations of the air aceompany- 
ing the said vucal or other sounds, substantially as set forth.” 

This is a claim which is a model, for this reason: In ‘ue ‘rst 
place, its avowed purpose is the transmission of vocal sounds. Laat, 
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so far as public knowledge was concerned, was absolutely novel in 
the world. [I am not now speaking of what the defendants may 
have proved to have been done by their man, but, so far as public 
knowledge went, it was an avsolute novelty. Again, the way in 
which it is proposed to do it is by causing electrical undulations 
similar in form to air vibrations. When you have done that, you 
have attained the result of producing the vibrations by which speech 
is transmitted, and so far as I know the only way in which it can be 
done. If you have not done that, you have not transmitted speech. 
This claim, therefore, describes and puts its finger upon a result 
which is novel. That novel result is obtained by practising that 
mode of operation and not otherwise, and that mode of operation 
is novel. More than that, it is a claim for a method and for an 
apparatus. Whoever transmits speech by the method there pointed 
out, creating and utilizing electrical undulations similar in form te 
sound waves, infringes and copies that method. Whoever makes an 
apparatus (no matter what subordinate changes there may be), the 
main feature of which is that its mode of operation consists in the 
ereation and utilization of that particular kind of electrical undula- 
tion, which is similar in form to sound waves, copies that apparatus. 
These are things that [ have not got to discuss. In the first place, 
they are not seriously in controversy here. Both parties agree, I 
think, as to the scope of the patent which the first inventor of a 
telephone should have. The question between us is as to who is the 
first inventor. 

Moreover, this patent has been elaborately construed at least three 
times, once by the Commissioner of Patents in a contested case, 
once by Judge Lowell in Spencer’s case, and once by Judge Lowell 
and Mr. Justice Gray in Dolbear’s case. In the latter case, the 
question turned on the construction of the patent, on the meaning 
of the patent, whether it was a broad patent, covering whoever 
transmitted speech by causing electrical undulations similar in form 
to sound waves, irrespective of the details of his mechanism. The 
mechanism in Dolbear’s case differed more from the specific deserip- 
tion in the patent than has ever been devised by anybody else; and 
yet the essential thing, the thing which made it talk, was the action 
of the voice at one end, creating electrical undulations, changes and 
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disturbances similar in form to sound waves, and the contrivance at 
the other end which utilized those undulations to produce the vibra- 
tions which agitated the speaker’s ear. See all these in brief, pp. 
33, 69. 

Judge Gray held in Dolbear’s case (15 Fed. Rep. 448), that the 
patent covered, and rightfully covered, that kind of contrivance. He 
said (p. 451) :— 


After showing how two or more telegraphic signals or messages 
may be sent simult: aneously over the same circuit without interfering 
with one another, he adds: “I desire here to remark that there are 
many other uses to which these instruments may be put, such as the 
simultaneous transmission of musical notes, differing in loudness as 
well as in pitch, and the telegraphic transmission of noises or sounds 
of any kind. 

“When the armature c, Fig. d, is set in vibration, the armature / 
responds not only in piteh but in loudness. Thus, when e¢ vibrates 
with little amplitude, a very soft musical note proceeds from h; 
and when ¢ vibrates forcibly, the amplitude of the vibration of / is 
considerably increased, and the resulting sound becomes louder.” 

He proceeds to say: “One of the ways in which the armature ¢, 
Fig. 5, may be set in vibration has been state:| above to be by wind. 
Another mode is shown in Fig. 7, wherehy motion can be imparted 
to the armature by the human voice or || means of a musical in- 
strument. 

“The armature c, Fig. 7, is fastened loosc!) by one extremity % 
the uncovered leg d of the electro- magnet 4, “nd its other e euniie 


is attached to the centre of a stretched mm: nea. A cone, A, 
is used to converge sound-vibrations upon nembran When 
a sound is uttered in the cone, the membr: in \i>ration, 
the armature ¢ is foreed to partake of the mo. _ u ‘rus elec- 


tricezi undulations are created upon the circuit E+. 7. 4 1ese un- 
dulations are similar in fourm to the air-vibrations caused by the 
sound, that is, they are represented graphically by similar curves. 
The undulatory current passing through the electro-magnet f in- 
fluences its armature i to copy the motion of ‘ue armaturee. A sim- 
ilar sound to that uttered into A is then heard to proceed from L.” 

The reierence to Fig. 7 will be better understood by repeating, 
slightly amplified, Judge Lowell’s explanation in Spencer's case. A 
cone of pasteboard or other suitable mater:al, A, has a merbrane a, 
stretched over its smaller end; at a little distance is the armature c, 
consisting of a piece of iron magnetized by the coil of the electro- 
magnet 4, through which is passing a current of electricity. When 
sounds are made at the mouth of the cone A, the membrane @ vi- 
brates like the drum of a human ear; and the armature c, which is 
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directly in front of the magnet J, vibrates with this membrane, and 
its movements cause pulsations of electricity like those of the air 
which excited the membrane to pass over the wire e, which stretches 
to another similar magnet f, and cone L, with its membrane, and its 
armature i. The second armature and membrane take up the vi- 
brations and make them audible by repeating them into the second 
cone L, which translates them into vibrations of the air. In prac- 
tice, a metallic diaphragm or di-k is often substituted for each mem- 
brane. 

The inventor adds this explanation: “In this specification the 
three words ‘ oscillation,’ ‘ vibration’ and ‘ undulation’ are used syn- 
onymously, and in contradistinction to the terms ‘intermittent’ and 
‘pulsatory.’ By the term * body capable of inductive action,’ I mean 
t body which, when in motion, produces dynamical electricity. I 
include in the category of bodies capable of inductive action brass, 
copper and other metals as well as iron and steel.” 

His fifth and final claim is of “the method of and apparatus for 
transmitting vocal or other sounds telegraphically, as herein de- 
scribed, by causing electrical undulations, similar in form to the 
Vibrations of the air accompanying the said vocal or other sounds, 
substantially as set forth.” 

In this claim, as throughout the specification, the word “method” 
is evidently used, not as synonymous with “ mode” or “ apparatus,” 
but as equivalent to “ process”; just as it was used by Chief Justice 
Taney, delivering the judgment of the majority of the Court, in Worse 
v. OLeilly, 15 How. 62, 117, as well as by Mr. Justice Grier (who 
dissented in Morse vy. O’fetlly) in delivering the unanimous judg- 
ment in Corning v. Burden, 15 How. 252-267. And the invention 
claimed is not merely the apparatus deseribed, but also the general 
process or method, by which the wind, or a musical instrument, or the 
human voice, produces in a current of electricity a succession of elec- 
trical disturbances, not sudden and intermittent or pulsatory, but 
gradual, oscillatory, vibratory or undulatory, so as to give out at the 
farther end of the conducting wire sounds exactly corresponding in 
loudness, in pitch and in tone, character or quality, to the sounds 
committed to it at the nearer end. 

The opinion in Spencer’s case clearly points out that “ Bell dis- 
covered a new art — that of transmitting speech by electricity — and 
has a right to hold the broadest claim for it which can be permitted 
in any case,” and “ the invention is nothing less than the transfer to 
a wire of electrical vibrations like those which a sound has produced 
in the air”; and that his patent, while not covering the abstract prin- 
ciple, without regard to means, of transmitting speech by electricity, 
yet is not limited to a particular form of apparatus, but includes the 


process or method (using the two words as equivalent), the essential 


elements of which are “the production of what the patent calls un- 


\ 


dulatory vibrations of electricity to correspond with those of the air, 
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and transmitting them to a receiving instrument capable of echoing 
them.” 

The evidence in this case clearly shows that Bell discovered that 
articulate sounds could be transmitted by undulatory vibrations of 
electricity, and invented the art or process of transmitting such 
sounds by means of such vibrations. If that art or process is (as 
the witnesses called by the defendants say it is) the only way by 
which speech can be transmitted by electricity, that fact does not 
Jessen the merit of his invention, or the protection which the law 
will give to it. 

The mode or apparatus by which Bell effects his purvose is, by 
using an electro-magnet in the transmitter, and another electro- 
magnet in the receiv.r. But the es-ence of his invention consists 
not merely in the form of apparatus which he uses, but in the gen- 
eral process or method of which that ‘apparatus is the embodi- 
ment. 


Here is a model which conforms substantially to the drawing. 

There is a little difference between the instrument which I showed 
to your Honor, and this model. In fact there are several differences. 
I showed the modern commercial telephone, which is a better instru- 
ment than any shown in the first patent. This is the improved in- 
strument described and claimed in the second patent somewhat more 
improved in form. The improvements contained in it do not change 
the character or mode of operation; they make it do the same thing 
better. For example, in the original there is no permanent 
magnet. Here in this there is a permanent steel magnet. Let 
me say right here, that it is essential to the operation of this ap- 
paratus that there should be a magi: You may have an 
armature which is magnetic, or you may have a core which is mag- 
netic; but you must have the one or the oi‘hes magnetic. Now you 
can make that piece of metal magnetic in two ways. You can take 
a soft iron core, which is neutral and has no magnetism, and put the 
coil around it in the circuit of a battery, which will produce a con- 
tinuous flow of electricity ; and that will magnetize it with this flow 
which the battery gives. But with a constant flow alone, no matter 
what its strength may be, you will not succeed in making a tele- 
phone talk. The changes in the current which produce changes in 
the magnetism of the receiver is what makes the telephone, and the 
action of the voice produces those changes in current. The intro- 
duction of a battery in the circuit enables us to dispense with the 
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heavy steel magnet. I should rather say that the introduction of 
this heavy steel magnet enables us to dispense with the cost, annoy- 
ance and trouble of a battery. They have the same function, 
which is to give us a magnetic core. Now, the fact is that this 
little core is not a magnet itself, it is a piece of soft iron simply. It 
is therefore essential that it should be magnetized by some means. 
I can magnetize it by inserting a battery in that circuit so as to send 
a constant current through the coils around the core, which will 
make it magnetic, or I can do it by attaching to it a large and pow- 
erful magnet, the magnetism of which, flowing into the empty soft 
iron so to speak, makes it for the time being magnetic. If I take 
the soft iron core away, it will be no longer magnetic. It derives 
its magnetism by “induction,” to use a convenient phrase. The 
magnetism of this large mass of steel, permanently magnetized to a 
high degree, flows into the core so to speak, and makes it maguetic 
for the time being. That is what the battery shown in Fig. 7 is 
for, to make this core magnetic. The first patent employed a bat- 
tery to magnetize the core, and the second employed a permanent 
m:ugnet for the same purpose. | 

Judge Gray’s opinion gives a lawyer’s statement of the patent. 
An exeellent succinct scientific statement of it is given by Prof. 
Cross (complis, il, 1707, ans. 3, quoted in brief, p. 62). 

There is another form of contrivance by which the voice can pro- 
duce these same electrical changes. The gist of this operation by 
which we transmit speech consists in the production of electrical 
changes which are stilar in form to the air vibrations. If, instead 
of the transmitter which I have described, I can make a change in 
that instrument which will produce this same kind of variation in the 
current, — that is, variations which correspond to the vibrations of 
the air particle, —I shall not change the nature of the operation, or 
of the machine as a whole, or the method by which I transmit 
speech. I may make a contrivance which will be more efficient than 
that one, which shall do its work better, which shall be stronger or 
cheaper, or I may make a contrivance which will not do it so well. 
The coutrivance which is commonly used commercially, because it 
is stronger in its effects, is a convrivance known as the microphone. 
If I have a wire, through which a current of electricity is flowing, 
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the electricity, to use the ordinary forms of speech, flows from one 
particle of that wire to the next, and so on through the wire. If I 


cut that wire into two parts, and separate them a foot, then the current 


does not pass, because there is no way for it to get from one to the 


other. If, now, I bring the two ends of the wire together again, the 


current will flow from this end of this wire of iron or copper, to the 
end of the other in contact with it; but it will not flow so well, 
because the union of particles is not so intimate when I simply place 
the ends of the wire together as it was in the uncut wire. But if I 
place them together so that they touch, the current flows. If I press 
them together harder, then the union of the particles will be more 
intimate, and the condition of things more closely approximate to 
that of the uncut wire, and the current will flow more easily. If I 
relax the pressure, it will not flow so easily. It is a law of electri- 
city that the strength of the current, flowing in a circuit, depends upon 


a 


two things: one is the electric force or energy which is poured into 
that circuit by the battery, or other source of power; and the other 
is the electrical resistance which it has got to overcome. For exam- 
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ple, when you are using a garden hose, if you drive your force pump 
harder, you will get a stronger stream. If, without changing the 
pump, you tread on the hose, and are heavy enough, you will partly 
shut down the stream. It is the same way with electricity. If you 
can turn the throttle valve, if you can increase the resistance, you 
will diminish the current. This contrivance, therefore (cutting the 
wire, and then placing the two ends together), enables me to vary 
the current or the strength of the current supplied by the battery, 
without changing the battery. If I press the two ends together, 
there is less electrical resistance to overcome, and the current 
passes more freely. If I relax the pressure, although some current 

~~ ‘Il passes, I may dwindle it down so that it becomes extremely 

offee ole. Therefore, if I can make a contrivance of that kind, by 


spe@eans of which I can vary the pressure in accordance with the vibra- 
‘ions of the sound waves, I shall have a contrivance by means of 

trwhich I can vary the current correspondingly. 

at In this apparatus which I have already described, wherein an 

s! armature is vibrated in front of an electro-magnet, the resistance of 
the circuit, the electrical resistance which the wire and apparatus 
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offer to the flow of electricity, remains the same; but as 1 vibrate 
the armature more or less violently, I exert more or less electrical 
energy in the circuit. I put more power to my pump, and in that 
way vary the current, although my hose and pipes remain the same. 
If, on the other hand, I use a constant battery which does not 
change its force, and put, so to speak, a throttle valve in the path 
of the current, or some contrivance which interposes more or less 
resistance, I can equally well vary the strength of the current. 
This does not vary it merely at the point of contact, or at the point 
where I apply the throttle valve, but if I vary it in any one part of 
the circuit, I vary it equally all through the circuit. It so happens 
that the law is a simple one; that the strength of the current is 
according to the electrical energy at work in the circuit at the 
instant, divided by the resistance which it has to overcome. 
Strength of current = {svemore ere or 8 =-f. 

If I double the resistance, I halve the current. If I halve the energy 
at work, [ equally halve the current. I can therefore by a contrivance 
of this sort, if I can make it work practically, vary the current as I 
please. This is done by means of a contrivance which is of this 
type: here is one wire e ¢ which is connected with one pole of the 
battery. The other pole of the battery is connected with this dia- 

phragm a d which is held by its edges in the frame 
8 66. If I place the end of the first wire cx quarter of 
an inch from the diaphragm, nothing happens, for 
the current cannot pass. If there is distance enough 
between to keep the current from passing, they might 
= g us well be in different countries. But if I bring 
them together as shown in the figure and touch them 
so that the current passes, then it will pass with a 

i certain strength. The battery being the same all t 

Z time, the strength will depend upon the resistance . 


the point of contact of the end of the wire and th 


central part of the diaphragm. If I press it harder, 
f there will be more current; if I press it less hard, 
there will be less current. Now, if I place them in 
contact and vibrate the diaphragm d by the voice, it 
will first move a little towards my wire end ¢ and ' 


THE SPEAKING MICROPHONE. 27 


push against it, and then will move hack a little and press less hard 
against it. If I can regulate or arrange the cuntrivance so that the 
pushing and the pulling motions can be brought within such limits 
as never to make the disk and the wire-end part contact so as to 
interrupt the current, | shall have changes of pressure at the point of 
contact, and thus shall vary the current by the motions of the dia- 
phragm and in accordance with them. 

It has been found possible, but not altogether easy, to construct 
uu apparatus of which that should he the type, —the current 
passing from the diaphragm or from something connected with it, 
to an electrode kept constantly in contact, but the one pushing or 
pressing upon the other more or less, according to the vibration of 
the diaphragm. In the cut which is one | 
happen to possess, the piece ¢ is mounted 


on aspring e which presses towards the dia- 
phragm. That apparatus, in its common 
form, is called a microphone. One of its 
various improvements is that while you 
may make the contact pieces, or electrodes 
as they are called, of many materials, the 


best material, or the best arrangement of Yj 
materials found is to make either one B-// 
or both of them of hard gas carbon, 


a substance which is deposited inside 
of gas retorts and is very hard and fine 
grained, 

It is found that this possesses superior 
advantages, and will wear better than any- 
thing else that has been used. It is not 


> a 
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the only thing that can be used, but it 
offers marked advantages, in many re- } 


Voom: 


Q 
spects, over everything else. ST : 
The instrument I now show, the Blake He f 
transmitter, the one in commercial use, is 


an instrument of that kind. This cut | 
The current from one pole of 


ZZ 


shows the principal operating parts. 
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the battery is brought to f which is a spring, passes to the 
block ¢ which is of hard carbon, — black in the instrument, — then 
to the little knob of platinum d about as big as a pinhead in contact 
with it, then through the delicate spring e to the distant station and 
back to the other pole of the battery. I omit reference to the in- 
duction coil, which has nothing to do with my present explanation. 
The carbon c and the knob d are not fastened together but merely 
held in gentle contact by the springs f and e, but the whole current 
has to pass through that contact. The knob d lies against the dia- 
phragm g. If, now, by speaking into the mouthpiece against the 
diaphragm from the direction g (the mouthpiece being omitted in 
the cut), that diaphragm is made to vibrate, then on each particular 
vibration it is pushed back and pulled in again, —it is not a 
slow push such as I gave with my pencil, it is an extremely sharp. 
quick push, because it has to pass from one end of its motion 
to the other, as I am speaking now, in about the two-hundredth part’ 
of a second, —a quick, sharp push. Before this back electrode or? 
anvil electrode c, as we call it, can get out of the way, the little knob 
on the diaphragm which presses against it gets squeezed in the pro-' 
cess. If you hang up a sand bag, and strike it with your fist, there’ 
is a sensation of pressure on your fist, and that is just what takes 
place here. In the next movement, when the diaphragm comes back 
again towards g, that heavy weight will follow it by the force of the 
spring, but owing to the inertia due to the weight, it will not come 
quite so quick as tho diaphragm. It takes a little time for it to fol- 
low, and while the d‘ophragm is moving away faster than the 
weight follows it up, the pressure is relaxed fora moment. Now, 
this instrument — and there are others, but this is the one in the 
ordinary use, known as the Blake transmitter — is so contrived that 
the pressure will be thus alternately increased and relaxed. The me- 
chanical contrivances which accomplish this are the quick-moving 
diaphragm and the sluggish anvil electrode which carries the carbon. 
Its weight is what makes it sluggish. It weighs about seventy-five 
grains. If at any moment we have no contact, then we get into 
great trouble, for when there is no contact we lose all control of the 
current. All control ceases. When we get a flowing current we 
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can control it and by it can control the receiver. What we have to 
do is to vary the current without interrupting it, and that apparatus 
is an apparatus which will do it. 

If, in speaking, that vibration be stronger than the instrument is 
adapted for, or if you strike the box with the fist or with a pencil, 
the two electrodes ¢ d jar apart, the circuit is broken, the current in- 
terrupted, and this makes a very disagreeable and rasping noise which 
| is totally inarticulate in the receiver. In fact, I may mention one 
thing which may take place in the microphone. The speech which 
; we hear at the receiving station is due to the vibration caused by 
: the slight changes in the magnetic condition of the magnet of the 
; receiver. In using that instrument I have a current flowing from 

the battery —a fairly powerful current, according to the size of 
| the battery —all the time. An increase or diminution of pres-ure 
; 
| 


at the point of contact of the two electrodes makes a variation in 
this current, but a very small one. It varies it a little ; even a little 
pressure varies the strength a little; but there is always contact 
sufficient to give a current. The variation is, perhaps, two or 
three per cent of the normal current. Now, if I suddenly stop that 
current by separating the electrodes, and then I bring them to- 
gether again, see what I have done; instead of having a variation 
which will correspond to one fiftieth of the strength of the current, 
I have a variation which results from throwing on and off the whole 
battery; if the battery current be of the strength of one hundred, 
the speaking variations may be between ninety-nine and one hundred 
and one: but breaking the circuit inakes a variation of one hundred 
to nothing, which is fifty times that luarge. The consequence of 
that is, that the magnetic change here in the receiver becomes very 
much greater, and I get a sound which is disagreeable and rasping 
to the ear, and very loud. The sound produced by the breaking 
of the circuit, in an ordinary instrument, can be heard several feet 
away. The sound produced by the ordinary variation of the cur- 
rent is so slight that you need to put your ear close to the instru- 
ment. “ 

I have roughly described the electric transmission of speech ; 
and yet, something more than description is needed to enable one 
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to realize what it is. In their motions, these air particles do not, 
perhaps, traverse over the millionth of an inch. They occupy, with 
the ordinary voice of 2 man, only the two-hundredth of a second in 
going from one end to the other; with the voice of » woman perhaps 
half as long. They are minute and feeble almost beyond the power 
of expression, and yet 1 am going to rely on them to produce a 
sound at the distance of a mile, or of ten miles, or of a hundred 
miles away. Iam to produce not only a sound, but to produce just 
the kind of sound that I want. Because if I do not do that, the 
mere noise will do no good. You must make the right kind of sound. 
Think for a moment what that problem is. I am going to make 
them not only produce a vibration, but | am going to do it so that 
when I speak one word in front of the transmitter, it will produce 
one form of vibration, and when I speak a different word it will 
behave differently. It must take note of the differences in vibrations 
between one word and another, and nut only take note of them, but 
it must correctly repeat them. It must be actuated by those differ- 
ences. Think what those differences are. In a journey which 
does not exceed the five-hundred-thousandth part of an inch in space 
or the two-hundredth part of a second in time, the differences be- 
tween the way in which that air particle performs that minute 
journey in that minute period, under the influence of different words, 
must be such as to distiaguish between every sound in such a 
yay that the ear can readily distinguish one from the other. Think 
of what a myriad of sounds there are, and then try to imagine how 
minute must be the distinctions which separate the vibrations which 
are due to one word from those which are due to another, since such 
myriads of them ean be packed within those minute limits of 
time and space. <A speaking telephone has not only to take note 
of the existence of all those differences, but it has to earn its living 
by distinguishing between one and another; differences which, up 
to the time of the speaking telephone, men hardly more than specu- 
lated about the existence of, and barely had experimental proofs of 
the existence of, the speaking telephone has to make its living by. 
It takes almost the imagination of one used to dealing with infini- 
tesimal and impossible quantities to realize the existence of differ 
ences so minute. One distinguished writer said of the telephone 
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that it was an instrument that realized a mathematical conception. 
He said it well. The realities of the mathematician are what other 
men can only imagine; his imaginary quantities are what.other men 


cannot imagine to be possible; it almost needs such an imagination 
to conceive of that which the telephone practically utilizes. You 
can almost apply to it the words of another mathematician, 
that it “ harnesses a thought to the service of man.” And yet so 
true is it to the laws of nature, that any schoolboy can make one 
ufler he has been told how. 

Now I ask you to turn to complts, i, p. 31. You will find 
there a representation of some sound curves which were actully 
drawn by the voice of Prof. Pierce of Brown University. He ar- 
ranged a diaphragm in such a way that he connected with it a little 
mirror; one edge of this mirror was fastened to a frame, and the 
other to the centre of the diaphragm. As the disphragm vibrated 
the mirror also quivered in the same way. This mirror reflected a 
ray of light. He brought a ray of light int») a dark room, and 
allowed a pencil of light to fall on the mirror and be refl-cted off to 
the other side of the dark room, so that you could see the spot of light 
onthe wall. He thus in effect attached an amplifying lever about 
twelve feet in length to the diaphragm, —a beam of light, a lever 
without weight, without inertia, which would not bend or spring, 
which was perfectly true, and which amplified the motion. He 
moved « piece of photographic pe ver under that ray of light just 
as I did under my peicil, and as the spot of light vibrated on the 
moving sensitive paper, it left its mark; and this illustration in the 
record is a reduced copy of it. It was actually made by the voice, 
not sperking through a telephone, but by speaking directly against 
the diaphragm. He exerted his voice to the utmost, making it as 
loud as possible, and the motion thus obtained he amplified by the 
long lever which his beam of light gave him; and there you 4.‘!l see 
in the illustration, although not very accurately, yet you will see 
enuugh to give you an idea of the difference ir the “ form” of vibra- 
tion which distinguishes “quality.” If you compare the curves 
indicating the similar sounds, you will observe a certain similarity in 
the curves. Of course it is not accurate enough for anybody to read 
it, but it will give you an idea of what form of vibration means and 
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is. It does not begin to be as accurate as the telephone. Those 
curves were, so to speak, actually drawn by the voice. A pencil 
was fastened indirectly to the air vibrations, and that pencil drew 


those curves. 


The speaking telephone is to produce at a distance not merely an 
agitation of the air at the listener’s ear, but just the right form of 
agitation; not merely the amplitude or loudness of the sound, nor 
the period or duration of the motion, the pitch of the sound, but just 
the right kind of sound. The Court will see that it will be difficult 
fur a man to undertake to make an apparatus which will accomplish 
this peculiar, inconceivably delicate operation of producing the 
“form” of the vibration, unless he knew that that was just what he 
had got todo. You have got first to know what you have got to 
accomplish. It is not a thing which you can by chance stuible on 
in the dark; you de not evolve it by mixing up things in obscurity, 
and shaking them together. It is one of those inventions which is 
of a purely intellectual and scientific kind. Not that a man of mere 
intellect, or a merely scientific man, can do it; what we call inven- 
tion is needed ; but a man may go on working for a generation, no 
matter how high may be his intellectual or mechanical attainments, 
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no matter how skilful he may be in making wood and tron move as 
he will, yet if he does not know what he has got to do to accomplish 
this thing, he will net doit. Before a man can devise a contrivance 
which will reproduce in the distance the form of vibration, even 
before he can set himself to work to devise such a contrivance, he 
must know what he is to set himself to work upon. Until a man 
knows that, until he knows what he has got to do, he will never find 
out to do it, — never find out the telephone. To use the words of a 
great master of acoustics, unless a man knows that, unless he 
knows what he is going to do, he will only spend his life in making 
ingenious contrivances to war against the laws of nature. He has got 
to know what is to be done. He has got to know not merely that 
he wants to get speech, but he has got to know what the diaphragm 
at the receiving station must do, how it must move before he can 
make a contrivance which will compel it to do it. 

Alexander Graham Bell. To this task, Mr. Bell brought qualifi- 
cations such as I think no man ever possessed before. It was not 
that he knew the scientific truths on which the telephone is based, 
better than other men. Not atall. It was that he had a kind of 
knowledge of them which other men did not have. He had been 
brought up from boyhood by his father, expecting to follow his 
father’s profession, that of teacher of vocal physiology, —a_ pro- 
fession involving a knowledge of how to produce and to perceive 
articulate sounds. His occupation for many years was teaching 
deaf-mutes to speak and to hear, so to speak, —teaching them 
mechanically to produce vibrations, the effect of which their ears 
could never notice; teaching them to recognize by sight these vibra- 
tions, or rather the metions of the organs which produce them, 
though their ears took no note of them; teaching them to produce 
mechanically, by placing the vocal organs in proper positions, the 
differences between one word and another. In that way, although 
perhaps scientifically he did not know more than others, he had got 
a kind of familiarity with this work, and a familiarity with these 
motions themselves, considered apart from audition, such as a work- 
man gets with his tools. Ife made his living by them. They gave 
him his daily pleasure and his daily bread. He got that familiarity 
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with them, and that reliance upon them, which led him, when he 
came to consider the subject of the transmission of speech, to do 
what mere learning would not have caused him to do, and which he 
could not have done without the training which his position had 
given him. He had very early thought of the possibility of thus 
communicating speech, but not as men may think of flying, or of 
other absurd things, as being a thing which cannot be done. His 
mind had been working in this direction. He saw within what 
limits the solution of the problem lay. 

In the summer of 1874, he conceived the plan by which it might 
be done. He communicated that to his father, and his father made 
a note of it in his note book, not with sufficient fulness to show 
what the plan was, nor has his father any distinct recollection of it, 
but merely enough to know that the matter was spoken of. In the 
fall of 1874, under circumstances which it is not now necessary to 
spend time in repeating, he disclosed to Prof. Blake, of Boston, 
the distinguisbed aurist and professor at the Harvard Medical 
School, the method of transmitting speech, and a description of the 
apparatus by which he proposed to do it; and what he then dis- 
closed to Dr. Blake was the method described in his patent, 
and the particular form of apparatus which is described in his 
patent, to wit, a stretched membrane with an armature fastened to 
the centre of it, vibrated by the voice, in front of an electro- 
magnet. He did not make the apparatus, but he described it to Dr. 
Blake, and Dr. Blake has testified to the particulars of the descrip- 
tion. During that same winter he repeated the same description to 
Prof. Cross, Professor of Physics at the Massachusetts Institute of 
Technology ; he has been a witness and has narrated what Mr. Bell 
said. But there was one difficulty which struck him as being in 
the way, as hethen thought. He was to use these minute vibrations, 
or these differences between the vibrations, each of which was so 
minute as to almost defy detection; he was to use the differences 
between one and another to produce electrical currents, and not 
only to produce currents, but to produce such currents as would 
cause audible effects at distant stations. 

Now, it was inconceivable (aud the more a man knew about electri- 
eity and acoustics, the more he would believe it was impossible) that 
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such feeble currents as these vibrations of the air would produce by 
means of such a contrivance, would be practically worth anything in 
the production of sound: they would doubtiess b- ‘00 feeble to be of 
any value. So he set himself to work to devise, not « different method, 
but an improvement, change or alteration in the apparatus which he 
had designed to accomplish that thing in accordance with that method. 
In the course of the year 1875 he had found out, in the course 
of experiments with other instruments, that currents generated by a 
slight vibratory motion of an armature in front of an electro-magnet 
had vastly more force than he supposed. They revealed to him 
that his proposed speaking telephone was not an impossibility. The 
moment when he made that experiment, or when the accident hap- 
pened which revealed to him that fact in electricity and acoustics, 
he instantly, within the hour and before leaving the room, gave 
instructions to his assistant to make precisely the instrument which 
eight months before he had described to Dr. Blake. 

The history of Mr. Bell’s life is detailed in his deposition, but the 
substance of it is detailed in letters written at the time, and is not 
dependent upon anybody’s memory. I will read an extract from 
one of them. He was employed in inventing the harmonic multiple 
telegraph, and had been for several years thus engaged. This is a 
contrivance which produces sounds of various pitch, and telegraphs 
by means of them; and the idea was to transmit simultaneously as 
many messages as he could simultaneously produce different notes 
at the end of a telegraph wire, and thus send six or eight or ten 
messages simultaneously over a single wire. That was before the 
quadruplex system came into use, and an instrument of that sort 
would have been of enormous value. It had nothing to do with a 
speaking telephone. The contrivance which he had made, up to a 
certain stage, had nothing to do with a speaking telephone, but it gave 
him some useful electrical knowledge. It taught him what to avoid 
rather than what to copy. The patent for the speaking telephone 
has two branches; and one of the sets of instruments, and one kind 
of operation ascribed to that set of instruments, was intended for 
the harmonic multiple telegraph. That is the instrament shown 
in Fig. 5. Another set of instruments is the one which I have 
referred your Ilonor to as the speaking telephone, to wit, Fig. 7. 
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In the early part of Mareh, 1875, Mr. Bell was in Washington on 
business connected with his harmonic multiple telegraphic inven- 
tions, expecting at that time an interference with another and rival 
inventor in that same branch of telegraphy. At that time he 
went to see Prof. Henry, and told him of some experiments which 
he had made in the production of sound by electricity. Prof. Henry 
became interested, and asked liim to repeat them. The story of 
that interview was told by Mr. Bell, in a letter to his father and 
mother, written a few weeks later; and I propose to read an extract 
from it to your Honor. You will find it on page 47 of our brief, 
and in complts, i, 126. It is dated March 18, 1875:— 

“ We appointed noon next day for the experiment. I set the in- 
strument working, and he sat at the table for a long time with the 
empty coil of wire against his ear, listening to the sound. I felt so 
much encouraged by his interest that 1 determined to ask his advice 
about the apparatus I have designed for the transmission of the 
human voice by telegraph. I explained the idea, and said, ‘What 
would you advise me to do, publish it and let others work it out, or 
attempt to solve the problem myself?’ He said he thought it was 
the germ of a great invention, and advised me to work at it myself, 
instead of publishing. I said that I recognized the fact that there 


were mechanical difficulties in the way that rendered the plan im-— 


practicable at the present time. I added that I felt that I had not 
the electrical knowledge necessary to overcome the difficulties. 
His laconic answer was, ‘ Get It.’ 

“T cannot tell you how much these two words have encouraged 
me. I live too much in an atmosphere of discouragement for scien- 
tific pursuits. Good. . . is unfortunately one of the cuz bono peo- 
ple, and is too much in the habit of looking at the dark side of 
things. Such a chimerical idea as telegraphing vocal sounds would 
indeed, to most minds, seem scarcely feasible enough to spend time 
jn working over. I believe, however, that it is feasible, and that I 
have got the cue to the solution of the problem.” 


Mr. Bell’s history is stated in the letters contained in the brief, 
and in his deposition. In one sense it is not material to the case, 
though it might possibly become material in one view of the case to 
know whether his invention is to date from the filing of his applica- 
tion, or whether it is to date from some previous time. In consider- 
ing that question, which I shall endeavor to consider by and by with 
the authorities, if I have time to spare, there is nothing now so 
important as to inquire whether, from the time he first had the con- 
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ception (and he had already described the conception of his appara- 
tus to two men perfectly competent to understand about it and to 
report about it,— Dr. Blake and Prof. Cross), he was fairly pursuing 
that plan, and endeavoring to reduce it to practice, or whether he 
had thrown it away as something not worth following. He went to 
Prof. Henry in February, 1875. He stated to him his troubles, his 
plan, his belief, his conception, and further stated that he felt the 
difficulty of reducing it to practice by reason of lack of knowledge ; 
und he inquired of Prof. Henry what he should do, whether he 
should give it to the world as it was, in the confidence that better 
informed men would work it out, or work it out himself. Prof. 
Henry said to him," Work it out yourself”; and he did do it. 
Now, when your Honor is called upon to consider whether in that 
matter Mr. Bell did wisely in pursuing the course that he did pur- 
sue, you will have to consider, first, the fact that it led to the speak- 
ing telephone within a year; and secondly, the fact that when the 
conception of the invention and the difficulties of the conception 
were disclosed to the man of this whole continent best qualified to 
judge what Mr. Bell should do, he said to him, “Do what you are 
doing. Goon in that way.” And Mr. Bell went on in that way, 
and perfected the invention. He would be a bold man to-day who 
should say that the course of conduct which did, in fact, within a 
year, lead toa speaking telephone patent, and which at that time was 
approved by Prof. Henry as the proper, reasonable and just way, 
wus so absurd and so unreasonable as to afford ground to think that 
this man meant to throw the invention away and think nothing more 
about it. 

Follow down his letters, and you will see how, all the time, the 
speaking telephone filled his mind. He was working very hard 
on other things, supporting himself by teaching while he was work- 
ing on some other electrical inventions, which he had begun long 
before, and in prosecuting which he had a partner, his engagement 
with whom required him to follow them out; but letter after letter 
showed how the speaking telephone filled his mind, not as a thing 
which men think of as they do of flying machines, or of perpetual 
motion, but as a thing that was feasible. 
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Mr. Epmunps. What was the instrument which he showed to 
Prof. Henry ? 

Mr. Storrow. What he actually had there and showed was a 
contrivance in which there was a current breaker at one end and a 
coil at the other, and which when pressed against the ear produced 
a musical note. I think it is described in the letters; at all events, 
it is described in the evidence ; it had nothing to do with speech. 

Now I come to the patent: Mr. Bell drew his specification in the 
fall of 1875. The filing of it was delayed by reason of the fact that 
he had arranged with a Canadian friend, who was going to England, 
to take out an English patent. Finally he became impatient and 
would wait no longer to hear from England, and filed his application 
Feb. 14, 1876, and the patent was issued March 7, 1876, No. 174,- 
465. Then he came to the Centennial and exhibited his instrument 
there. When he got his patent, he went to work to improve the 
instrument, and did improve it, as we will show; and then he exhib- 
ited it at the Centennial. On the 25th of June, 1876, he transmitted 
speech at the Centennial with his instrument in the presence of the 
Board of Judges, two chief men of which were Prof. Henry and Sir 
William Thomson. After that exhibition, they took the instrument 
to the Judges’ room, and continued to experiment therewith during 
the following week. They made reports, which appear in the record, 
in which they say, each of them, and Prof. Henry very strongly, 
that this contrivance of Mr. Bell’s is the greatest marvel since the 
electric telegraph, and gives a most wonderful and surprising result. 
The reports are printed and the instruments described in com- 

Besei, 939239, complts, ii, 1685. Instantly all the newspapers 
took it up; ; filled the world; it was announced all over Chris- 
“= _ few weeks Mr. Bell became famous all over the 
who had invented that which the world had never 
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The advent of eR | In the summer of 1880, there 
appeared in the newspapers tl, 
Commercial of July 22, 1880 (cor 


is paragraph, from the Cincinnati 


uplts, i, 13):— 


‘ 


THE ADVENT OF DRAWBAUGH. 


‘* TELEPHONE COMBINATION. 
Special to Cincinnati Commercial. 


Wasuincton, D. C., July 21. 

“An application for a patent was filed to-day, that in conse- 

quence of its vastness of interest as well as wealth of prospect, ren- 
ders it a subject of national interest. A company of leading busi- 
ness men has been formed that has bought up all the telephone 
patents antedating those now in use, and known as the Bell, Gray 
and Edison patents. The company is composed of leading business 
men from all parts of the country, Cincinnati being largely repre- 
sented and interested. The cash capital of the company is $5,000,- 
000, with headquarters in New York; and in about sixty days they 
will open up the telephone, which will certainly result in the driving 
out of all telephones in the market, save the ones they hold, or else 
the compelling the Gray, Bell and Edison lines to pay the new com- 
pany a munificent royalty. It appears from the te-timony now on 
file and in the possession of the new company, which is conclusive and 
exhaustive, that the inventor of the telephone is a poor mechanic, 
living near Harrisburg, Pa., named Daniel Drawhaugh. Owing to 
his poverty, he was unable to push his patent on the market. The 
new company have secured and are sole possessors of this invention, 
antedating those now in use. They are also owners of four patents 
for telephones issued to Mr. Klemm, of New York. A large number 
of capitalists were here to-day to see the filing of the application, 
and they assert, with « positiveness which is almost convincing, that 
it will not be long till they have entire charge of the telephones, not 
only in this country but in the world, and that they will be able to 
establish lines by which messages can be transmitted for almost a 
song. 
“Mr. Lipman Levy, of the law firm of Moulton, Johnson & Levy, 
of Cincinnati, was here to-day in the interest of the Cincinnati 
parties, who, as already stated, are among the most prominent finan- 
cial men ef our city.” 

Of course we saw that. It was the first announcement, to the 
world at large at any 1ate, whatever may have been known in the vi- 
cinity of Drawbaugh’s workshop, — it was the first announcement to 
the world at large that Drawbaugh claimed to be the inventor of the 
telephone. It came out over four years after Mr. Bell had become 
famous asthe inventor. It came out when his instruments had been 
for more than three years in extensive public use in this country 
and abroad. We examined the matt!r. What was the story? It 

’ 
was, that a man living near Harris»urg, as t turned out the story 
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was, had for ten or a dozen years in his pos-ession instruments 
which he row said were speaking telephones; that fifty or a hundred 
people knew of them, but that not one of them had ever gone into 
use, and that they had never been brought to the Patent Office. 
It seemed to us at the first blush that the more men there were 
to prove that they knew of the existence of an instrument of which 
such things were alleged, and concerning which the facts were 
that it never went into use, and never went to the Patent Office, 
the more witnesses there were to prove that that thing was a fail- 
ure, or that there was something about it which did not permit 
it to be used practically and usefully, and did not enable it or 
entitle it to be used as or called a speaking telephone. The more wit- 
nesses there were to such a story, the stronger the proof that no 
facts existed which could destroy a patent. We then brought this 
suit. The bill was filed Oct. 20, 1880. With it we filed a motion 
for a preliminary injunction, with affidavits and evidence in support 
of it, and the case came on to be heaid in Novegaber, 1880, before 
Judge Blatchford. The defendants, in response to that motion, did 
not set up that Drawbaugh was the prior inventor. They had their 
pockets full of affidavits, they had lots of affidavits of these very 
persons whose depositions fill this reeord, but they did not set that 
up. They said nothing about it. Their answer to our motion for 
in injunction was, that they had not made any telephones, that they 
had not threatened to make any telephones, that they had not deter- 
mined whether they would make any telephones, but that they were 
then waiting the opinion of counsel whether all these alleged inven- 
tions and pretensions of Drawbaugh’s which they said they owned, 
were enough, or whether there was enough in that story to consti- 
tute a defence, and make it safe and prudent for them to make them 
(affidavit of Lewis Abraham). They had not yet reached that point. 
His Honor, Judge Blatchford, for obvious reasons granted an injune- 
tion, and that injunction has continued in force. 

I now want to state the story of Drawbaugh, the story which the 
defendants set up as the history of his invention. The best way 
for me to do that, is to read one or two passages from their answer. 
That those may be the better understood, I ought to state that the 
bill itself was not simply a bill for infringement. It anticipated this 
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defence. It was aimed directly at it. It alleged that the defendants, 
having determined to make telephones which they found were an 
infringement of our patents, having predetermined to do that, and 
hearing afterwards that Drawbaugh claimed to have made some early 
experiments, which experiments we alleged were incomplete, imper- 
fect, unfruitful, and long ago abandoned, they bought him up for 
the purpose of setting him up as a prior inventor, and that neither 
he nor any of the defendants had done anything to advance the art 
of the transmission of speech; that the community had never ac- 
quired anything from them; that no instrument of Drawbaugh’s had 
ever gone into use anywhere ; that the instruments which the defend- 
ants had proposed to put into use were not his instruments, and 
were not copied from his in fact or in law; but that all instruments 
in use were instruments gotten up by independent inventors irre- 
spective of Drawbaugh, and that the defendants hg@ated him up and 
brought him forward merely as a defence for an infringement already 
determined upon. It was in response to allegations of that character 
that they filed an answer in which they state as follows, —I read 
from defendants’ answer (defts, i, 6) :— 


“Further answering, this defendant savs: that Daniel Drawbaugh 
of Eberly’s Mills, Cumberland County, Penn., was and is the origi- 
nal and first inventor and discoverer of the art of communicating 
articulate speech between distant places by voltaic and magneto 
electricity, and of the construction and operation of machines and 
instruments for carrying such art into practice; that, long prior 
to the alleged inventions by said Alexander Graham Bell, and 
long prior to the respective inventions of said Gray and said Edison, 
said Daniel Drawbaugh, then and now residing at said Eberly’s 
Mills, constructed and operated practical working electric speaking 
telephones at said Eberly’s Mills, and exhibited their succe-sful op- 
eration to a great number of other persous resident in his vicinity 
and elsewhere ; that ‘the said electric speaking telephones, +o con- 
structed and successfully and practically used by him, as aforesaid, 
contained all the material and substantial parts and inventions 
patented in the said patents No. 174,465 and No. 186,787, granted to 
said Bell, and also contained other importaut and valuable Inventions 
in electric and magneto-telephony, and were fully capable of trans- 
mitting, and were actually used for trausmitting articulate vocal 
sounds and speech between distant points by means of eleetric cur- 
rents; that some of the original machines and instruments invented, 
made, used, and exhibited to many vihers lung privr to the said al- 
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leged inventions of said Bell, or either of them, are still in existence, 
and capable of successful practical use, and are identified by a large 
number of persons who persenally tested and used, and knew of 
their practical operation and use, in the years 1870, 1s71, 1872, 
1873, 1874, and both subsequently and prior thereto; that cer- 
tainly mere than fifty, and probably not less than one hundred per- 
sons, or even more, were cognizant of said Drawbaugh’s invention 
and use of said telephones, and of his claim to be the original and 
first inventor thereof, prior to’ the alleged invention of said Bell, or 
either of them.” 

Then on the next page it is further alleged : — 

* That the said Daniel Drawbaugh, after making, testing. using 
und extensively exhibiting his invention to others, and allowing them 
experimentally to personally test and ascertain its successful prac- 
tical operation and utility, as aforesaid, and after the full and re- 
peated demonstration of its successful working, as aforesaid, con- 
ceived that its range and capacity of usefulness to the public might 
be very greatly eglarged,” and thereupon made additional improve- 
ments to “increase its value to himself and to the public.” 


Then near the bottom of p. 9, to meet directly the allegation 
made in the bill, that he was not a true and successful inventor of 
the speaking telephone, the answer alleges : — 

“That said Daniel Drawbaugh’s original invention was complete, 
successful, operative, and practically and successfully operated and 
reduced to practice as a ‘speaking telephone’ on many occasions in 
the presence and hearing of many other persons, and knowledge 
thereof was freely communicated to the public by said Drawbaugh ; 
and that said Drawbaugh’s improvements, additional to his said 
original invention, were complete, successful and practical inven- 
tions; that all of his ssid inventions were fully reduced to practice 
and communicated to others.” 


That certainly states a defence. 

We had put into our moving papers, not merely the date of the 
patents, but the date of Mr. Bell’s invention as of the fall of 1874. 
In the face of that allegation, and obviously to meet it, the defend- 
‘in the years 
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ants allege that long prior to Bell's invention, an‘ 
1871, 1572, 1875 and 1874,” Drawbaugh had a practical instrument, 
not only capable of transmitting, but which actually did successfully 
and practically transmit speech between distant points, in the pres- 


ence of many persons; and that he freely communicated this inven- 
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tion to others. This is all admittedly false. The evidence does 
not profess to come up to that. 

The statute requires the defendant, in a case like this, to state 
the names of the persons who had the prior knowledge or made the 
prior use, and the places where; yet the only name given, and the 
only place given, isthe name of Daniel Drawbaugh, and at bis resi- 
dence. That is, he is the only person alleged to have had prior 
knowledge, and his residence the only place of the alleged prior use. 
Ido not mean to say that that would disable the defendants from 
bringing other witnesses to prove that he did use them there, or 
that they assisted him in using the telephone, as it took two persons 
to use it; nor pethaps that others used it there in his presence or with 
his aid; but they could not, under that answer, prove use by other 
persons at other places. They did not altempt todo so. Although 
the allegation is that it was used for transmitting speech between 
“ distant ” points, and that the instrument with which that was done 
was “still in existence and capable of successful practical use,” the 
most that he or any witness pretended to have done, was the trans- 
mission of sounds, whatever they were and whenever it was, be- 
tween one part of his workshop and another; sometimes between oue 
room and another, and sometimes between different ends of the same 
room. That is all The answer alleges “ practical use.” The strong- 
est proof proffered is that there never was a moment of practical use 
in any proper sense. He never used them even for his own 
business, to communicate with his workmen, or with other people in 
the building, or for any purpose of utility. He kept them in a cup- 
board and from time to time took them out, — that is the story, — 
and connected them with wires, sometimes to wires standing in 
the building, and at other times to wires which be held in his 
hand, and talked from one part of the workshop to another to vis- 
itors who came in. 

Now, we becin with this most persuasive allegation, that the in- 
struments were “ practically used ” for transmitting speech between 
“distant” points; but it comes down to the use, in his own private 
workshop, from: one room to another, to use the words of Judge 
Shipman ina recent case," for the purpose of experiment, or to grat- 
ify curiosity,” and never for anything else. That is not all. The 
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aunwser says “that some of the original machines and instruments 
made, used and exhibited to many others prior to the alleged inven- 
tion of the said Bell, are still in existence, and capable of successful 
practical use, and are identified by a large number of persons who 
personally tested and used, and knew of their practical operation 
and use in the years 1870, 1871, 1872, 1873, 1874, and both subse- 
quently and prior thereto.” 

They produced a number of exhibits, which they say were made 
during those years. Vo set of instruments alleged to have been made 
during those years specifically named, is in such a working condition 
that it can transmit a sound; parts remain; that is all. There is in 
fair condition one receiver (A) which is alleged to have been made 
in those years, and nothing else. It takes both a transmitter and a re- 
ceiver to make a telephone. Out of all the instruments alleged to 
have been made in those years, or by means of all the instruments now 
produced as in existence at the date which we claimed in our papers 
for Mr. Bell’s invention, or which are alleged to have been made in 
those years specifically named, it is impossible to transit a sound 


of any kind, so destitute are they of proper working parts. They. 
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are wrecks and scraps. A defence resting on them isa scrap-heap de- 
fence. But that is not all. This thing never went to the Patent 
Office. No patent was applied for until the summer of 1880. Did 
it come into use? Let me read from the answer again. The answer 
guys, in one passage which I read, referring to the use by others, 
that they used it only “experimentally.” It further says (defis, i, 
10) :— 


“ This defendant, further answering, says that so far and to such 
extent as electric sperking telephones were put on sale and into pub- 
lic use in this country, by others than said Drawbaugh, prior to said 
Drawbaugh’s application for a patent thereon, as aforesaid, such 
specitic machines and instruments, so put on sale and into public use, 
were not the specific machines and instruments invented by said Draw- 
baugh, as atoresaid, but were machines and instruments imvented by 
others, subsequent to the criginal aid first invention of the electric 
speaking telephone by said Lrawbaugh, and subsequently to the inven- 
tion of bis said improvements thereon, as aforesaid ; and that, as this de- 
fendaut is informed and believes, such machines and instruments were 
so put on sale and into publhe use, vot from or by reason of any in- 
formation dcrived trom er thicugh said Drawbaugh, but by an inde- 


—— 0 ee ee ee 


e? 


THE DRAWBAUGH STORY. 45 


pendent invention or independent inventions thereof by others, .. . 
and by reason of knowledge and information of their construction 
and operation not derived from or through said Drawbaugh.” 

Now we begin to get at the story which they undertake to prove, 
which is, that this man, for years before Mr. Bell’s invention, had, 
us they say, instruments used only for the purpose of experiment 
or the gratification of curiosity, in his owa workshop, and not for any 
other purpose, nor elsewhere ; which now, so far as those which are 
alleged to have existed before Bell’s invention are concerned, are 
mere wrecks incapable of use to-day ; that he never took them to the 
Patent Office; and that although many people knew what he did, 
no instrument of his ever went into practical use; and no man, from 
all that he ever saw or learned of those instruments during all those 
years, ever learned how to make a telephone, or how to transmit 
speech, or did make a telephone, or did transmit speech in cuonse- 
quence of anything that Drawbaugh bad ever done. 

That is not the story which is set up in the answer, — there they tell 
a story which is colored to make a ease, and the color is false; but 
the story they try to prove, stripped of the color which they admit 
is false, is a story that is very familiar to courts in patent causes. 

There is one more thing I wish to state. We allege in our bill 
that this matter of Drawbaugh was not what led the defendants to 
make their telephones. It did not, even in the hands of the defend- 
ants, lead to the transmission of speech by them; but they had 
already made telephones, in forms of their own, which were mere 
colorable imitations or infringements of our patents; they learned 
how to talk from Mr. Bell; and after that, not for the purpose 
of using Drawbaugh’s instruments, but for the purpose of using 
Drawbaugh’s deposition, they hunted him up, and set up what he 
had done as a defence. 


g 4 ~ a . "7 
| Intermission. | 


In May, 1880, three gentlemen, who are before your Honor in 
this case, Mr. Chellis of Harrisburg, store-keeper, who had been for 
about a year or a year and a half a partner of Drawbaugh in another 
invention upon which they were striving to get a patent,— an 
improvement in molasses faucets, — together with Mr. Jacobs of Har- 
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risburg, the lawyer and counsel in litigation about that molasses 
faucet, and Mr. Hiil of Washington, counsel also in part of that 
litigation, — Mr. Jacobs and Mr. Hill being the counsel who have 
had charge of the preparation of this case for the defence, and Mr. 
Chellis being a director of the defendant corporation, and himself 
an individual defendant; these three gentlemen arranged with 
Drawbaugh to take from him, and did take from him, three quarters 
of whatever pretension he had for any invention he had made relat- 
ing to telephones; and for that transfer they paid him nothing, and 
they agreed to pay him nothing, except what might come out of 
their enterprise. They took three quarters of his pretensions, pay- 
ing nothing, not agreeing to spend any money or do anything about 
it. Before the month was over, there had come to Harrisburg two 
men, one from Washington and one from Cincinnati, — Mr. Simon 
Wolf of Washington, and Mr. Moritz Lothof Cincinnati, — who nego- 
tiated with those three gentlemen for the purchase of whatever 
Drawbaugh had, more or less. They immediately consummated the 
purchase, and the consequence was. that in the course of a_few 
weeks these pretensions, three quarters of which had been got for 
nothing, were resold to these parties for $20,000 in cash, and a large 
amount of stock, so large that the defendants decline to state what 
it was, except that it is a very considerable amount. A few weeks 
more passed, and these pretensions had blossomed from nothing into 
a corporation with five millions of capital. That is the defendant 
corporation. 

Why did they want these pretensions of Drawbaugh? We allege 
in the bill, that these men, Simon Wolf and Mcritz Loth, with two 
others, Marcus Marx and F. A. Klemm, had determined to put out 
telephones of a certain pattern which they were advised would be an 
infringement upon our patent; after which they bonght up Draw- 
baugh’s testimony, and the right to use his testimeny to defeat our 
patent, and to protect themselves in that which they had already 
predetermined to do. 

In the course of this case, the defendants put upon the stand, 
Chellis, one of these three men, the Harrisburg store-keeper; and 
Mr. Hill, another one of these men, examined him, and put to him 
this question (defts, i, 559) :— 
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* Int. 106. When Mr. Wolf first came to you to negotiate for 
the purchase of the Drawbaugh invention, did he or not tell you 
that he represented a party who had already purchased the tele- 
phone inventions of Klemm and Tisdel, and were purposing to enter 
upon their munufacture and sale, and that they expected trouble 
with the Bell Telephone Company, who claimed to monop lize elec- 
tric telephones of all kinds, and that they had already fully determined 
to test the validity and scope of the Bell patents, and the question 
whetber the Klemm and Tisdel telephones were infringements there- 
of? What, if any, statements did he make on these several points ? 

“Ans. ile did say something to that effect ; it was in Mr. Jacobs’ 
room in the hotel at Harrisburg,—I cannot recollect the exact 
words he said,— it was to the effect that they wanted to use it in 
evidence against the Bell Company — I mean they wished to use the 
Drawbaugh invention in evidence against the Bell Company.” 


I said before recess that the work which Drawbaugh did, what- 
ever it was, never led to anything. It did not even lead to the 
existence of this defendant corporation, in a sense; it did not even 
lead to their infringing telephones, —they had made them, and 
afterwards, as a defence, they sought him out. He is a man whose 
work, whatever it be, has led to nothing except a defence to a law- 
suit. 

Look a little at the position of these two men, Bell and Drawe- 
baugh, in the summer of 1880, when the defendants’ newspaper proc- 
lamation came out. Do you want to know whether Mr. Bell had 
invented the telephone? Look at every instrument in every part 
of the world, which transmits speech by electricity; take every 
individual instrument ; its history leads up to himas its origin, —actu- 
ally leads up to him. In this country there were then one hundied 
thousand of them in use. Every one of them not only led up to 
him in a general sense, but they were actually manufactured and 
put intouse by him and his associates constituting the Bell Tele- 
phone Company. He had done all that the law requires a man to 
do to get a patent; he had done all that which it ix the object of the 
patent laws to have a man do, namely, he had disclosed to the world 
this great art of transmitting speech at a time when the world did 
not have it. No one else can ever do that again since 1876, when 
Mr. Bell did it; no man, be he prior inventor or subsequent inventor, 
could ever disclose that as a novelty- The community had no :eason 
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to offer the reward of a patent again, nor any longer, for it had got 
the art. 

Mr. Bell had done more. Relying upon the patent which he had 
pureuased by his disclosure of what he had invented, and which was 
given to him as a reward for that disclosure, he had taught this art 
to the public; under the promise of the patent he had made the dis- 
closure, and under the promise witnessed by the seal of the United 
States, the public had got the benefit of it. He and his associates, 
relying upon the promise and the grant so earned, had gone on and 
added to his invention the many improvements due to the genius of 
subsequent inventors, together with their time, skill, capital and 
business experience. There were 100,000 instruments in this country. 
Think what that means; think of the capital which had gone into the 
business, and of the thousands and thousands of miles of wire that 
implies. That is what he had done. That was what the community 
owed him for, and had promised to pay him for. All that the patent 
ean give, he and his associates have earned and paid for. 

What have these other men done? Their instruments and their 
ideas, whatever they were, have led to nothing, taught nobody any- 
thing, and were used solely for the purpose of experiment, or the 
gratification of curiosity. If they had not existed the community 
would have had speech by electricity just as soon as it did. That 
is not an entirely new story. When that kind of story is presented, 
when such a patent as this is presented on the one hand and such a 
story as this on the other,—not the story of the answer, but that 
which I have stated,—such a defence against such a patent has 
always failed. Why’? The pretender says, “I did not earn the 
patent ; you earned it. I did not communicate the information ; you 
communicated it. You earned the reward. What have I done? 
Nothing for the community; but J have found a flaw in your title, 
and I want your property. I have sat by for four years, until I 
have seen these lines of telephones and this great property grow and 
grow and grow, and money — your money — go into it, and now I 
have found a flaw in your title, and I want that property turned over 
to me. I want possession of «ll the telephones in the world, or else 
to be able to wring from the Bell Telephone Company a‘ magnificent 
tribute ’ fur the privilege of keeping what they have earned and paid 
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for.” Is that a case which will recommend itself to the court of 
equity ? 

Such defences have always failed for a hundred years, not merely 
because they do not recommend themselves to a court of equity, 
but Lecausea Court does not believe that kind ofa story against that 
kind of patent. The courts have again and again laid dowa the 
rules by which they are to be governed in these controversies. If I 
had time, I should like to read to your Honor a few of the authori- 
ties. They are collected in our brief, pp. 97-133. These authori- 
ties are not merely to the familiar rule that there. must be a practi- 
cal instrument, a successful instrument, but to the kind, the value, 
and the character of proof required to establish such a defence in 
such a case. One and all, they bold that it must be made out by 
proof that leaves no doubt on the mind of the judge; it must be 
clear, distinct, unmistakable. To doubt is to dismiss the defence, 
said one judge. “Every doubt must be resoived against the party 
who sets it up,” said the Supreme Court. That is not all. What kind 
of proof is to be brought? Do you rely mostly upon the recollection 
of men who say that years ago they saw or beard of such a thing? 
The courts bave decided over and over again that the only proof 
that is worth anything in such acase, where you have to go back a 
series of years, is proof of results, proof of consequences, proof of 
conduct. For the courts know that if a man bad such a thing as a 
speaking telephone, something would have come of it, — it would 
have been heard of and in every sense ; the courts look upon the con- 
duct of a man, or his surroundings, what he did, what such things led 
to, not as evidence making the story more or less probable, but as 
the best and the only positive, direct and unequivocal proof for or 
against the fact; not as raising a question of probability, but as 
absolute proof. That is not all. They look upon the facts of a 
man’s conduct — not to what the man says he did, but to what re- 
sulted from it — as the only proof satisfying to the mind in a con- 
tested case of an invention where the claim is brought forward at a 
late day. 

Your Honor knows the case of Atlantic Works v. Brady, 107 
U.S. 203. There nobody spevitically contradicted, and nobody was 


7 


50 ARGUMENT OF MR. STORROW. 


able to specifically contradict, what Brady and a number of witnesses 
sworeto. Yet the Court said that his conduct, “ what he did and did 
not do,” and his silence in his intercourse with his associates, were 
such evidence that no recollections and no depositions of men who 
say that he disclosed and described to them his invention could 
weigh against it. Asa matter of Jaw and publie policy, the Court 
cannot rest on such evidence. Your Honor knows one of the earliest 
cases, that of the cotton gin, where men swore that they had seen the 
cotton gin and used it. The Court said there were facts known to 
everybody which far outweighed that. All those authorities have 
been collected in the brief (». 107 e¢ seg.), but I shall not stop to 
go over them. 

There are one or two rules of proof which are important. Lord 
Mansfield laid down a rule which has been enforced by the Supreme 
Court in a great many cases, “ that the evidence is to be weighed ac- 
cording to what it would have been in the power of one party to have 
produced and in the power of the other to have contradicted” (brief, 
p- 129). When evidence tending to support an is-ue of this kind 
produced by the party upon whom the serious burden rests, though 
of itself persuasive, yet falls far short of what the truth would fur- 
nish if his story were true, the courts do not look upon it as evidence 
tending to prove his case, but as tending tu disprove it. If the evi- 
dence, however it tends to support his story, is far short of that 
which the truth of his story would have created and brought before 
the Court, the Court say that the fact that bis evidence does not 
come up to the full measure of what the truth of his story would 
furnish is proof (if I may use the expression) that it dves not fill 
the bill, does not come up to what the party would have produced 
as evidence if his story had been true. 

But that is not all. These rules of proof are rules which are not 
merely laid down as suggestions for the Court, they are rules which 
a Court has got to follow, rules which come up almost to the bind- 
ing effect of the statute of frauds; they have acquired a standing 
und position where the ductrine of sfare decisis applies. Parties 
rely upon them. That is not all. It is not merely that, but par- 
ties make their arrangements relying upon the faith that the courts 
will follow them. Defendants prepare their cases in view uf them, 
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and if this defendants’ record docs not come up to what the rules re- 
quire, it is because the facts will not permit it, not because they 
did not know what consequences would follow their failure. 

What I am to deal with, and what I am to spend a little time on 
now, in my part of this case, is not so much a conflict of testimony, 
as where a man says that on one day he saw something, and another 
man says that being there on that day he did not see it; but what I 
now wish to set forth is this man’s history, — in the language of the 
Supreme Court, his conduct, — what he did and did not do, and 
then ask your Honor whether, in that history, you can find a speak- 
ing telephone. If you cannot read it in his life, it is of very 
little use to try to read it in his deposition. I shall not deal with 
disputed facts, but with certain uncontroverted facts found in the 
defendants’ volumes or proved by writings. Why was it? How 
can it be? How can you reconcile the story they have told of per- 
fect speaking telephones for years and years and years, — instru- 
ments known to many people, —hundreds of people, — perfect 
speaking telephones, they say, — with the facts that no one used 
them, no one carried them to the Patent Office. There is one 
excuse, there is one explanation proffered in the answer, and only 
one offered in the answer, which I will read as they state it. I read 
from p. 7 of the answer: — 

"That said Drawbaugh for more than ten years prior to the year 
1880 was miserably poor, in debt, with a large and helpless family 
dependent upon his daily labor for support, and was for such cause 
alone utterly unable to patent his said invention, or caveat it, or 
manufacture and introduce it upon the market.” 


Then in another place they allege, — 

“ His utter want of proper mechanical tools, materials and appli- 
ances.” 

What do they mean by that allegation? Do they mean that, hav- 
ing conceived the invention, he was not able to reduce it to practice? 
We have heard of that in other patent cases; but that is not what they 
state here. For if they came here and stated that he had never re- 
duced this conception to practice until after the telephone had been 
heard of from Mr. Bell, that would not be even a plausible case to 
aver toacourt. Their story and their evidence, if believed, are to 
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the effect that he devoted years and years of labor to it, made instru- 
ment after instrument, reduced the invention § to practice, made 
perfect instruments, that he had the time for that, the muterials for 
that, the tools for that, the means to support himself while he was 
spending years and years on this thing which produced no profit, — 
but their explanation is, that, when he had made a perfect speaking 
telephone after years and years of labor, he did not have the time 
or the means to make one more pair, duplicates of the last, to take 
over to Harrisburg, three miles off, and sell. That is the story. 
It is not the story that poverty prevented him from reducing them 
to practice, but that poverty had prevented him from using them 
after he had made them and reduced them to practice. Such a story 
is false on its face; but it is also disproved by the undisputed faets 
of his history. I am going to show from his own deposition, from 
papers, that he had plenty of means, plenty of materials, plenty of 
tools within his reach, and also plenty of rich and influential friends. 

Perhaps I cannot begin better than by stating that in the summer 
of 1879 he gave a deposition for himself, in his own behalf, under 
the care of Mr. Jacobs, his present counsel, in an interference pend- 
ing in the Patent Office between himself and a man by the name of 
Hauck, on an improvement in molasses faucets. In the course of 
that deposition he was called upon by his own counsel to give some 
testimony in the nature of expert testimony; the other party ob- 
jected to it; his own connsel qualified him as an expert by having 
him swear that he had been makinginventions all his life, that he had 
patented a good many of them, and had acted as solicitor of patents 
for other parties, not to a great extent, but in some cases, enough 
to show that he was familiar with patents and the way to obtain them. 
(See our brief, p. 196, and complts, iv, exhibits, p. 123.) 

It was quite incredible that such a man could have had an act- 
ual speaking telephone for a dozen years and not have patented it. 
It was so impossible to reconcile the story with the fact that they 
thought it best to have hira deny the fact, though he had once 
sworn to it. So he was put upon the witness stand, and denied that 
he ever considered himself capable of drawing a patent specification 
(brief, p. 197, defts, ii, 900); but afterwards a printed card was 
gotten hold of which he printed, and which he has never ventured 
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to deny. We called the printer, put in’ the card, and since then 
he has never ventured on the witness stand. 


ry . rye . . 
There is the card. That card was published not earlier than 


; | Daniel Drawbangh.| 
[INVVENTOR, DESIGNER) 


jand| 


foo Or 9 ny 
o dts al LL : 8 
SOLACLLOR LL TEWES] 
| (Also Models Neatly Made To Order. | me 
|Eberly’s Mills,| __ 
__ | Cumberland County, Pennsylvania.| 
: [See Other Side.] 


the summer of 1874, at a time when, according to his story, he had 
had electric speaking telephones for six or eight years; at a time 
when for eight years he had been spending most of his time upon 
them, when, according to his own story, he was very poor; ata 
time when for years and years he had announced to his friends that 
the speaking telephone was the greatest invention in the wor!d, and 
2 fortune to any man who coald bring it out, —if you believe what 
they want you to believe. There is his card —" Inventor, DESIGNER, 
Soiiciror oF Patents.” That is not all: he is a model maker, 
“Moperts Neatty Mave 10 Orper.” That card was published at 
least as late as the summer of 1874, and another edition after that 
(brief, p. 196; complts, ii, 1212, ans. 19). If this man’s story be 
true, he had had for years and years the electric speaking telephone, 
which was the greatest work of his lifetime. 

But that was not all. Some time, about 1875 or 1876, he printed 
a bill-head; it is in the record, and here is a pheto-lithographic copy 
of it. 
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Caml Co, Gp 1S 


AG 


Lae DAN. DrawBavcH, 
PRACTICAL MACHINIST, 


Small Machinery. Patent Office Models, Electric Machines. §c. a specialty. 


Now, what do you think of a man, —a model maker, a professional 
inventor, a professional patentee, —making the construction of elec- 
trical machines a specialty, and so advertising in print; who had a 
speaking telephone for ten years, and never made a practical use of 
it, never patented it, never made one for practical use? But that is 
not all. In that card, calling himself an“ inventor,” he puts, on the 
other side, a list of those things upon which he chooses to rest his 
claim to that title, —a list of sixteen or eighteen inventions, and 
contrivances, — but no telephone among them. Here is the other 


side of the card : — 
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Li wroyces 
THRE TOLLOWING PATSNTS. 


Stave, Heak ading & Shingle Cutter. 
Barrel Machinery. 


STAVE JOINTING MACHINE, Many in use. 

Tram & Red-staff fur leveling face of Millston®& 
Rine and Driver for running Millstone. 

Nail Machinery for Feeding Nail Plates. 
PURIPS, ROTARAY & OTHERS. 
Alydraulic Rai. 

THE DRAWBAUGIL Rotary Measures 
ing Faucet. very extensivly used, 


CARPET RAC LOOPER--A little 


Geview by Which rag» are looped quick amd Gem, 
without Needle or Thread, 


ELLECTRIC CLOCK, 


PzAeuero ELECTRIC: 
MACHINE, 


For short line Telegraphing. Fire Alarm, 

and Propelling Electrie Clocks. It ean he 

applied to any form of Electric movement 
Gives entire satisfaction USEING NQ 

GALVANIC BATTERY. 

ty For SIMPLICITY it has NO RIVAL. 
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That is the stery which he told in print, in the summer or fall of 
1874, and again in 1875 or 1876. How many recollections, how 
much oral testimony, does it need to satisfy the Court beyond any 
possible doubt, that six years or eight years before that, the speak- 
ing telephone was the greatest ambition of bis heart, made, com- 
pleted, working successfully, not kept concealed, shown designedly 
to everybody; in the language of the answer, “freely communicated 
to the public,” and left out of that list! Was it poverty that would 
account for the printing of that list with the telephone left out, if he 
had one? That list is a list of his inventions. It says on the other 
side “ Patents”; which means a patent in the same sense as a para- 
giaph which I read from the newspaper this morning, and in which 
it is frequently used in this record. It is a list of his inventions. 
Only about one half of the things in that list were patented. He was 
not manufacturing them; he did not own those patents, he had 
suld them; it was a list of inventions, a list of contrivances which he 
published to the world in order to show to the worid the scope of his 
genius —if he had any, whether he had a right to advertise himself 
usan “INVENTOR”; and he left out the telephoue —if he had one. 

Well, may it please your Honor, after that I want to show the in- 
struments. While the instruments are being brought out, I may as 
well state one fact, which will be shown more fully hereafter. In 
1867, his partners in business fitted up an expensive machine shoy 
in his village at a cost of about $20,000; it was run by water power. 
From that time he has had the right to occupy that shop and use 
that machinery rent free, aud has done so. 

I ought to say that the plan which Ihave marked out for myself 
is nut so much to comment on specific facts which are disputed on 
the one side or the other, as it isto array before your Honor the 
history of this man, — incontrovertible facts, drawn from the papers 
or drawn from his own depositions, leaving to your Honor, without 
comment or argument from me,to judge of the weight and value 
of the facts upon the main question of the case. 

The defendants, at the outset, recognize that the fact that | + never 
put an instrument into use, and never went to the Pate. ¢ Office, is a 
fact, or a set of facts, which goes very much against the be’ ‘ef that he 
had an instrument fit to he put into use, or to be carried to the Pat- 
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ent Office. They therefore seck to bridge over this chasm by these 
allegations (and it is the only explanation by which they try to 
bridge it over) of waut of tools, want of money, want of re- 
sources. In the first place, as I have already stated, so far as want 
of money goes, we shall presently show that it is not true, according 
to his own deposition. If that were the excuse, it would not meet the 
circumstances of the case; it does not meet, for example, the allega- 
tion that he had made a perfectly good telephone, but could not 
make one more pair to put into use; it does not meet the fact that 
in printing this card, he gave a list of sixteen inventions, and did 
not mention a telephone. It does not meet a good many other facts. 

Upon the question of tools, I was going to say that in the spring 
or summer of 1867, his partners embarking in business with him 
upon an invention which he had made and just patented, furnished 
a machine shop in his own village with $15,000 or $20,000 worth 
of machinery and put him in charge of it; and that machinery, 
though changed from time to time, substantially remained there down 
to the time when this controversy began. He had the free use of 
that machinery, driven by water power, without rent; the machine 
shop and the use of a private room for himself, from that time for 
thirteen years after he began, without any rent. Now when you. 
find that fact in his own deposition, with no controversy about it; 
when you find the fact announced on that ecard, that he not only 
made models, but especially made electrical machines, there is an end 
of all pretence about want of tools — except the effect which this 
proof has on the men who swore to such a pretence. 

The instruments produced by the defendants as exhibits are now 
placed on the desk before your Honor. Here, on this side, are 
the instruments, or the remains of the instruments, which they 
allege were made defore the date of the Bell patent (March 7, 1876) 
and in the following oider: F, the remains of a broken tumbler; B, 
the remains of what we call the tin-can instrument; C, the remains 
of a sort of breastwork instrument, something like the top-sides of 
aship; i, the remains of an instrument something like a cuspidor ; 
A, this round, flat instrument with a brass bracket at the back 
carrying the magnet and a mouthpiece near one edge of the flat 
side; then these two small magneto intruments D and E. 

On the other side of the desk are certain exhibits alleged tu have 
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been made after the date of the Bell patent (March 7, 1876), L and 
M, which are about alike; G and O, which are about alike; H, 
which is the large tall instrument with a sloping front and a bell on 
top; N and Q, small magneto instruments; J, which is a large 
instrument in an oblong box; P, which is a shield-shaped board, 
with along rubber tube ending in a mouthpiece, coming from it near 
one edge, and a short wooden tube and mouthpiece about an inch 
long near the other edge of it; then K, this small round black-wal- 
nut instrument, with a little brass handle projecting from one side. 

The allegation of the defendants is that F and B are the earliest 
in date of these. F, the broken tumbler, is alleged to have been a 
transmitter, and B, the tin-can instrument, is alleged to have been a 
receiver. Your Honor appreciates that it requires two instruments 
to make a telephone, properly so called; that is to say, the appa- 
ratus which is to transmit speech must have a transmitter at one 
end, a receiver at the listening station, and a line wire to connect 
the two. The defendants’ story is that the first apparatus among all 
those produced consisted of F, the tumbler, at the transmitting end, 
and B, the tin can, at the receiving end. The 
tumbler F is alleged to have been a variable-re- 
sistance battery transmitter; that is, one in which 
the motion given to the diaphragm by the voice, 
served to vary the resistance of a circuit through 
which a battery current was passing, and thus pro- 
duced undulations in the current, in the manner 


which I described this forenoon. It is not alleged 
that it had ard contact pieces. The construction aparece 
which they allege for it was different from anything I have described, 
but it is alleged to have been a battery instrument which operated by 
varying the resistance of the circuit. This broken-tumbler instrument 
is a wreck, as you see. It is alleged that the instrument was either 
made out of a brokea tumbler, or that the tumbler was broken soon 
after, and used in that condition ever afterwards; that it had a dia- 
phragm of bladder tied over the top of the tumbler; that to that 
non-existing diaphragm there was attached a wire, not now in 


existence, which, it is said, ran down to this plate which appears 
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as the upper plate in the cut. It is alleged also that the stiff 
brass wire which goes through the cap piece, and carries a plate 


about as big as a quarter-dollar, at its lower end, had a box around 


that plate, containing some powder of some kind. You see that | 
= , . , i 
this instrument is not only not a speaking telephone now, but it i 


has not the parts which are essential to enable it to transmit any 
sound, if it was ever made as they allege. The construction of the 
original instrument must therefore rest on memory. 

This tin-can instrument B is alleged to have had a_ bladder 
tied over the end of the can, where you still see the remains of a 


bladder. 


_- . 
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B, one fourth size. 


[t is alleged that to this non-existing bladder there was secured near 
its centre a piece of iron as an armature, which also does not now 
exist; that in front of that armature, and substantially in its present 
position, was arranged on a wooden block an electro-magnet. It is 
said that the one now on it was one that was used on it at a certain 
period, not the only one that was used on it—so they say. When 
the undulatory current produced by any proper transmitter comes 
to such an electro-magnet as this, it passes through the coi!s around 
the iron horseshoe and by its varying strength varies the magne- 
tism of the cores, and the horseshoe thus attracts the armature more 
or less; and this alternately pulls in the diaphragm and allows it to 4 
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retreat, moving it, vibrating it, as I explained this morning in the 
case of another receiver. It is alleged that this was so arranged 
and contrived as to act that way. 

F, the broken tumbler, is alleged to have been a transmitter, 
and B is alleged to have been a receiver; and it is said that these 
two were made to be used together as the first set of which 
any remains existed. It is alleged that they were made in 1867; 
indeed, one of the witnesses, Snell (defts, iii, 412), says that he 
listened at B in the first half of 1867. The defendants have made 
what they call reproductions of these. I shall by and by show 
that what still exists in these exhibits shows that the originals never 
could have been like those so-called reproductions. Here are the so- 
called reproductions on the clerk’s desk, marked “ F reproduced ” 
and “B reproduced.” 

The defendants say that the next pair which Drawbaugh made 
were the breastwork instrument C and the cuspidor instrument 
l. The breastwork instrument C lacks operative parts: here is a 
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C, one fourth size. 


mouthpiece ; here is now on it a diaphragm; it is alleged that in 
front of, or perhaps I should say, behind that diaphragm there was 
placed an electro-magnet, and behind that a large heavy horseshoe 
liagnet, the poles of which were in contact with the cores of the 
electro-magnet. If it were so constructed, it would, in theory be 
capable of operating after the manner of a magneto receiver or of a 
magneto transmitter. This instrument on the clerk’s desk is 
alleged to be a reproduction of it, with the parts of the reproduction 
which are not in this exhibit © supplied from somebody’s memory. 
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The Court percei-*s that this so-called reproduction is of the same : 
character as the magneto instrument I described this morning. It 
has a diaphragm supported at its edges; in front of that an electro- 
i 
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““C reproduced,” one fourth size. ( 


magnet with soft iron cores, and still in front of that a heavy perma- 
nent horseshoe magnet. When the latter is placed in contact with 
the cores of the electro-magnet, its magnetism, so to speak, flows into 
the cores of the electro-magnet, and the latter become magnetized 
for the time being; and therefore it can operate cither as a trans- 
mitter or a receiver in the way I described this morning. 

This cuspidor-shaped instrument |, when produced and sworn to 
in this case by the earlier witnesses, consisted of nothing but the wal- 
nut shell; it had no inside works at all. 

The defendants have since taken the liberty to place in it a dia- 
phragm while the testimony was in progress, which was not in the 


original ; they have also placed init a magnet which they say they 
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found in Drawbaugh’s garret, and which they conjecture may have 
been used in it before, because they say it fits, though really it does 
not. It is worth noticing that the witnesses who pretend to identify 
this instrument swore to it just as freely when it was a mere shell 
as they did afterwards when the works were placed in it; and they 
have since identified it ss positively as they do any instrument, 
although the diaphragm of it — one of the essential operative parts 
—has been made, constructed and placed there since we began to take 
testimony. All these witnesses are perfectly ignorant men, and 
know nothing except the looks of the outside of the box, even if 
they do that. 

It is obvious therefore that any knowledge which the Court may 
have of the interior of these instruments, that is, of ports which are 
not found in these wrecks, must rest on Drawbaugh’s memory alone, 
with perhaps some little help in some particulars from some of the 
witnesses. 

This instrument |, as it is found here, contains inside simply an elee- 
tro-magnet with unmagnetie or, as we call them, neutral cores. It 
is alleged by the defendants that after a time Drawbaugh took out 
that electro-magnet and placed in it a somewhat smaller one, with a 
pair of horseshoe magnets at its back end to magnetize its cores. 
In that condition, when the cores were magnetized it would become 
a better receiver, — I speak to you of its theoretical operation, not 
whether it is good enough to work, — and could also theoretically be 
used asa magneto transmitter, generating currents by the vibration 
of an armature carried on the diaphragm in front of an electro-mag- 
net in the way I described this morning. It is alleged that these in- 
struments — C and |— were made about 1869 or 1870; that C was 
made afew mouths before]; that each of them were made with neutral 
electro-magnets merely, to begin with, and that afterwards the perma- 
ment horseshoe magnets were added as an afterthought. The addi- 
tion of permanent horseshoe magnets to such an instrament consti- 
tutes an important improvement; it is one of those covered by Mr. 
Bell’s second patent ; it does not change the nature of the operation, 
but it improves the instrument. 
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The black-walnut instrument A is 
alleged to be the next in order. It is 
the round, flat, rather thin instrument, 
about five inches in diameter and an 
inch and a quarter thick, with a brass 
bracket at the back carrying an elec- 
tro-magnet, and an oval shaped mouth 

“piece near the edge on the opposite 
sile. It is not worth while to take 
it apart; there are some illustrations of 
it in the book, which your Honor ean 
examine. The Court will see the long 
black line C, which is a diaphragm. The 


diaphragm is of wood, which of course 


—— is no more a magnetic material than 
bladder ; but fastened to the centre of that diaphragm is a piece of iron, 
J, to serve as an armature. This instrument is a receiver only, be- 
cause, as the electro-magnet has neutral cores, the vibration of an arma- 
ture in front of them will not generate magneto currents. When from 
a proper transmitter the undulatory articulating current reaches this 
electro-magnet of A, and passes through these coils, the magnetism 
of this core is altered in accordance with the variations of the current, 
and the diaphragm is correspondingly vibrated; and when the ear- 
piece is placed to the listener’s ear, he will hear a corresponding 
sound. ‘That, I say, is the theoretical operation of the instrument ; 
and in point of fact, with a good transmitter, this instrument makes 
a very respectable receiver; it is in fair working condition, and is 
good enough to be practically used for that purpose if there were 
no better instrument. It is an instrument, however, which requires 
a battery; you cannot use it in connection with a mere magneto 
transmitter; and the allegation for the defence is that it was used as 
a receiver with F, —the broken-tumbler instrument as a transmitter. 
Drawhaugh’s story is that it was not so good an instrument as J. 
The Court will see that its workmanship is quite neatand nice. It is 
alleged that this instrument — as I understand it — was made in the 


fall of 1874. 
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Next comes this pair of instruments D and E, small magneto 
instruments. 
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E, section. D, section. D, rear view. 
One half size. 


They are substantially,alike. I may say, exactly alike; the only 
difference is a slight change which was made in one of them in the 
interior cavity of the wooden ease, which obviously would be, and 
which Drawbaugh says he found to be, no:improvement and no in- 
jury: it was quite immaterial. E has a wooden bottom or cover 
you will see on the back; D has- none; evidently from the rabbet in 
the wood there was one and it has been lost; its loss exposes to view 
the rather peculiarly shaped “ curled magnet,” as it is called, in the 
“ase, in the form of a snail. The instrument E contains just such a 
magnet arranged in just the same way, but it is covered by the 
wooden bottom or cover. These are very highly organized instru- 
ments, and their workmanship shows that the man who made them 
wis a neat mechanic. 

I will enumerate some of the details of these two instruments. 
The Court will remember that the magnetic changes which are es- 
sential to the transmission of speech take place not far from 2,00 
times a second, that being somewhere about the period of duration 
of a vibration due to what are called the “overtones,” and upou which 
the quality of the sound, that is, the distinction between one word and 
another, depends. It is obvious that the instrument, in order to re- 
spond to these slight and rapid movements, must be able to change its 
magnetic condition with the utmost rapidity. It is found that a very 
short core with a coil, short but large in diameter, was for this 
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reason more effective than the long and large electro-magnets com- 
monly used up to that time in telegraph instruments. It was also 
found that a magnet applied to the rear end of the core, I mean a 
permanent steel magnet which thus kept the core constantly mag- 
netized, increased the excellence of the instrument, because under 
such conditions the core and the diaphragm are more sensitive and 
quick to respond to small and rapid changes. This instrument has 
a metal diaphragm which is much better than a bladder. Your 
Honor will recognize also the form of this mouthpiece. In the 
broken-tumbler instrament F, and in the instrument C, and in the 
cuspidor instrument I, and the tin-can instrument B, there was 
a great cavernous space between the exterior air and the place where 
the diaphragm is alleged to have been —a cavity. 

In these instruments, D and E, you see the small flaring mouth- 
piece with the rather small hole in its centre, which opens into a 
cavity of the full diameter of the diaphragm, extremely thin, — 
the sixteenth of an inch or thereabouts. I take off the cover to 
show the interior of this mouthpiece, and you see that it is exactly 
the same as that of the ordinary commercial instruments which I 
showed you this morning. This thin air space and central opening 
—we are not quite sure exactly why —are great improvements 


over the large cavernous space of such an instrument as C, for ex- 


ample; and since Mr. Bell invented it, this has been universally | 


used in all telephones everywhere. These niceties of detail, to wit, 
the short core and coil, the permanent magnet on its rear end, the 
metal diaphragm, peculiarly shaped mouthpiece and air space, are 
great improvements; they betoken an advanced state of the art; 
they are covered by Mr. Bell’s second patent. In practice, Mr. Bell 
found, after a while, that he could carry these forms to a great ex- 
cess with advantage, and the forms in commercial use exhibit these 
features in a very marked degree. Experience showed just how far 
he could carry these improvements and gain. These two instru- 
ments, D and E, contain all of them; they are refinements which 
come from a high state of the art ; and whoever first made the instru- 
ments with all these little refinements had got a good ways along in 
the art, — must have had a long and varied experience with many 
instruments, — in fact, so far along that the best modern receivers 


~_—- . 


THE DRAWBAUGH EXHIBITS. 65 


of to-day contain no feature which is not in these two instruments. 
[ ought to qualify that a little. These two instruments D and E 
are weak. It is essential that the core of soft iron should ' > highly 
magnetized, as nearly saturated as possible, with as much © .guetism 
us you can get into it. 

Now, if you attach a very large steel magnet to a very small core, 
there is magnetism enough in the large mass to flow into the small, 
soft iron core, and, so to speak, fill it; but if you apply a large core 
of neutral soft iron to a very small steel magnet, the magnetism will, 
to use an expression picturesque rather than scientific, be so diluted 
in the attempt to fill the large core, or, rather, so insufficient in 
amount to fill and saturate it, that the contrivance will be weakly 
magnetized. This core that I speak of is inside the coil. It is a 
small piece of suft iron, perhaps a quarter of an inch in diameter and 
an inch long. Now the defect I have spoken of, that is, the small- 
ness of the permanent magnet, which you will see is not more than 
one sixth as large as that of the commercial telephone, makes these 
instruments weak ; but it would not prevent their talking well enough 
to be heard on a short line. The defect is one in proportion but not 
in principle. 

These are all the instruments which they allege were made before 
the date of the Bell patent (March 7, 1876). They are described at 
length in the brief, pp. 136-144. 

The defendants’ allegation is that L and M were made after the 
Bell patent; then G and O, then H, then J, N, Q, P. K. L and M 
ure magneto instruments to-day ; they do not differ in principle from 
D and E; I should say that they were a step backward from D and E. 
They have the metal diaphragm and the thin air space and a mouth- 
piece as in D and €E, but they use two cores, that is, a horseshoe 
miugnet instead of a single core, which experience has shown to be 
not quite so good; they have larger electro-magnets, which experi- 
ence has shown to be not quite so good, and the permanent magnets 
which are to magnetize these much larger cores are very little larger, 
though somewhat, thanin D and E. That is what the instruments are 
to-day ; when they came into this condition is another question. 
The defendants’ story is that L and M originally were in a different 
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condition ; that when first made these two magnets of L and M inside 
were farther apart, and between them was placed a microphone, just 
such «a microphone as is now in G, so they say. Their drawing “L 
reproduced ” shows the condition in which they say these instruments 


L and M were first made. 
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This microphone arrangement consists of a small wooden tube 
perhaps a quarter of an inch in diameter. In it are placed two or 
three carbon balls; in fact, they are flattened down a little like a 
lentil. One of them, nearest the diaphragm, is connected with it in 
such away that the diaphragm as it vibrates presses more or less on 
that ; the rear one rests against the body of the frame which carries 
the edges of the diaphragm. Thus, when the diaphragm vibrates, it 
presses these carbon balls more or less together in the way I have 
described to you about the microphone this morning; and a battery 
current flowing throngh them experiences the varying resistance 
and is thrown into electric undulations similar in form to the sound 
waves; that is to say, such is the theoretical operation of the con- 
trivances. 

I said that the rear carbon ball farthest from the diaphragm was 
supported on the frame of the instrument, but between the frame 
and that rear block is placed a spring, either of metal or rubber, and 
an adjusting screw; the object of the adjusting screw is to secure 
exactly the right initial or normal pressure, a thing quite indispen- 
sable to make such an apparatus work at all, while the effect of the 
spring is to enable variations of pressure to be produced with less 
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liability to break the contact and interrupt the current, —a disaster 
which, as I have described this morning, is for the time being fatal to 
the transmission of speech. 

Of all materials which have ever been used fur microphone con- 
tacts, it is found that hard gas carbon, smoothed, and either alone 


or in contact with platinum, one or both of the surfaces being 
rounded, is the best as material and as form; and it is found that 
x spring backing and an adjusting screw are practically necessary to 
reach guod results in nearly all microphone instruments of this type. 


a ' ‘ . : * ee et ti 7 " a a dion: Poa, a? Dil ible. " ns a 


68 ARGUMENT OF MR. STORROW. 


These features are found in G, and are alleged to have been found 
in L when it contained the microphone. Gand Q and L and M, 
therefore, were very highly organized instruments, with many of the 
best modern refinements. They lack, however, one feature, which 
is very important, and which [ have already spoken of, and that is, a 
weight attached to the back electrode. Still, @ is an instrument 
which can be practically used in really skilful hands. The Court 
sees that it isa very neatly made instrument; there is in it not only 
good workmanship, but its shape and arrangement indicate a nice, 
and I may say a very fastidious workman; it is rather graceful, and 
considerable pains have been taken to give it an ornamental shape. 

The next instrument in the defendants’ chronological schedule is 
this tall large instrument with a sloping front and a bell on top, H. 
It is a microphone, but of a very highly organized character. It has 
a wooden tube with some carbon balls inside of it as G@ had, but 
the outer carbon, D*, instead of being arranged with a small screw 
and rubber block to press it up, is carried on a long and deli- 
cate brass spring, which itself is carried on a long lever held at one 
end on an ear-piece which projects out from the iron ring, and fur- 
nished on the other with an adjusting screw. That arrangement 
enables a very nice adjustment to be secured and great delicacy of 
contact obtained. 

The diaphragm is carried on this cast-iron ring, which itself is 
screwed to the cover of the box, which the Court sees when I shut 
the box; and a section in the drawing shows it also. The cover of 
the box has a mouthpiece terminating in a small central opening 
which leads into the large and thin air space like that already de- 
scribed in other instruments. On the inside of the cover also is this 
long finger-shaped spring of steel screwed to the cover of the box, 
with the free end of it pressing against the diaphragm near the cen- 
tre. Its function is said to be to “dampen” the diaphragm. It is 
desirable to have this done, though not very important. Inside of 
the box in this little tin can is what is called an induction eoil. It is 
not necessary for me to describe that, but it is a contrivance which, 
while it does not change the nature of the operation performed by a 
microphone transmitter, greatly increases its range and power when 
it is desired to use it over a line of any considerable length. 
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I open and place alongside of it the Blake transmitter, which I 
described this morning. Every feature which your Honor can see in 
the Blake transmitter is found in Drawbaugh’s instrument H.. Even 
the details of the structure — the way the things are mounted — are 
the same in both. The diaphragm of each is carried in a cast-iron 
ring, secured to the swinging door of the box; the mouthpiece is 
formed in that wooden door; there is a spring firmly pressing 
against the diaphragm; the back electrode, or anvil electrode as we 
sometimes call it,— this rounded piece of carbon,— is carried in a 
little brass cup piece which itself is fastened at the end of a delicate 
spring, the other end of which is attached to the long swinging lever 
fastened by a spring, hinged at one end and provided with an adjust- 
ing screw at the other. The induction coil is arrange’ inside the 
body of the box. The resemblance, as your Honor now sees it, is 
perfect. 

They are different in size and there are some little differences in 
the details, but if a good workman had seen one without taking it 
to pieces, but merely looking at it for a few minutes, he could and 
naturally would be able to go home and make the other. But there 
are two things which are in the Blake transmitter and are not in 
Drawbaugh’s instrument H, and they are the most valuable things 
in the instrument. When I described the Blake transmitter this 
morning (p. 27, supra), I pointed out that the variations of pressure 
which caused the variations of current were due to the fact that the 
quick-moving diaphragm pressed against the weight of this back 
electrode, or anvil electrode ¢ as we sometimes call it, and that owing 
to the inertia due to the weight of the latter, its indisposition to get 
out of the way quite as quick as the diaphragm pushes it, pressure 
is developed at the point of contact; and it is that very pressure 
which makes the instrument a transmitter. To make it work well 
that way, it is essential that the anvil electrode should have a certain 
weight. The pressure ofa spring will not take the place of a 
weight ; and the excellence of the Blake transmitter is very largely 
due to the presence of that weight. The thing can be made to talk 
without it, but not with any degree of satisfaction; if the weight is 


not there, the slightest change in the volume of the voice makes the 
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thing break, and it ceases to talk intelligibly. In the Blake trans- 
mitter yousee thatthe delicate spring which carries the back electrode 
is one which ends in a brass cup about half an inch in divmeter, carry- 
ing on its face towards the diaphragm the black piece, which is pol- 
ished gas carbon; it is weighted; it has lead or something inside of 
it and weighs about seventy-five grains. In Drawbaugh’s instru- 
ment H, the back carbon ¢ is also carried in a brass cup d?, carried on 
the end of a similar long and rather delicate spring D?, but the weight 
is left out. All| that one can see in looking at that part of the Blake, 
even to the manner and material for holding the carbon, is in Draw- 
baugh’s instrument, but the weight, which is the soul of the whole, is 
left out. You cannot see that; you seethe outside of the brass cup, 
and you do not know, unless you have studied the instrument and 
really understand such things, that it is weighted. 

Again, look at the spring finger which presses against the dia- 
phragm. That is in both instruments. In making the Blake trans- 
mitter, Mr. Blake discovered that it was a great advantage to have 
the diaphragm free and untrammelled at its edges. In the earlier 
instruments of other constructors, the diaphragm was screwed hard 
to the frame. Mr. Blake found that it was better to rest it simply 
in a recess and hold it in place by a spring finger. I do not think 
your Honor noticed that when I showed you the Blake transmitter. 
You saw the cast iron frame, you saw the diaphragm supported by 
it, and you saw the spring finger, but you did not see that the dia- 
phragm was loose and supported only by the spring finger, nor un- 
derstand that that arrangement is the real reason for having the 
spring finger there and its chief advantage. Now what your Honor 
noticed this morning in the Blake transmitter in that respect is 
exactly what you find in Drawbaugh’s instrument H, and what is in 
the Blake, but passed unnoticed, is not in Drawbaugh’s H. He has 
got the diaphragm supported iu the cast-iron ring; and he has this 
long steel spring finger pressing against it; but he has his diaphragm 
rigidly attached to the cast iron by this brass wire and these screvs. 
He has got the finger there, but it is not doing the chief work for 
which Mr. Blake invented it. 

If Drawbaugh saw a Blare transmitter, and went home and tried 
to copy it, he would have put jnto it exactly what he has got in H, 
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and he would have left out exactly what he has left out of H. He 
has put in what he could see, and he has left out that which was cov- 
ered up. In our testimony, Professor Cross described the Blake 
transmitter. Mr. Benjamin, the defendants’ expert, points out 
(defts, ii, 1262, at the bottom of page, and at the top of page 
1263) that Mr. Cross’s description of the Blake transmitter is cor- 
rect, and says, “ Zake the word ‘weighted’ out of that quotation, 
and it correctly describes the carbon-holding arrangement in Draw- 
baugh’s instrument H”; and then he points out that Drawbaugh’s 
instrument H and the Blake transmitter are identical even to the 
form and details of structure. Can anything be more significant 
than this? 

The defendants allege that this instrument H was completed in 
+) hugust or September, 1876, and that L and Mand G and O were 
made a few months before it. 

These microphones L, M, G, O, H, and the alleged subsequent 
instruments, are considered in the brief, pp. 182-190. 

So that their allegation is that, during the summer of 1876, at the 
time of the Centennial Exhibition, Drawbaugh had these instruments. 
He says that he has made since then three instruments, with some 
modifications which are not material for me to examine, because 
they introduce no new principle, merely some variations of detail. 
I refer to J, which consists merely of two such contrivances as H, 
still without the weight, mounted on one diaphragm; N, which is 
virtually a cross between L and D; P, which is merely two instru- 
ments nailed to one back board ; and K, substantially copied from Edi- 
son, but never finished, because Drawhangh could not make it work. 

As I read Drawhaugh’s testimony, he does not claim that any in- 
strument which he made after H (whenever that was) was even quite 
as good, or certainly not materially better, than this Blake transmitter 
H. He reached the high-water mark in the summer or early fall of 
1876, if his story be true. If his story be true, he had in this in- 
strument then existing substantially all that the world nuw has, ezx- 
cept that weight back of the carhon contact and the free diaphraym; 
all the improvements the four years of invention since then have put 
into the commercial instrument he had got in that summer, and that 
was the summer when Mr. Bell became famous by his exhibition of 
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thing break, and it ceases to talk intelligibly. In the Blake trans- 
mitter you see that the delicate spring which carries the back electrode 
is one which ends in a brass cup about half an inch in dismeter, carry- 
ing on its face towards the diaphragm the black piece, which is pol- 
ished gas carbon; it is weighted; it has lead or something inside of 
it and weighs about seventy-five grains. In Drawbangh’s instru- 
ment H, the back carbon ¢ is also carried in a brass cup @?, carried on 
the end of a similar long and rather delicate spring D®, but the weight 
is left out. All| that one can see in looking at that part of the Blake, 
even to the manner and material for holding the carbon, is in Draw- 
baugh’s instrument, but the weight, which is the soul of the whole, is 
left out. You cannot see that; you seethe outside of the brass cup, 
and you do not know, unless you have studied the instrument and 
really understand such things, that it is weighted. 

Again, look at the spring finger which presses against the dia- 
phragm. That is in both instruments. In making the Blake trans- 
mitter, Mr. Blake discovered that it was a great advantage to have 
the diaphragm free and untrammelled at its edges. In the earlier 
instruments of other constructors, the diaphragm was screwed hard 
to the frame. Mr. Blake found that it was better to rest it simply 
in a recess and hold it in place by a spring finger. I do not think 
your Honor noticed that when I showed you the Blake transmitter. 
You saw the cast iron frame, you saw the diaphragm supported by 
it, and you saw the spring finger, but you did not see that the dia- 
phragm was loose und supported only by the spring finger, nor un- 
derstand that that arrangement is the real reason for having the 
spring finger there and its chief advantage. Now what your Honor 
noticed this morning in the Blake transmitter in that respect is 
exactly what you find in Drawbaugh’s instrument H, and what is in 
the Blake, but passed unnoticed, is not in Drawbaugh’s H. He has 
got the diaphragm supported in the cast-iron ring; and he has this 
long steel spring finger pressing against it; but he has his diaphragm 
rigidly attached to the cast iron by this brass wire and these screws. 
He has got the finger there, but it is not doing the chief work for 
which Mr. Blake invented it. 

If Drawbaugh saw a Blare transmitter, and went home and tried 
to copy it, he would have put jnto it exactly what he has got in H, 
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and he would have left out exactly what he has left out of H. He 
has put in what he could see, and he has left out that which was cov- 
ered up. In our testimony, Professor Cross described the Blake 
transmitter. Mr. Benjamin, the defendants’ expert, points out 
(defts, ii, 1262, at the bottom of page, and at the top of page 
1263) that Mr. Cross’s description of the Blake transmitter is cor- 
rect, and says, “ Zake the word ‘weighted’ out of that quotation, 
and it correctly describes the carbon-holding arrangement in Draw- 
baugh’s instrument H”; and then he points out that Drawbaugh’s 
instrument H and the Blake transmitter are identical even to the 
form and details of structure. Can anything be more significant 
than this? 

The defendants allege that this instrument H was completed in 
.August or September, 1876, and that L and Mand G and O were 
made a few months before it. 

These microphones L, M, G, O, H, and the alleged subsequent 
instruments, are considered in the brief, pp. 182-190. 

So that their allegation is that, during the summer of 1876, at the 
time of the Centennial Exhibition, Drawbaugh had these instruments. 
He says that he has made since then three instruments, with some 
modifications which are not material for me to examine, because 
they introduce no new principle, merely some variations of detail. 
I refer to J, which consists merely of two such contrivances as H, 
still without the weight, mounted on one diaphragm; N, which is 
virtually a cross between L and D; P, which is merely two instru- 
ments nailed to one back board ; and K, substantially copied from Edi- 
son, but never finished, because Drawhaugh could not make it work. 

As I read Drawhaugh’s testimony, he does not claim that any in- 
strument which he made after H (whenever that was) was even quite 
as good, or certainly not materially better, than this Blake transmitter 
H. He reached the high-water mark in the summer or early fall of 
1876, if his story ve true. If his story be true, he had in this in- 
strument then existing substantially all that the world now has, ex- 
cept that weight back of the carbon contact and the free diaphraym; 
all the improvements the four years of invention since then have put 
into the commercial instrument he had got in that summer, and that 
was the summer when Mr. Bell became famous by his exhibition of 
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the telephone at the Centennial. He had got in that summer 
(although not before Mr. Bell's patent) everything that the commu- 
nity has since commercially used. 

The Court. Before his first patent ? 

Mr. Srorrow. Before his second patent, not before his first. 

Now I want to make some observations on these instruments. If 
these instruments could speak and tell us their date, if their dates 
were burned into them by nature so that they could not be falsified, 
how this case would be simplified ! 

To prove the dates of these instruments, the defendants depend 
upon recollections and nothing else; the dates rest upon men who 
say that they recollect that at a certain time they saw these instru- 
ments or listened at some of these instruments. There is not a 
piece of paper which connects Drawbaugh’s name with the telephone 
before 1878 ; and by and by your Honor will read those papers of 1878. 
Everything on the part of the defendants depends upon recollection. 
I do not mean to say that there is not some attempt to create an ap- 
pearance of something better. A man says that he recollects that he 
saw a particular instrument while he lived in a particular house, or 
when he raised potatoes in a particular field, or when he made cider. 
He has got the deed to show when he bought the farm where he 
raised the potatoes. 

But these are mere efforts of memory, —memory in some form 
or other is the link and chain on which they have to rest their claims. 

But these machines, although they cannot tell us theit date, do 
tell us something else which will helpus. Look at these two instru- 
ments Land M; look at that microphone G. This man was a very 
nice, skilful mechanic. No man can doubt it. He not only was a 
good workman, but a fastidious workman. That instrument G was 
not made for sale; it was not offered for sale; but was made for his 
own private gratification. It is not only a well-made instrament, 
but tastefully made and fastidiously made. 

Look at this, the broken glass tumbler F. Some of the defend- 
ants’ witnesses say that the instrument was made of a broken tum- 
bler, and some that the tumbler was broken soon afterwards. It is 


impossible, to believe that a man who could make that instrument, 
the finished\one G, would be contented with such an instrument as 
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that, the broken glass tumbler F, as the representative of his speaking 
telephone, without making something better, when he got any 
results. It is at most but one or two days’ labor to make this more 
perfect instrument. 

And now, in the first place, they say that throughout this whole 
time, from 1864 or 1865 down to the time when this controversy 
began, he believed (that is the allegation) and told his neighbors ~— 
his neighbors come and say so—that the speaking telephone was 
the greatest invention he had ever made, that there was a fortune 
in it. Undoubtedly neither he nor anybody recognized all the value 
of it as it has since come out. But they say that de recognized it 
and told others that de recognized it, and his neighbors, called by 
him, say that they thought if he could complete it, that there would 
be a fortune in it, and that it would be the greatest invention of the 
time, and would supersede the telegraph and everything of that kind. 
The quotations from their record to this effect are collected in our 
brief, pp. 79-8 6. 

I hold it to be perfectly certain that a workman with the skill that 
could produce that one (G), would not have kept this pair, —the 
broken tumbler F and the tin can B, — as the only pair for a week, if 
he ever got results which he fancied would entitle him to call ut a speak- 
ing telephone. 

Now, the story is that these instruments talked so well in 1867, 
1868 and 1869 or thereabouts, that they transmitted whole sentences 
and newspaper advertisements. 

Well, if that be true, they might be kept as precious relics of the 
past; but they would at once have been banished from the scene of 
action by better structures; yet the defendants have brought wit- 
nesses who swear to the actual use of that pair of instruments — the 
broken tumbler and tin can —for nearly nine years, until after the 
date of the Bell patent ; that is, they have got witnesses in their rec- 
ord who swear that these were used in 1874, 1875 and 1876. That 
is a pretty hard thing to believe of any one, still more of sucha 
workman, — a professed maker of electrical apparatus. 

Well, we go back a little further in the deposition of Mr. Draw- 


baugh, and see what he has got to say about it. Ilis story is that 
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this pair of instruments, C and |, or the originals of which these are 
the remains, were made after F and B, and were much better than F 
and B, gave better results, better speech, every way better. . Brief, 
pp. 150, 152 et seq. 

Can you account for it, that after he got that pair (C, 1), which 
gave much better results than these, that he should have gone on using 


these (F and, the tumbler and tin can) to gratify the curiosity of 


strangers — mere farmers and farm laborers and loafers, who came 
in there from habit or curiosity — when he had better? 

Not only that, but these instruments C and I they allege were 
instruments which from their construction required no battery, 
required no troublesome adjustment; arranged once, they never 
required change; but these, F and B, if made as alleged required 
the most difficult and careful readjustment almost from moment to 
moment, from word to word, if they could talk at all. 

Now, is it not incomprehensible (with that allegation in their rec- 
ord about the relative merits of these instruments, which is their story) 
that he should have gone on using these, F and B, for years and years 
and years, showing them to chance outsiders, and that he never showed 
those more perfect ones once. I won’t say that he never showed them 
once; there are two witnesses, possibly three, in this record, out of 
three hundred and sixty-six witnesses, who say that they saw those 
improved instruments C and |. There are only two who pretend to 
have used them down to 1876, —two witnesses, possibly three, — 
and yet they swear to continued use of F and B all that time. 

That is not all. Suppose that he had in the tumbler F a variable- 
resistance battery transmitter. He then makes C and I and D and 
E, two sets of apparatus, in each of which the transmitter is a 
magneto transmitter. It is thinkable that he might still wish to 
experiment with a battery transmitter. Their story is, that F was 
made in 1867; some of their own witnesses swear that it was in 
daily use in 1876, and in every yexur between. Even if he wanted to 
experiment with a battery transmitter, it is not within the limits of 
possibility that so good a workman would have continued to use F as 
his sole battery transmitter foruine years. Yet the story is, and the 


defendants’ depositions (if you believe them) are, that he had no 
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other for nine years, and then suddenly jumped to the refined 
iustrument G. 

Nor is this all. If vou can conceive that he should continue to 
use the tumbler F, still that requires a receiver to be connected with 
it. They say that the tin can B witha bladder was made to go with 
it in 1867. In 1869 and 1870, he made, so they say, the mag- 
neto instruments © and |, each with metal diaphragms. Each 
of them was a receiver; each was a receiver better than B, 
he says. He says that | was the best receiver he made until he 
made D and €, alleged to have been in 1875. He says that 
he used C as a receiver connected with F as a transmitter, and 
that he used | as a receiver connected with F as a _ transmitter, 
and that each of these gave better— far better — results than the 
tin can B did when used with the same transmitter F. Now 
if he were experimenting with F, or if he were exhibiting to idle 
Visitors what could be done, and wanted to use F, he would certainly 
use his best receiver. Yet their own witnesses swear that he used 
the tin can B in 1876, after the date of the Bell patent, and not a 
single witness for the defence (except the claimant Drawbaugh) pre- 
tends even to have witnessed any use of | with F. 

But the proof does not stop here. Drawbaugh swears in his dep- 
Osition that, in point of fact, after he got the alleged later and 
better ones, C and land A and D and €, he did not use the tin- 
can and bladder instrument B. He says that not long after he 
made C,—a year or two perhaps, —that one, B, the tin can, went 
to the garret, and the mice ate off the membrane,—the diaphragm, 
—and he never put on another. The shop was an old clover mill, 
and was overrun with mice; and that is what became of the mem- 
brane. (Brief, p. 154.) 

Iam going a little further into this matter. Here are instruments 
A, D and E, a great deal nicer than F or B or C or}. Not perfect 
instruments, but good enough for commercial and practical uses. Is 
it thinkable that when he used a telephone merely to gratify the 
curiosity of farmers, or when exhibiting one under cireumstances 
that required him to produce his best, as, for example, when he had 
aman there whom he says he wished to induce to invest money in this 
invention, that he would not have produced his best instrument? Is 
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it conceivable that having much better instruments, he should still 
use these, tumbler F and tin can B, or either, when it was de- 
sirable to make the best impression, and show the best that his in- 
strument could do? Not only is it not conceivable, but it disproves 
itself. 

Indeed, he swears that when he made his next pair, after F and B, 
or not a long time after that, F also, as well as B, went to the 
garret, and was destroyed by the mice. (Brief, pp. 154-5.) 

Now when we find that at a certain period his own witnesses say 
that he was using the tumb!er and tin can for examples, we Anow that 
there was then no better one in existence; we know that this par- 
ticular receiver, the tin can B, used at any particular time, displaces 
these better ones, disproves their existence at that time, puts them 
out of the field as certainly as one body displaces another in space. 

These considerations, and the evidence bearing upon them, are set 
forth in the brief, pp. 151-158. 

It istrue of and B, and also of C and |, not only that they are 
plainly mere experimental instruments, but their extreme rudeness is 
such as to show that they never yielded results enough to warrant a 
couple of days’ work in making better ones. The story is that they 
were all he had for seven or eight years. It is certain that at any 
time when he was using them, he had not got results enough to 
warrant bim in spending a day in making better ones. This is the 
more certain because he was a very neat and fastidious workman, 
as witness the instruments confessedly made after the Bell patent. 
Seven or eight years of continued use of those rude contrivances 
would have been impossivle. Results which would have tempted him 
to much experiment if he was really an inventor, would have made 
him at once construct better instruments. (See brief, pp. 147-150). 

The answer says that “during the years 1870, 1871, 1872, 1873, 
1874,” and prior and subsequent thereto, — particularly and specifi- 
cally mentioning those years, and none others, — he had instruments 
which successfully and practically transmitted speech, and that they 


“are still in existence and capable of successful practical use” (p. 


42, supra). 
There they are, — F,B,C, 1,A,—all which are alleged to have been 
made during these years. With the exception of the receiver A, which 
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is only half an apparatus, and incapable of use by itself, they are 
wrecks, incapable of transmitting a sound, all the operative parts 
gone. No sound can now be transmitted by means of instruments 
alleged to have been made during the years named. 

Here is an answer under oath, made when they had had these 
exhibits six months,—the record so shows (defts, i, 558; ii, 1073 
—4). There is init no more persuasive nor important allegation 
than this, that instruments which existed before our invention and 
in the years named are still in condition to speak for themselves. 
That is all that lifts this above the level of a scrap-heap defence. 
The assertion is false. They knew it to be so when they swure to it. 

Let me be perfectly accurate about this. Two instruments, D and 
E, are in working order or nearly so; but they are alleged to have 
been made in 1875, and though doubtless these are provable under the 
pleadings, yet the specific allegation about the years specifically 
mentioned is false. 

May it please your Honor, it ia not only that, the answer insists 
upon that group of instruments as made before the close of 1874, 
but that date is itself plainly material. If we are right in our views 
of the facts and the law relating to Mr. Bell’s invention, the date 
which the law gives him is in the fall of 1874. These gentlemen 
knew that when they filed their answer. With our moving papers 
we filed Mr. Bell’s affidavit which stated the facts, and in their 
answer they not only say that Drawbaugh had made this invention 
in a successful practical instrument before Mr. Bell’s patent, but in 
terms Lefore his invention. If the allegations about the years spe- 
cifically named are true, Drawbuagh was before the date we alleged 
for Mr. Bell, but not otherwise. That allegation was not a mere 
accident. It was the most material allegation in the case. How could 
they swear to that allegation when they had the instruments which 
they now produce’? I cannot understand it. 

We have in the record three hundred and sixty-six witnesses for 
the defence; all to prove that Drawbaugh made a talking telephone 
before Mr. Bell. If they do not come up to that, that the thing 
talked, and practically talked, they amount to nothing, except so 
far as they tend to prove that they go for nothing. 
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Now, if those witnesses prove anything, they prove this, that the 
first crude apparatus, the tumbler and tin can F and B, and every 
other set alleged to have been made before the close of 1874, were 
perfectly good, successful and practical telephones. Between four 
fifths and nine tenths of their witnesses are as to that group of in- 
struments alleged to have been made before the close of 1874. That 
is notall. Half their witnesses are as to that first couple F and B, 
the tumbler and tin can. That is not all. Fully two thirds of their 
witnesses, if they prove anything, prove that an apparatus made up 
of that tumbler as a transmitter, and either the tin can or the flat in- 
strument A — the farthest one — as a receiver, were perfectly good, 
successful, practical talking telephones. If you are going to believe 
their record, nine tenths of it, or three quarters of it at least, (not 
three quarters of four witnesses, but three quarters of three hundred 
and sixty-six), prove that these instruments, F, B,C. 1A, all that are 
alleged to have been made before the close of 1874, make perfectly 
good talking sets. The pair of little magnetos, D and E, those with 
the curled magnets, will talk ; they are good enough to break any pat- 
ent, if early enough. Well, may it please your Honor, they have got 
eight men out of three hundred and sixty-six witnesses to swear 
that they listened at D or E before the date of the Bell patent. 
Only eight, and Mr. Drawbaugh i not one of them. When you 
come to see those eight, you will know that they had better have 
left out half of them, who are bad enough to spoil any case. So 
plainly the defendants’ proofs go to the same instruments as the spe- 
cific allegations of the answer. Are they equally false? 

Would your Honor like to know whether those instruments ever 
did or could talk? Would your Honor like to have been there when 
they were in working condition, if they ever were, and tried them? 
Would that help you in trying whether you should believe half or 
three quarters of this raft of witnesses? These instruments were 
produced. They have had man after man, farmer after farmer, with 
all the intelligence that belongs to the Dutch farmers of the interior 
of Pennsylvania, to come and swear to your Honor how well they 
talked ; and when they got through with that, they finally thought it 
would be a good plan to find out whether they actually ever could 
talk or not; so they had Drawbaugh, their man, make what they 
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called reproductions. The working parts, the most important of 
them, are all gone. Not a witness to all these instruments can tell 
what the insides were. They have the intelligence which belongs 
to their class, — they can tell a bootjack, perhaps a corkscrew. As 
to telling the mode of operation, or even the structure of those 
instruments, they do not know it. AI] they can say is that they 
went there at such a time and they listened and they heard speech. 
If those instruments are to be reproduced, Drawbaugh, the claimant, 
the party interested, has got to do it out of his own head, — nobody 
else, — restrained or assisted, as the case may be, by what remains 
of them. 

I am going to read a passage to your Honor from the opinion of 
Judge Sprague, in the Howe sewing-machine case. That was a case 
like this. Witness after witness came and said they saw the machine. 
The remains of it were produced — brought into court. The wit- 
nesses said the machine sewed capitally — better than Howe’s ma- 
chine sewed. They always say that in these cases. Al] the witnesses 
remembered that it was better than anything now in existence. They 
produced the remains, and the man made what he called a reproduc- 
tion and brought it into court, and it sewed, — they took a piece of 
cloth and made a seam, — carried the thread through, back and forth, 
not very well, but it sewed. They said, that is proof that the old 
machine was a sewing machine. I will read now from p. 146 of our 
brief : — 

“We come then to another part of the evidence, — these old 
remains, These are very important, undoubtedly; for, when a new 
invention is sought to be intercepted by a former one, the produc- 
tion of a former machine is, I will not say essential, but of a very 
great importance, showing that it does not rest merely in the recol- 
lection of witnesses that there was such a thing. These are the 
remains of a machine claimed to be invented by Mr. Hunt as a 
sewing machine, which was in the hands of Adoniram Hunt, and 
transferred to Arrowsmith, kept by him, and found by him, as he 
states, in 1851, in the rubbish of his workshop. They exhibit some 
of the in-trumentalities, but certainly to the eves of those who are not 
experts, but few of the means, of forming a sewing machine; and to 
the eyes of the experts they present the sime deficiency. One, at 
least, of the defendants’ expe:ts, when he was called upon on a 
former occasion, looked at them, and then te-tified that there was 
nothing there from which a sewing machine could be constructed. 
He says now that he has changed his mind, upon a more careful ex- 
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amination. At first view, then, they would present no satisfactory 
evidence of having been a sewing machine. 

“The reasoning of Cuvier, by which, from seeing a few bones, 
he could reconstruct the whole animal, proceeded upon the assump- 
tion that the animal was a perfect work made by a Creator perfect 
in His operations; and if the animal were a perfect work, then he 
could see from its remains what must have been necessary to make 
that perfect work. But that would be assuming the point in 
controversy here. 

“The experts say that several parts of the old machine are the 
same as those parts in the new. Undoubtedly, as far as those parts 
go, they are the same as in the new machine. ¢But how is it with 
those parts that are nof in the old machine? These experts cannot 
say, rernsoning by analogy, except upon the assumption that it was 
a perfect sewing machine.” (Howe v. Underwood, 1 Fisher, 175.) 


We have got in this case what the defendants allege to be the 
reproduction of what they say these were. The story which these 
tell, in the language of Judge Sprague in another part of this case, 
is, all that they necessarily prove is, that they are “ imperfect 
remains of an imperfect machine.” To prove that they are remains 
of a perfect machine is going something beyond what the remains 


themselves can prove. These defendants, or Drawbaugh, are to make 


what he calls a reproduction. He has had ten or fifteen years of 
experience since the time when he says he made the originals. I 
am going to show your Honor by and by that the so-called repro- 
ductions are far better than the alleged originals which the witnesses 
testified about ever could have been; by which I mean that they 
have in them, not only parts which are not now in the originals, and 
which may or may not have been there, which may have been of one 
character or another; but that the alleged reproductions contain 
parts and instrumentalities, in their most important features, for 
the transmission of speech, which parts not only are not found in 
the remains, but are inconsistent with the parts that are in the 
rem:uins. But before I do that, let us see what use we are to make 
of the so-called reproductions. The defendants made them, and 
having made them, they called their patent solicitors and expert, 
Mr. Benjamin, to try them; and they put him upon the stand and 
had him testify that they were good, practical, operative, full-sized 
speaking telephones. Strong languige. When we came to cross- 
examine him, we simply asked him to do it again. We said to the 
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defendants, “ Take your own time, your own place, your own condi- 
tions, ‘your own operators. Let one of your men talk into the trans- 
mitter, and let the other listen. Do it yourown way. We do not 
want to be open to a suspicion of doing it with a half-heart. Do it 
yourselves. But we will have a reporter to write down what is said 
by one of your men in the transmitter, and another reporter to 
report what your man at the receiver says he heard.” We did that. 

We spent three days at it. We printed those reports and put 
them in evidence in parallel columns. That is a trial by the Court: 
more than by the Court. It is a trial by the defendants, in the 
presence of the Court. More than that, it is a trial by the defend- 
ants of better instruments, as I shall show you, than they ever 
had. Now what is the result? I shall show you that they were 
under better conditions, were tried by better men,than ever they 
had the advantage of at Drawbaugh’s shop. This was no longer a 
speech by one unskilled farmer to another unskilled farmer; but it 
Was an attempt to use his apparatus by skilled experts. Now what 
is the result? 

Let me, before I begin to state what was done, —that you may see 
that I am not exaggerating, — let me read just what they say they 
got out of the instruments in bygone years. I will take the quota- 
tion at page 160 of the brief. This is a question they put to Draw- 
baugh: they asked him what he got out of the first set, the 
tumbler and tin can. Every succeeding set was better than the for- 
mer, be said. Not only that, but every succeeding receiver coupled 
with the tumbler F made a better couple than the tumbler and 
tinean B. The first was the tumbler and tin can, Fand B. Now 
they ask what these were (defts, ii, 810):— 


*Q. 178. During that time, and before you made instrument C” 
‘which is alleged to have been about 1868 or 1869) “what results had 
you been able to get with the instruments B and F:” [8B is the tin 
can and F is the tumbler. | 

"A. Sufficiently good to be heard distinctly; there were even 
words that were whispered; you couldn’t just hear the words 
exactly, but you could hear the whisper:ng; I did that often; 
spoken words you could hear—the whole sentences —I mean 
words spoken out loud and net whispering merely. 1 would have 
persons in the cellar reading printed matter, —some advertisement 
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r something, — and I conld hear the words that were read; and at 
other times I would go down into the cellar and read something, 
and, coming up, they would repeat the words to me that I had 
read.” 


That business was carried on in the machine shop with an unskilled 
farmer at one end; and, with these instruments, that couple, before 
1870, they say that they got whole sentences and newspaper para- 
graphs. If you can do that, that isa speaking instrament. There 
is no doubt at all about that. Not that once in a while only they 
got it, and most of the time did not; but they got it constantly 
right along. Such an apparatus would be good enough for use. 
There is no dispute that it was good enough to use, good enough 
to anticipate, if this be true. 

Drawbaugh bimself testifies that at that time he thought his instru- 
ments, the tumbler and tin can, had reached such a point that they 
were good enough to patent (defts, ii, 926-7, 1096). There is no 
doubt about that, if they can do what he says of them. Now, can 
they ? 

We met in New York ina building in Fourteenth Street. By and 
by I am going to describe the instruments more particularly. We met 
there to try the alleged reproductions. Here is the alleged repro- 
duction [indicating the instrument}. There is a picture of that “ re- 
production ” of F on one of the cards, there isa picture of the “ repro- 
duced B.” We met at rooms on Fourteenth Street, which the 
defendants had provided. 

Perhaps I may as well here explain how “ F reproduced,” which 
your Honor has in your hands, operates. 

The current from a hattery comes down one of the 
side rods F, then half way across the bottom of the 
stirrup to d’, then through the metal rivet d’ to a 
metal plate 7 which lines the bottom of the wooden 
=e 86cup D inside. This cup is filled with a powder G, 
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which will conduct electricity, though not very well. 


On top of this powder resis a metal plate E; this by 
the stiff metal strut ¢ is fastened to the metal diaphragm C. To this dia- 
phragm is soldered the siik-covered wire H, which leads to the receiver 
and through it to the battery. The current, therefore, flows from the 
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battery down the rod F, the rivet d’, the lower inside plate d, the 
powder G, the upper plate E, the metal strut e, the diaphragm C, and 
the wire H, through the receiver and back to the other pole of the 
battery. Ifthe cup D were of metal, this would not work, because 
the electricity would flow through it; it is of wood, which will not 
conduct electricity ; su the current, to get from the lower metal plate 
dto the upper metal plate E, must flow through the powder with 
which the cup is filled. 

Mr. Dickerson. Inside of the wooden box. The wooden box 
is put in to be a non-conductor. In the bottom of that wooden box 
inside is a rivet, riveted through the wood, a metallic rivet, so that 
the current can get through the wood and pass into the lower plate, 
then through the powder and out by the top plate that lies on the 
top of the box. 

The electricity, your Honor, goes down that wire F, goes up 
through that rivet d’, and strikes the bottom plated. Now, in order 
to get out, it must flow through the powder G that lies in the cup. 
Then you see it runs up this wire here e and goes off on to the line H. 
That powder in here, if it is pressed more or less, varies the intensity 
of current. 

Mr. Hiri. Varies the resistance, you mean. 

Mr. Dickerson. Yes; and therefore varies the current. 

The Court. How does it get through the powder? 

Mr. Dickerson. The powder is a conductor, but a bad one. 
In order to make it go through that powder, that thing you see, that 
box, must be wood or some non-conductor, because if it were a good 
conductor like metal, the current would flow through the sides of 
the box and not through the powder. That is the reproduced in- 
strument; here is the original instrument, which has no such appa- 
ratus as that about it. That is the original one; this is the repro- 
duced instrument. This reproduced instrument is the one we are 
explaining, and the one that was tried in New York. 

The Court. How did the current get through there in the old 
one? 

Mr. Dickerson. It is said that there was a wooden box around 
this, and that it was riveted by a rivet through the bottom of it. 
This went through the bottom, and the wire is soldered fast to the 
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bottom plate there. Here is the bottom of the plate in the old one; 
and here is the thing that did all the talking in the “reproduction.” 

The Court. Of course there must have been a box around this 
apparatus to hold the material, whatever it was. 

Mr. Dickerson. Yes, sir; there must have been a box around 
that, if it was such an instrument as they want us to believe it 
was. Now, that is the thing that hung by that louse wire in this 
one. In that instrument (“F reproduced”), vour Honor sees, you 
pick up the top and then you have picked up the whole apparatus. 
The tumbler is « mere case to enclose the whole. You might hold it 
in your hand perhaps, just as well; it could be done. The relative 
parts are united to one hase, as it were; that is, to the cap piece of 
wood. That is the diaphragm, varying the pressure to be put upon 
the powder by reason of the circumstance that this cup of powder 
is held up by these two suspenders against that top; and the dia- 
phragm is held by its edges in the same top, while the centre of it 
to which the upper plate is attached, vibrates up and down. They 
say tbat in the old instrument F there was a bladder across here on 
the top of the tum)ler for a diaphragm, and by some means or other 
this wire was run through the bladder. (See brief, pp. 170-4 ) 

The Court. The bladder was tied over the top of the tumbler 
for a diaphragm. 

Mr. Dickerson. Yes, sir. 

Then the remains of the original show that the 
wire C, to which this lower plate is soldered, hung 
in that loose hole in the cover like that. In order 
tv make “F reproduced” work, it is necessary to 
have the distance between the two plates exactly 
right; an infinitesimal distance out of place will 
spoil it. With sucha thing as F,—that single 


wire, — you could not touch it even to try to adjust 


Original F. 


it without knocking everything out of place. That 
is one difference between the two. 

In this F nothing can be got through. In that *F reproduced” 
there could. In tae so-called reproduction, in order to keep the 
relative distance apart of these two plates, that cup and the plates 
are suspended, and both are fastened to that top — the wooden top. 
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Now, in the old one there is a single wire on one side. You 
could not touch that wire without throwing it all out of position, 
This membrane diaphragm instrument has never been tried. 

The Court. This is the reproduced instrument. 

Mr. Dickerson. Yes, sir; that is the reproduced instrument. 
They never tried a reproduction of the membrane-diaphragm instru- 
ment. 

Mr. Hitt. He had it in both forms, but he reproduced this form 
of instrument to show what was in both. 

Mr. Dickerson. There was no original produced of that one 
with the double rods. It was made for the purpose of being tested 
in this case. There was no attempt to make a test of this original 
F, or one like that. 

The Court. How about the tin-can instrument? 

Mr. Dickerson. The new tin can. This is an electro-magnet. 
This has two cores, around which are spools to hold the wire. That 
is called an electro-magnet — a coil of wire around a core. Here is 
a pair of binding posts. Those binding posts ure not in this original. 

Mr. Hitt. Those are for binding posts. 

Mr. Dickerson. Here is a pair of binding posts, by means of 
which the wire going around the maguet can be kept fixed — to these 
binding posts. There are none on this original instrument. 

Then here is a diaphragm of bladder. It has a metallic strip 
fastened there, which is the armature. That is riveted or glued fast 
to the bladder. 

Now, when the varying current passes through the electro-magnet 
it varies its magnetic strength and makes it attract that armature more 
or less, and causes this diaphragm fastened to the armature to vibrate 
in unison with the variations of the current. Then the listener puts 
his ear to the open end of that can and hears. 

Your Honor will see that on this old thing the listener could get 
his ear out here somewhere [indicating « certain length of wood 
not appearing in the reproduced instrument). In that reproduced in- 
strument, when first produced, the wovuden board was of the same 
length as this old one; but when Benjamin, the expert, tried to use 
it, he sawed it off close to the open end of the tin can, so that he 
could get his ear to it (defts, ti, 1307). 
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That is the armature on the diaphragm ; here is the electro-magnet. 
Then it was supposed that there was fastened to that diaphragm this 
armature; that is, fastened here to this. Then when they vibrated 
under variations of pressure, the listener was out here and heard it, 
having his ear placed here. 

Mr. Storrow. The operation of the so-called “F reproduced ” 
is this. When the mouthpiece is spoken to, the diaphragm vibrates. 
When it vibrates downward, the upper plate fastened to it presses 
down on the powder and makes it a little more compact. In that 
condition it becomes a better conductor; the current passes more 
freely and becomes stronger. When the diaphragm and attached 
plate move upward in vibrating, the opposite effect is supposed to 
be produced, and the current becomes feebler. Thus the vibrations 
of the diaphragm change the strength of the current furnished by 
the battery, by changing the electrical resistance offered by the 
powder inside this cup. That is what it was hoped the instrument 
would do. 

The so-called reproductions were made at Drawbaugh’s shop, by 


. 


him and his brother, under his direction, for the purpose of being 
put in evidence in this suit (defts, il, p. 905, ans. 650; p. 1036, 
x-ans. 1296; p. 1040, x-ans. 1526; p. 1074, x-ans. 1510). The 
defendants’ expert, Mr. Benjamin, tried them Nov. 29 and 30, 
and Dee. 1 and 14, 1881 (defts, li, 1294). They were put in evi- 
dence snd sworn to by Drawbangh as reproductions after that, to 
wit, Jan. 11, 1882 (defts, li, pp. 904-5). 

Mr. Benjamin had actually tested them —so he says — by trans- 
mitting sounds (whatever sound it was) through them before they 
were offered in evidence. They were not instruments that we asked 
them to make; they made them of their own aceord. It was not we 
who first asked to have them tested. They made them — Draw- 
baugh made them —and he and their expert trio!) them, before 
they put them in evidence. When they put them in evidence and 
swore to them as correct reproductions, with more or less modifica- 
tions, each of which was confessedly an improvement, we have got 
to take it that they were st least as good as those he remembered 
years back. Then they put Mr. Benjamin on the witness stand and 
they had him describe the trials of all those instruments that were 
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made (defts, ii, 1224-1248), and then they put this question (defts, 
li, 1256) :— 

“@Q. 54. Please refer to the various instruments made by Mr. 
Drawbaugh, and state whether you find any, and if so, which ones, to 
be good, full-sized, practical working, speaking electrical telephone 
instruments. : 

“dus. All of Mr. Drawbaugh’s instruments that I bave tested 
I know to be good, full-sized, practical working, speaking electrical 
telephone instruments; and with regard to his instruments and forms 
of instruments to which I have referred in my previous testimony, 
but have not tested, I consider that these, by reason of their form 
and construction, may fairly be included in that description.” 


Certainly, it was painting the lily a little, after they had got one 
hundred and twenty-five witnesses to swear that they talked, to 
call one more; and yet no one can deny that if the thing to-day 
would not do it, it does not make any difference how many wit- 
nesses they had. And they recognized that in their answer, when 
they swore that the old instruments were fo-day practical, success- 
ful, working instruments. Not a word of that was true. 


They had Drawbaugh make reproductions, and they got a man to 


\swear that they were practical, working instruments. Then when 


we came to cross-examine him, we simply said, “ Repeat the test 
that vou have been swearing to.” (Defts, ii, 1296.) He did it. 
I am going to read the result. These tests continued three days. 
They were not all tests of these two instruments. We tried most of 
those on the table. We tried the large instrument H, the Blake 
transmitter. I should add that it was agreed that Drawbaugh 
might repair all the instruments, so far as was needed to put them 
in the same condition as when Mr. Benjamin tried them, and this 
was done. (Defts, ii, 1500.) 

I am going to read a little from the deposition of Mr. Pope, or 
rather state a little of it. The reports at each end were taken in 
long-hand and in short-hand. There were writers and reporters for 
both parties at each end, and the reports were all printed, and make 
a considerable portion of our volume IV. Mr. Pope collated them, 
and put them together in parallel columns and summed them up, and 
where there was any fair ground for question, he followed the defend- 
ants’ notes. But there was no difference of consequence in these notes. 
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We met March 28, 1882, in the morning and began, and the first 
instrument we were to try was the “reproduced F.” Mr. Benjamin 
in his deposition calls it “F”; your Honor will remember that 
what he refers to is the “reproduced” instrument. We had several 
experts on our side, and Mr. Benjamin and their experts on their 
side. They connected these instruments, and were proposing to our- 
selves to hear, as Drawbaugh said, whole sentences and newspaper 


paragraphs or advertisements, or something of that kind read so that 


even the common farmers could understand them through this “ full- 
sized, practical working, electrical speaking telephone”; and when 
we met — we were about ready to begin — Mr. Benjamin said all he 
expected to get out of those first instruments (“F reproduced ” and 
“ B reproduced”) was “a sound and now and then a word.” (Complts, 
iv, exhibits, p. 584; ii, p. 1323.) Prophetic speech! It was all 
he did get. 

The instruments had already been rigged up and tested on lines 
which were run from the rear of the building in Fourteenth Street to 
the front room. 

In the rear room were the transmitters as they were used from 
time to time during the experiments. In the front room was th¢ 
receiver and the person listening. And yet I should not say in ibe 
front room, because the lines for the receiver were carried into a 
closet in the interior of the building, and the listener, generally Mr. 
Benjamin, the defendants’ expert, retired into that closet and shut the 
door; and the window of the adjoining room was shut and nobody 
was allowed to move or whisper. Under those circumstances, 
very different from the noise of the machine shop, a trained listener 
practised with this particular instrument, a man of acute intelligence 
and trained faculties, instead of a country farmer, was listening with 
his utmost capacity to what he could hear, because the salvation of 
his case depended on it. 

What did he get? In the first place, we arranged, — rather they 
arranged and adjusted “F reproduced” —1I shall speak as to this 
adjustment by and by —by putting on a modern instrument for a 
receiver. Drawhaugh and the farmers did not have that advantage. 
Arter that was done, they put on the listening end the “ repro- 
duced ” tin can as receiver, with the “ reproduced ” tumbler as trans- 
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mitter. I will ask your Honor to turn to Mr. Pope’s deposition, 
complts, ii, 1323. 

The first thing the listener heard was that some one was counting 
from one to twenty: he recognized that. The next he heard was, 
"Tam now talking into transmitter.” We found after a while 
that that was an old and familiar phrase. The next thing that was 
heard was a sentence spoken, the whole of which was, “I am speak- 
ing into the tumbler instrument with a galvanometer in circuit,” of 
which the listener heard only the words “ ga/vanometer ix circuit.” 

The next thing he heard was, “ Do you understand?” Next, several 
sentences were spoken, out of which only three detached words were 
heard. Then they heard the word “answering” and the words “ what 
IT say.” Then several newspaper sentences were read, but none 
understood ; that is all that was accomplished in half an hour. 

Then we tried another te-t (comp!ts, iv, exhibits, 487). I have 
here in parallel columns what was said into the instrument at the 
transmitting end, and what Mr. Benjamin, listening at tie receiver 
in his closet, thought he heard, the instruments being “F repro- 

duced” and “B reproduced.” The first thing that Mr. Benjamin 
said he heard was, “Jam speaking now into the old tumbler instru- 
ment; do you hear me?” That was spoken. 

Next, a sentence was read. Not understood. 

Next, a sentence was read. No articulation. 

Next, a sentence of 31 words is read, and only 3 of them heard, 
and those 3 are detached words. 

Next, a sentence of 18 words is read, and 2 words were believed 
to be heard and those were not spoken. 

Next, 13 words were read, but no words understood. 

Next, a sentence of 24 words was read, of which only the word 
“and” was heard, and nothing more. 

Next, a sentence of 24 words was read, and 2 words that were 
not spoken at all were believed to be heard. 

Then a sentence of 16 words was read, but nothing was heard. 

Then a sentence of 22 words was spoken, but Mr. Benjamin said 
that passing horse cars drowned the voice and he got nothing. 

Then a sentence of 20 words, and he didn’t get it at all, 
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Then 107 irregular numbers were uttered into the trausmitter ; 
Mr. Benjamin said he heard 63 of them, but when they came to 
compare notes, 16 of them were right and the others were all wrong. 
How is that for an instrument for practical purposes as a means of 
transmitting intelligence? If he had heard 16 numbers out of 107, 
and heard correctly all he did hear, it would not have been so 
bad. 

Then they went on and read a sentence of 23 words, of which 
nothing was heard. 

Then one of 27 words; none understood. 

Then one of 36 words; none understood. 

Then the same sentence was repeated, but could not be under- 
stood. 

Then a sentence of 29 words, of which nothing was heard. 

Then 22 words; nothing understood. 

Then the sentence, “How is that for high?” was heard, whereas 
the sentence spoken was, “I see five cats.” 

Then followed four or five phrases not heard, and then there came 
again the everlasting “ Jam speaking into the tumbler transmitter.” 

Then three senteaces with 30 words; vothing heard. 

Then came eleven phrases of 70 words; not a word of>ihem 
understood. 

Then 11 numbers, of which 4 were heard; 2 of these were right 
and 2 wrong. 

Then 28 words; 2 words were believed to be heard, but they 
were not spoken. 

Then 28 words again, and 2 words of that —“ New England” — 
were heard. 

Then another, “ Did you hear the music? the music box is not now 
playing”; they heard the words “ music box.” 

Then, “ A disconnected LeClanche battery stands on the table”; 
the word “Zaltery ” alone is heard. 

Then, “ Let’s adjourn for lunch”; they did not hear that. 

Tuen, “ Everybody seconds the motion to adjourn for lunch”; it 


was now half past two, and they heard the words “adjourn for 


lunch.” 
The tests were continued three days. 
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The case continued two years after that; they called two hundred 
and .twenty-eight witnesses after that, but ‘Aey never repeated the 
test, even with those two “ redroductions.” That is their test with 
better instruments, under better conditions: ‘heir test, full and fair. 
We spent three days there; we spent nearly a year afterwards in 
Harrisburg taking testimony. If they thought they could do 
better in Drawhaugh’s shop, with Drawbaugh’s farmers as operators, 
we should have been only too happy to have tried further experi- 
ments. They never tried it again. Nearly two years more testi- 


mony, but no more tests. 

Now, farmers testifying from memory, Drawbaugh testifying from 
memory, and everything else of that character, — does all that go to 
make you believe that the originals, if they existed, of which these 


things are improvements and “reproductions,” were practical speaking 
telephones, or speaking telephones that could even speak anything ? 

We will go on to the next set of instruments. The next set of 
instruments we ‘ind in these tests were the tumbler (“F repro- 
duced”), and this marked “A,”—the flat one. That, according 
to his story, as near as you can make out, is about as good a couple 
of instruments as he had until you get toD and E. His assertion 
is that he had no better couple before the end of 1874. This couple 
was said to be better than those, F and B, through which he asserts 
that whole sentences and advertisements were heard. We tried 
this couple; not F and A, but “F reproduced” and A. I will read 
from complainants’ proofs, Vol. Il. p. 1325, Mr. Pope’s deposition. 
I may as well say here, that though they called over two hundred 
witnesses in surrebuttal, they called no witness to say a word in 
contradiction of this report and testimony of Mr. Pope. This is 
what Mr. Benjamin, listening at the receiver, says, after the utter- 
ance of each phrase or sentence into the transmitter, and I will 
print in italics all that was heard correctly. “Not heard”; “Not 
heard ”: “ What?” “What?” “Not heard”; “Not heard”: “ Not 
heard”; “Not heard”; “ Pretty faint”; “Great deal louder, but a 
pecuiiar twanging sound”; “ Not heard”; “ Nothing at all”; “Nota 
thing”; “Nothing at all”; “Quite good; can’t vou give us a 
sentence?” “ Answer hack to me what I say”; “Too faint”: and so 


on for fifty minutes. This is a favorable specimen of results: I ask 
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your Honor to read the rest. That was the best they got from that 
apparatus on that day. 

The third day we tried again. We tried again tumbler “F re- 
produced” and A. Look at the precautions they took. The trouble 
with the instrument “F reproduced,” if it operated as they say it 
should, was that the slightest disturbance threw it out of adjust- 
ment, so that you couldnt work it. A person walking across the 
room would disturb it; a strong sound applied te it would disturb 
it; a person putting his fingers on the table would disturb it. On 
the first and second days they had arranged it on a heavy office table ; 
the last day they put up a heavy block of artificial stone on the 
heavy office table. They placed the transmitter on that. The 
operator leaned over it with the most scrupulous care and carefully 
modulated his voice ; and got what? Tuere were 137 phrases uttered 
into it on the second day; 7 of those were understuod, and some 
words out of seven more, and that is all. The third day they had 
got better. They uttered 175 phrases into the transmitter, 35 of 
these were heard. On the last day when they had this block of 
stone and several days’ practice, they (not Drawbaugh, but Mr. Hill 
and Mr. Benjamin) got through 35 short phrases out of 175— 
familiar phrases for the most part. Now, your Honor knows. that 
if an instrument, ten years before the Bell patent, had given that 
result, — and add to it the fact that the man who made that, being a 
first-rate workman with a machine shop at his command, a _profes- 
sional patentee and inventor, making his living that way, had never 
during ten years afterward put it to practical use, never went to the 
Patent Office with them, — why you would know how to account for 
his conduct. 

If the instruments he had, had behaved as well as that, they would 
not anticipute this patent. 

Then they went on with the so-called reproduction of C and the 
so-called “1! reproduced ”; the results were that out of forty or fitty 
sentences uttered into one end, the listener at the other end did not 
hear a single complete sentence. He heard detached fragments of 
several sentences. That is the best they could do with so-called re- 


productions of instruments C and I. For all these tests see brief, 


pp. 156 ef seq. 
This is what was done with instruments Drawbaugh made with the 
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skill of 1882; how much could he do with the skill of ten years 
earlier ? 

Mr. Dickerson has called your attention to some features of the “re- 
productions ” which made them better than originals could have been. 
Chief among these is the difference between what the “reproduced F” 
and the tumbler F must have been if F ever existed. The great 
trouble with that instrument “F reproduced” was that the pressure 
between the upper plate, which is fastened to the diaphragm, and 
the cup of powder had got to be exactly right. As Mr. Benjamin 
described it, the movement of the screw through “an infinitesimal 
fraction of an inch” wou!'d throw it out of adjustment. If it got so 
that the instrument “ broke,” as it is called, — parted contact between 

1e carbon and the copper plate, —the consequence was that a loud 
sound was produced in the receiver, which could be heard several 
feet away. It was not only inarticulate in itself, but the loudness 
of the sound produced so stunned the ear that a person listening for 
sounds, so faint that he could not in a closet hear them, would have 
to wait for the next that came along. 

See brief, p. 167 ef seg. for the falsity of the so-called reproductions. 

The original instrument F in the first place had a bladder dia- 
phragm, as they say. The“ reproduction” has got a metal one, which 
is a great deal stiffer, better, firmer, and more true. One of the advan- 
tages of the metal over the bladder is that it keeps its adjustment. 
Again, the upper plate, carried on a rod depending from the centre 


of the diaphragm in the upper plate, is firmly secured or soldered to 
the plate of metal. In the other, it has got to be fastened by a piece 
of bladder and perhaps a couple of washers, giving it very little 


stability. 

The Court. Mr. Dickerson has explained the difference between 
the two pretty fully. 

Mr. Storrow. I did not know whether Mr. Dickerson explained 
it or not. Another difference was this: during the tests in New 
York, note the care with which this tumbler was placed on a heavy 
block of stone — an instrument of such delicacy that the sligbtest 
jar threw it out of adjustment. One can’t but think that a nice 
workman falling on that difficulty —and if he ever had such an in- 
strument he encountered this trouble every minute — with a tumbler 
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with a broken bottom for nine years — would have tried to remedy it at 
least as far as to use a whole tnmbler or make a better ease. Think 
of a tumbler with a broken and uneven bottom resting on a bench 
in a machine shop as compared with the instrument and conditions 
in New York. Why! they could not have got a word through 
under such circumstances. 

But that is not all. The value of these tests is not merely that 
they throw the instrument out of the case. Judge Sprague said 
in the Howe machine case that the fact that Hunt’s machine would 
not work (when he had reached that conclusion), ~ made the oaths 
of the witnesses as inoperative as the machine.” More than half of 
their testimony here, if it is to be believed at all, shows that the in- 
struments F and B were practical speaking telephones. That is not 
true. Such witnesses are worthless. 

Moreover, the very rudeness of instruments which, if constructel] 
as alleged, required great delicacy, is fatal to the story. If Draw- 
baugh had got any results, or even used the thing half a dozen 
times, he would at once have made certain obvious changes. 

There is some difference between having a whole tumbler and a 
breken tumbler, but there is no invention in it; nothing but work- 
manship. Is it possible that a man who got results which made him 
believe that that instrument was the greatest invention of his time, 
would have goneon using that? Ithink Mr. Dickerson pointed out to 
you how they used the tin can. As soon as Mr. Benjamin wanted 
to use it five minutes, he sawed this piece of wood off at the end. 
Would a man have gone on using that for nine years, getting a 
sound so faint that, in New York, Mr. Benjamin had to retire into 
a closct to hear it? What did Drawbaugh get? That he stuck to 
this for a week proves that if he got a sound, he got nothing which 
led him to hope that he could use it to convey words. Again the 
story is, they have witnesses to swear to it, Drawbaugh says, that 
a farmer down stairs would talk into F, read a newspaper para- 
graph, and he, two stories up stairs, would listen. They have got 
another witness who swears that one person who used their trans- 
mitter was Drawhaugh’s boy, between five and six years old at the 
time, —he and the farmer. Why, that countryman and that boy did 
«1 thousand times more than these experts in New York could do with 
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a better instrument. Wesimply Anow that is not true. Away with 
such witnesses ! 

In New York, we ran, as I told you what we called a tell-tale line 
between one station and the other. It was put up originally to 
enable the observers to know what was gving on in the other room. 
But the particular advantage of that line in testing the instrument was 
this: The person listening at the tin can when ” F reproduced” (the 
tumbler) was used as transmitter, would say, “It is too faint: it is too 
loud,” or, “ There is too much pressure,” or, ~ There is not pressure 
enough”; or that he heard or did not hear; and the skilled man at 
the transmitter knowing every five words what was coming out 
would know whether he should speak a little louder or more gently, 
or whether he should screw it up a little more, or loosen it; whether 
he should bring his mouth a little nearer or further off. These were 
advantages so inestimable that ove can hardly measure them. 
Think of the condition of things. Mr. Drawbaugh at one end and a 
farmer at the other end. The listener runs down two flights of 
stairs. “Can't hear a word.” ~ What is the matter?” “Shall I 


“* 


adjust it up or down?” “ What isthe trouble?” “Louder or lower?” 
The operator may guess, the farmer can tell him nothing. You 
might go a month there with that and not get even the few words 
that we got in New York. 

The con sequences of those tests knock out three quarters of the 
Witnesses, so that you cannot believe what they say. It knocks 
them all out, — witnesses who have sworn to perfect speech through 
that tin can. It knocks out all who have sworn to speech with any- 
thing before D and E, that is, three fourths or more of their ree- 
ord. 

These tests show that even if practical results had been attained in 
New York. they could not have heen got with IMOrSE sustruments by 
Drawbaugh’s farmers at his shop. 

D and E I am going to speak of by and by. They talked. It is 
a question chiefly of their date and their identity. 

Now, I want to state to your Honor the history of this man’s life. 

It does not seem possible that a man who was « professional in- 
ventor, the virtual proprietor of a machine shop, not owning it, but 
having the free use of it, a maker of electrical apparatus especially, 
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should have had such a thing asa practical speaking telephone all those 
years, and never sent it to the Patent Office, and never put it to use 
except for the gratification of mere curiosity. But when we come to 
look at his life, our amazement, — it is no use to say “ amazement,” 
the impossibility of believing that he could have done as he did 
if he had a speaking telephone, —it becomes, I say, enormously im- 
possible that such a man, possessed of such an invention, could have 
done as Drawbaugh did. Not only that, we wonder, we are struck 
with amazement, we find it impossible to believe it. We find that 
not only the things that he did not do, but the things that he did 
do, exclude the speaking telephone from this case and from his life. 

Among those is that card which I showed your Honor to-day (p. 
53, supra). Would poverty permit a man to print a list of sixteen 
inventions and leave out the telephone which was to give him glory? 

One of the most conspicuous witnesses — a particular friend — by 
the name of Holsinger, says that he lived alongside this man from the 
fall of 1873 to December, 1876, from a period two years before 
Mr. Bell’s patent toa period after Mr. Bell’s patent, and after Mr. 
Bell had become famous as the inventor of the speaking telephone. 
This man, Holsinger, was a printer by profession, had been an 
editor of a country paper, and is now. His story is that he was cne 
of four or five men who helped Drawbaugh experiment with his 
talking machine. He says Drawbaugh’s whole heart and soul were 
in those machines; he seemed possessed by some power by which 
he could never leave them. He says they not only got ordinary 
speech, but they tried something more difficult than common speech ; 
common speech was not enough. They scratched on pieces of wood, 
and crumpled paper, and did other things; and the man at the other 
end would tell just what was being done. Speech was no test for 
them ; they wanted something harder. Holsinger testified that during 
that time he did not know that Drawhaugh was working on any- 
thing except the speaking machine, unless it might be a magneto tel- 


egraph key. He says that he never knew that Drawbaugh was work- 


ing at anythingelse. Holsinger is the man who printed that card. 
Holsinger says he did not know whether he worked on that telegraph 
key as completing a furmer invention or making a newone. By and 
by, we shall find from Drawbaugh’s testimony a list a page long of 
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the things he was working on during those years; all sorts of things. 
That is not all. Holsinger, in October and Nevember, 1875, wrote 
nbewspaper articles for a country paper. Ove of them, about an 
octavo page long, had half its length, devoted to Drawbaugh, and 
what was going on in his shop. For two years he bad been there, 
and he said Drawbaugh’s heart and soul were in the talking machine ; 
that it was the greatest invention that ever was, and he knew it. 
Drawbaugh was yearning to give publicity to it. And what Hol- 
singer said in his newspaper article about Drawhaugh was that they 
were carrying on the manufacture of axles in his shop according to a 
patent of another man, and that Drawbaugh was making an electri- 
eal clock to exhibit at the Centennial. 

Mr. Dickerson. What page is that, and what exhibit? 

Mr. Srorrow. It is in the brief, page 201, and complts, ii, 
1216. This printer was the one who printed the advertising bill- 
head I read to you this morning, as well as the card. He writes to 
the newspaper of Nov. 16, 1875 :— 

" We have the pleasure of announcing to the wide world that our 
Milltown (Eberly’s Mills) has now the new axle factory established 
in the old machine shop at this place by a company of four live and 
energetic members, one of which is our triend Wilson Bear, of Camp 
Hii!, 2s general business manager, and M. N. Grove of Harris- 
burg, xs corresponding secretary. They make the Kline conical 
compensating axle, a new invention of Mr. Kline’s of Camp Hill, 
we wi-h them every success, for we think it is a very good improve- 
ment in that line. 

" ELECTRIC CLOCK WITHOUT A BATTERY is being gotten up in our 
town by Daniel Drawbaugh, to be exhibited at the Centennial next 
fourth. It will be one of the things uot dreamt of by every one, 
and will be a great credit to the nation for it- wonderful simple 
workings and great convenience.” 

He has got something which is a wonder; he is going to exhibit 
at the Centennial,—- not the telephone that he has got, but a 
clock, which he is going to make. That is not all. What becomes 
of Mr. Holsinger? “Heart and soul in the telephone,” and “ never 
knew of his working on anything else.” When he writes to the 
newspaper and puts it into print, the wonder of the world is the 
clock. Well, that clock attracted attention from time to time. 
This poor man in abject poverty could not raise $15 for a caveat. 
13 
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We know it, because it is sworn to in the answer. In utter want of 
necessury tools and materials, even to duplicate his last perfect 
telephone, he makes an electrical clock. ‘This particular one was 
about four feet high. When he got that done, he made another and 
another, and in 1876 and 1877 and the beginning of 1878 he made, 
out of his own resources, out of the depths of his own poverty, and 
in his utter want of tools and materials, —he made three electric 
clocks, from four to seven feet high, the last one being a handsome 
structure seven feet high, with a walnut case, with carvings; he 
had the castings made at the foundry; polished and finished them ; 
had a compensation pendulum, etc. (See brief, p. 826.) That was 
when he had not tools enough to copy his last telephone, or means 
enough to raise $15 fora caveat. Well, that clock attracted the 
newspaper people. (See brief, p. 207.) It attracted the attention 
of his bosom friend, the newspaper writer, Holsinger. 

In 1878 it was taken to Harrisburg and exhibited in a hall. He 
did not take it, but some man who bought it took it. It attracted a 


good deal of «attention, and in the spring of 1878 a half dozen 


friendly newspaper writers go to the shop of this inventor of the 
telephone, at a time when the telephone was attracting everybody's 
uttention, — getting into extensive commercial use, — these half dozen 
newspaper writers go there and come in contact with Drawbaugh. 
Now we are going to see what this man had. Nothing could be so 
sensational as the telephone for them to write about, if he invented it. 
The first newspaper writer, Musser, who had known Drawbaugh ten 
years, wrote about clocks. Drawbaugh and he spoke of telephones ; 
Drawbaugh showed him one he had made, the tin can B, but did not 
attach much importance to the thing, and gave no hint that he was 
the inventor. 

The next man who came along was Mr. Matthews, not merely a 
reporter, bat one of the editors of the Ba/timore American. This 
gentleman travelled from Baltimore to Harrisburg to see the clock. 
He meant to have an electrical friend go with him, whe would un- 
derstand it better than himself, but the friend could not go. He 
did not write his article at once after coming back, but wrote it six 
months afterwards. It was a long article. Drawbaugh knew him 
to be a newspaper man proposing to write an article. They spoke 
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of telephones. Drawbaugh said that Bell ought not to be consid- 
ered the first inventor of the telephone. Why? ecause it was 
found ina French hook. Then they went on, and Drawbaugh said 
he had experimented on the transmission of sound, but did not 


transmit speech, and never expected to. Mr. Matthews was ealled 


by us as a witness, and gives extremely interesting testimdny. I 
will read part of the article that he wrote and printed in 1878. 


(bricf, pp. 211 ef seg.) :— 


"It may be mentioned that Mr. Drawbaugh con-tiucted a rude 
telephone long before Edison loomed up as the boss inventor. He 
never expected to send articulate sounds over a magnetized wire, 
but he believed that an alphabet could be arranged after the manner 
of the musical sexle, and that messages could be transmitted and un- 
derstood by the variations of tene and pitch. This unlettered coun- 
try mechanic came very near anticipating Edison and Bell in the in- 
vention of the telephone. Nothing but his poverty prevented him 
from conducting his experiments to a successiul issue.” 


That was Drawbaugh’s own statement in his own behalf, — blow- 
ing his own trumpet toa man whom he knew was going to write 
a laudatory article about him in the newspaper, when Mr. Bell’s 
instruments were in successful commercial use, and he knew it. 
Alter the article was published he received it and made no com- 
plaint. You may make every allowance that you please, for mis- 
conception, errors, faults of the reporter, faults of the newspaper 
elitor,—although Mr. Matthews was a lawyer and hal practised 
law for four years, — it is impossible to believe that one who said 
what led «a newspaper writer to write that could have been the in- 
ventor of the telephone. But that is only the beginning of what he 
ssid to Mr. Matthews and to other persons. 

| Adjourned to Sept. 23, 184, at 11 o'clock, a. M.) 


New York, Sept. 23, 1884. 
May it please your Honor: There are one or two features in this 
lin-can instrument “B reproduced ” which I showed you yesterday, 
that I wish to call your attention to again. I think it was explained 
yesterday how the varying currents, passing through these coils on 
this horseshoe magnet, varied the power of the magnet and thus its 
pull on that piece of iron which is the armature, and vibrated the 


ee ee 
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diaphragm by the variations of pull which they exerted. When the 
varying currents produced in the transmitter are passed through 
those coils of the receiver, they will vary the magnetism of the iron 
cores which are included in these coils, and they will vary the pull 
which the magnet exerts on that armature or picce of iron which is 
fastened to the central part of the e'astie diaphragm ; and, as the 
pull is greater or less, it must follow that the armature and the dia- 
phragm will vibrate in that way. Of course it is essential in an 
apparatus of that kind, first, that the armature should be within 
reach of the magnet. Although theorctically a magnet may extcnd 
its influence a considerable distance, yet practically the armature must 
be brought close to it in order to be seriously affected by it. It 
you put it an inch away you might as well put ita mile. In prac- 
tice it is put as near a sixty-fourth of an inch as possible and within 
less than a thirty-second of an inch. It must also not be so as to 
touch ; because, if, as it vibrates, it touches, it impairs the freedom 
of movement, and there also arises a difficulty which is known as 
“sticking.” When the armatzre actually strikes the magnet it 
seems ‘o stick there; and it “sticks” quite strongly. This does not 
arise when you separate the armature and magnet by placing a piece 
of paper bet ech; but when the two actually come in contact they 
“stick.” Of course it is desirable that they should never come in 
contact, because they stick. There is no trouble in arranging them 
so that they will not stick; in every electrical apparatus that is 
done; and a man would readily know how to arrange it well. In 
using this instrument, this tin-can reproduction, in the tests which 
were made in New York, Mr. Benjamin experienced one diffi- 
culty, which occurred once or twice. In his endeavors to press 
the tin can to his ear so as to hear, he pushed against it, and it 
slipped once or twice under the strap which held it so that the arma- 
ture came in contact with the magnet and it had to be drawn out 
again. Of course that is an inconvenience at the time. but it is 
nothing more than that, and it does not spoil the machi1e perma- 
neutly, soto speak. The tin can is held down in this ” reproduced 
instrument by this broad strip of sheet iron. In this instrument, 
the origin:! B, it is held down by this flimsy little piece of tin, held 


by two tacks only. It does seem impossible that that could have 
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been used, without causing the same trouble or a great deal worse. 
It is a flimsy attachment with one tack at each end, and there never 
were any more tacks in it; there are no other tack holes, and it 
seems impossible that an intelligent mechanic, cxpable «f making 
suck a nicely erganized arrangement as those which he made after 
Mr. Bell's patent, could have used B in that concition, without any 
attempt to remove that defect, when a moment's trouble, requiring 
no invention, but the simplest precaution, would have remedied it. 

It seems impossible that a min con! have used that half a 
dozen times without seeing the neel of reme lying thet difficulty, 
and remedying it at once. A tack driven through the can directly 
into the board would have done i*. 

I now want to speak to your Honor of one other thing. I have 
told you what the speaking telephone was, and | think it will now 
be convenient to explain the Reis telephone. It is not a speak- 
ing telephone. Reis endeavored for a great many years to make a 
speaking telephone. He began about 1852 or 1853 to try tu make 
a speaking telephone. He never succeeded, am] the rezson he did 
not make one ws not becau-e he was net a good enough mechanic 
to make what he wanted, and to construct such an apparatus as he 
had in his mind, but becsuse he had not got the thing in bis mind. 
“He did not know how a telephone onght to be made, what it was, 
or how it ought to operate. He worked for years and years trying 
to make a thing which would talk. His idea was this. If IT can 
make an e'ectrical apparatus in which the sound waves, the air 
vibrations due to the voice, shall actuate it at one end, and in which 
the electrical changes produced by the voice shall actuate a 
receiver at the other end, I shall have produced at the listening end, 
by the voice of the speaker, sounds. He suppo-ed that if they were 
due to the voice, the sounds would be the same as the voice. He 
made an apparatus, the mode of operation of which was such that 
when you pronounced a particular word at the receiver, you pro- 
duced vibrations at the listening end, but failed to produce words. 
Reis made an apparatus which not only did not produce words, but 
what it did do was fatal to any approach to words. The thing which 


he did was this, 
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This woodcut will represent the essential acting parts of a Reis 
transmitter of one form. It consists of a box four or five inches 
square with a round ho'e in the 
top about an inch and a half diam- 
eter, across which is stretched a 
membrane m. On the middle of 
this is a little pitch of metal at 
m, Which you sec, and that patch 


is connected by the wire which 


goes curling off to the right to one 


Reis Transmitter. 
pole of a battery. A bent piece of wire x is so arranged that it is 
loosely jointed at the left-hand upper corner of the box, while its 
bent-over point rests by its own weight on the piece of metal at the 
centre of the diaphragm. The jointed end of this piece of wire is 


connected by a wire which you see in the eut that goes off to the re- 
eciver, and, passing through the coils of the receiver, continues to 
the battery. In this condition the current con:ing from the battery 
passes to the little piece on the centre of the membrane and then to 
the bent wire in contact with it and so on through the receiver. 
Now us that piece s is loosely jointed on the end, I can lift it up with 
my fingers, ind the moment I lift it off from the patch on the middle 
of the diaphragm the circuit is interrupted and the current ceases ; 
when I replace it, the circuit is closed and the current flows again. In 
that way I can, by lifting up the piece s, make and break the cir- 
cuit and thus interrupt the current as often as IT please. If I strike 
on the lower side of that membrane diaphragm with a little stick, 
this bent piece of wire, s, hinged to the frame of the box, will hop 
up and contact will be broken between it and the patch at m on the 
centre of the membrane, and the current will be interrupted. We 
frequently call s the hopping piece. IT can thus break the circuit 
and interrupt the current by rapping with my pencil on the under 
side of the membrane or, indeed, on the upper side, instead of taking 
hold of the piece with my fingers. When the current thus alter- 
nately caused to flow and to be interrupted passes through the coils 
of any receiver, the core inside of these coils alternately becomes 
magnetized and demagnetized; it will then alternately attract and 
lose its hold upon an armature placed in front of it, and if that 
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armature be fastened to the centre of a diaphragm it will set that 
diaphragm vibrating. Each time the circuit is closed and the cur- 
rent flows, the diaphragm moves towards the magnet ; each time the 
current is broken and the current ceases, the diaphragm will fly 
back. Tecan thus make that diaphragm waggle just as often as I 
make and brexk the circuit; if I can do that a hundred times a 
second, the diaphragm will vibrate a hundred times a second and 
produce a sound whose pitch corresponds to that frequency. 

Striking the membrane with my pencil or a little stick is not the 
only way to make it vibrate. Suppose I speak into the open mouth- 
piece where the arrow is; the sound vibrations due to the voice will 
also shake and vibrate that membrane m, and if the parts are prop- 
erly proportioned and the hopping piece s is made quite light, these 
vibrations will throw it up in the air and break contact and interrupt 
the current. If my voice, speaking in this mouthpiece where the 
arrow is, produces vibrations at the rate of one hundred a second, 
then the membrane will vibrate at that rate, and will make and 

reak the current « hundred times a second, — interrupt the current 
a diundred times a second and make the receiver, worked by its in- 
terruptions, vibrate a hundred times a second, and I shall get a sound 
of the corresponding pitch. But, as I have already explained to 
your Honor, an apparatus which works mereiy by interrupting the 
current with a frequency corresponding to the pitch of the voice, 
while it will produce a sound of the requisite prfch, cannot give any 
articulation, for it fuils to take note of those peculiarities of vibra- 
tion which occur during the time when there is no contact and the 
current has ceased, and it introduces other troubles. That mode of 
operation is perfectly incapable of transmitting speech. That is why 
the Reis is not a speaking telephone. 

If you look at that, and are familiar with modern microphones, 
you will be struck with a certain resemblance. I explained yester- 
day that a microphone, which might be represented by a diaphragm 
like this, can be vibrated by the voice as to vary the pressure with- 
out ever breaking contact. This instrument of Reis was so devised, 
constructed and arranged, that whenever the voice is applied to it, 
it wi? break the contact; that is what he made it for. That is 
what it accomplished. That is the mode of operation which he in- 
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tended it to have. That is all he hoped from it. He found after 
years of experiments that the thing would not talk; why, he never 
knew. He did not know that in a microphone the essential thing Is 
that these parts shall never part company; that the pressure which 
one exerts on the other must vary, but that the parts shall be so 
arranged and proportioned and constructed and mounted, with 
springs or otherwise, that while they vary the pressure they never 
shall part contact, because if they do, it ceases to be a speaking 
telephone and becomes merely a kind of musical instrument. 

Why is it that the microphone, which has a good deal of resem- 
blance to that, as you look at it across the room, operates in one 
way, While this operates in another? I will not -top to explain 
fully why. There are a great many contrivances introduced in 
the microphone to give it its due and proper operation, which are 
not now material to be considered; but one of them, to which I 
alluded yesterday, is the fact that it has a weight to it. You see, as 
[ play with this Reis transmitter, a sirong blow on the diaphragm 
will make the hopping piece fly up quite a distance; a lighter 
blow, 2 iess distance. It will be the same thing if I apply the 
same force by means of air vibrations; if I give it a strong blow, 
it will break the contact; if a light one, it will not. It can be 
so arrange.) that a given strength of vibration will not break the 
contact. If I should weight the part by putting an ordinary copper 
cent on the free end of s, the ordinary vibrations of the voice would 
not be enough to throw it upand break the contact. Even though that 
was made very light (and Reis intentionally made that very light), 
it might happen, because of the thing sticking, or because the voice 
was a little feebler than was expected, that fur a moment it would not 
fly up and part contact. But Reis did not intend that. He in- 
structed the public in his descriptions and advertisements (because 
he sold this thing quite extensively to colleges as an intere-ting 
scientific toy) that it was to be so used as to break the contact. 
But it might happen that a given tone of voice would not quite break 
the contact. Now, if it did not break the contact, what would hap- 
pen? Why, the force of the voice, making a single vibration 
upwards, not quite encugh to throw off that hopping piece and break 
the contact, might yet develop an increase of pressure at the point 
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of contact ; a little upward motion, not enough to throw that off, but 
suflicient to exert some force which would be manifested by a slight 
increase of pressure. 

There you have very nearly the condition of the microphone. So 
it might happen that that instrument of Reis, although described and 
intended to be used normally and naturally with sufficient force to 
effect that vibration, might, once in a while, stick on that contact, 
and then it would be for an instant under conditions which would 
produce this true undulatory current, anda word might perhaps come 
through. Ido not know whether a word ever did, but it has been 
asserted that occasionally words would get through. Mr. Benjamin, 
the defendants’ expert, says in substance, that although this instru- 
ment is not a speaking telephone, and although Reis did not invent 
the speaking telephone, for he had not conceived the mode of opera- 
tion which it is essential to base a telephone on, yet that it might 
happen now and then that this would stick on the contact, and that 
something like a word might get through (defts, ii, 1187). That, 
your Honor will see, is the state of the art which had been reached 
before the inventions, actual or alleged, of the two parties now before 
your Honor. The trouble with that was, not that Reis did not have 
the mechanical skill to make what he intended to make, but it was 
that what be intended to make was entirely a wrong thing. He had 
not got the right mode of operation. He had not got the right idea. 
He had not even got the notion in his head that the repetition of 
articulation, or the creation of articulating vibrations at the receiv- 
ing station, required that they should be of a “form” appropriate 
to repeat a word as well as of the frequency to repeat the pitch. He 
could control the pitch, but he could not control the “ form” of vibra- 
tion. He does not seem to have had an idea on that subject. He 
does not seem to have known that this was required. He did not 
invent an apparatus fo do that, because he did not know that it was 
to be done. It was a matter beyond his mental horizon. The chief 
promulgation of discoveries about the “ form ” of sound waves and the 
form of articulation came along some years after Reis’s invention ; 
they were fully announced in German in 1563, by Helmholtz, but 
not translated into English for a number of years thereafter. They 
were not known, except to well-educated men, even in 1876. 

14 
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We might have said of Reis, and Reis might properly have said of 
himself, when the Bell patent came out, that he had been working at 
the attempt to transmit speech for twenty years. He had for more 
than twenty years; and he had failed; not because he did not make 
a nice enough instrument to perform the operation he intended, not 
because he did not have good enough mechanics, but because he did 
not know how to transmit speech. It was an old problem, a thing 
that people tad worked on and talked of for a great many years, — 
attempts to transmit speech. 

Mr. Bell was not the first who desired to transmit speech. He 
was not the first who experimented with the hope that he might 
learn how to do so, but he was, — apart from whatever Drawbaugh 
may or may not bave done, — he was the first who told to the pub- 
lic how to do it. 

Your Honor will kindly look at complainants’ Vol. I. p. 540. 

The Court. Is the reference in your brief correct ? 

Mr. Storrow. Well, sir, yes, in a sense. Our brief, p. 211, 
contains all the reference about it. It had better be changed to 
complts, i, p»ge 540. Thearticle to which I refer is printed twice in 
our record; in Vol. IV. of Exhibits, p. 327, which is intended to be 
the reference in the brief, and Vol. I[., bottom of page 540. That is 
the whole of the article of Mr. Matthews, beginning on p. 046, -- 
the article in the Baltimore American. 

I forget whether I said yesterday, —I think I did not, — that Mr. 
Matthews went there expecting to have an electrical friend go with 
him. The electrical friend didn’t go. The consequence was, when 
Mr. Matthews returned he didn’t write the article at once, expecting 
to go up again with his electrical friend. But the second visit never 
took place; and in the fall of 1878, about six months afterwards, he 
saw in the paper an account of a perpetual-motion machine or motor, 
built by Gary, which was to run by utilizing the force of a perma- 
nent magnet, or something of that kind; to run without winding, 
without a battery, and so on, and he said — probably not believing 
in perpetual motion, of course — that there was as much perpetual 
motion in Drawbaugh’s clock as in that thing or in anything else; he 


the:efore would write an article about Drawbaugh, which he did. It 
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is in the book, two pages and a half long, and it closes with the para- 
graph which I read yesterday and which I will read again. 

Your Honor will find the paragraph at the bottom of p. 542. If 
you should read the whole article you would find it extremely lauda- 
tury of Drawbaugh. Mr. Drawbaugh says that he knew Mr. Mat- 
thews’s was a friendly visit; he perceived that at the time, and he 
knew he was a newspaper editor (defts, ii, 1075-8, LOYO-1). 

“It may be mentioned that Mr. Drawbaugh constructed a rude 
telephone long before Edison loomed up as the ‘boss’ inventor. 
Ile never expected to send articulate sounds over a magnetized wire, 
but he believed that an alphabet could be arranged after the manner 
of a musical seale, ani that messages could be transmitted and under- 
stood by the veriations of tone and pitch. This unlettered country 
mechanic came very near anticipating Edison and Bell in the inven- 
tion of the telephone. Nothing but his poverty p:evente! him trom 
conducting his experiments to a succes-ful issue.” 

Now that is his own statement and in his own favor, to a gen- 
tleman whom he knew was about to give bin notoriety, when they 
had been discussing the telephone, then making a great noise in the 
newspapers and coming into successful commercial use. That is 
what he says to a newspaper writer in search of a newspaper article, 
—a laudatory article ; and there is nothing in that article which Reis 
could not have said. Reis was experimenting twenty years before. 
He never conducted his experiments to a successful issue. He 
didn’t know how. He didn’t get speech; he finally gave up the 
idea of speech. When, therefore, you learn, either from that, so far 
as the man’s own statement after oceasion for a boast came in is to 
be read in his favor, or, if you learn from anything else, that he was 
at work on a talking machine, if you please to say so, or trying to 
make it, you have got nothing which will help you towards this 
cuse. 

Now if your Honor will turn to complainants’ Vol. IV. p. 398, — 
the thickest volume there is Vol. IV. of Exhibits. 

Mechanicsburg was a considerable town, the largest in that 
immediate neighborhood, about four or five miles from Drawbaugh’s 
shop. He lived in that town from the spring of 1876 to the spring 
of 1877, bought a house there, owned it #nd lived in it. Then he 
moved back to Eberly’s Mills and let his Mechanicsburg house. 


Ca te 4 
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There were two or three newspapers in Mechanicsburg; two, the 
Saturday Evening Jeurnal and the Jndependent Journal, were both 
publi-hed in the same office, almost different editions of the same 
paper,— published by the same editor and in the same office. 

They had published articies, 30 it appears in the record, about 
the telephone, mentioning Mr. Bell as the inventor, as every other 
newspaper had. In the spring of 1878, one of the writers for that 
paper went to Drawbaugh’s shop to see his curiosities; and, in 
short, talked with him, saw whatever Drawbaugh showed him, and, 


among other things, talked about the telephone. But what he 


brought away from that shop and wrote in bis paper was not that 
Mr. Drawbaugh had invented the telephone, not that he had had a 
telephone for twelve years or ten years, but that he was then en- 
gaged, just as your Honor knows hundreds and hundreds of others 
then were, in inventing a new kind of telephone. 

Let me read the particular paragraph. The first article (at the 
top of page 398) begins by describing the string telephone, of 


which your Honor knows, I suppose, and which is sometimes called 


the “lovers’ telegraph.” There is no electricity employed; it Is an 


ee 


entirely different thing. It is generally made of two tin cans, the 


end of which is covered with bladder (not unlike that on your 


Honor’s desk), and connected by a string. You speak into one ead _ 


and the vibrations are mechanically transmitted along the string just 


as they would be through the air, vibrating the diaphragm at the 


other end; and what you speak in the one tin tube you can hear at 


the other. It is a mere mechanical coutrivance. Idon’t know 


whether your Honor has ever seen one. 


Mr. Dickerson. They are sold here on the street, as a toy. 


Mr. Storrow. They have nothing to do with electricity and do 


not depend upon that at all; they could hurdly be called a speaking 


telephone, althongh they are in a sense speaking telephones. You 


can speak from one place to another, but not as you can through a 


speaking telephone. People have used them for some time, and have 


improved and perfected them very much, so you can speak half a 


mile with them. They have become so perfected that the string or 


wire can be earried around corners and on poles by various con- 


trivances, and are used quite extensively in this country, and bave 
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been for many years; there are some lines I think, half a mile 
long. 

Mr. Dickerson. The countrymen use the ordinary wire fence as 
a telephone. 

Mr. Storrow. This article first describes the string telephone, 
which it says the boys and others were putting up around Mechan- 
icsburg, and continues (complts, iv, 598; brief, p. 209) :— 

“We have been informed that Daniel Drawbaugh, the celebrated 
mechanic of Eberly’s Mills, 7s inventing a telephone on a different 
plan from that now occupying the attention of the scientists, which 


will produce the sounds louder and plainer than the mother inven- 
tion.” 


And then it goes back to the string telephone, describing one put 
up in the town. There is the writer; he isa neighbor and acquaint- 
ance of Drawbaugh; going to bis shop in 1878, — the shop of the man 
of whom this story is told. Drawbaugh now says he had been at 
work on telephones for ever so many years; that he had these per- 
fect microphones; that he had been experimenting with a telephone 
for ten years, telling the public freely all that he had got. But 
what this newspaper writer learned was that Mr. Drawbaugh is now 
inventing a telephone which will be better than the mother inven- 


tien; not that he originated the mother invention, not a bit. That 


is all that newspaper writer in search of a sensational article learned. 
He had all these telephones within reach of bis hand if their story 
be true; he could not have helped knowing if their story be true, 
that Drawbaugh was the man who originated the telephone which he 
and everybody else had been attributing to Bell; and yet he said 
not a word about it. 

Then a week or ten days afterwards he wrote avother article in 
the same paper. I don’t know whether it was the same man, but it 
came from the same office (complts, iv, 498; brief, p. 209) :— 


“At Eberly’s Mills, this county, is an establishment that rivals 
Dickens’ * Old Curiosity Shop’ in many particulars, and in some in- 
stances outrivais it. About the time of the Revolution, we sappose, 
it was a grist and flour mill, and when it ceased to grind out flour 
for the bread of life, it passed into the realm of mechanics. For 
many years it has been the laboratory of Daniel Drawhaugh, the 
well-known successful inventor. There is nothing engages the atten- 
tion of the scientific world that does not also interest Drawbaugh.” 
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inventor, that, when a new thing came up in the scientific world, 
and engaged others’ interests, then he begins to take hold of it. 

“ His fancy in the mechanic arts is oddly assorted and various, as 
can easily be imagined. His inventions have been many and useful, 
and his prospects for turning out something great and wonderful, as 
bright as ever. Among some of his best productions are vail ma- 
chines, faucets, and electric clocks.”’ 


? 


There is another list of what he did,—“his best productions ” — 
with the telephone left out. If «man were going to name the best 
productions of a person he had spent an hour with, who had had 
these instruments long before Pell wes heard of, who then had in- 
struments in his laboratury — if the story is true — far surpassing 
the best in commercial u-e to-day, would he name as the “best” the 
nail machine, the molasses faucet, and the electric clock? Your 
Honor has the list of machines; it would take some time to run 
over them all. The article continue-:— 

“ Of this last invention he has quite a number constantly keeping 
time inthe old mill. One bas been running for more than five 
months, and has not varied from the true time over a few seconds. 
It has been examined by scores of people, about two dozen of 


whom have given crders for clocks of the same kind, which is en- 
cournging to the inventor. Mr. Drawhaugh is an indetatigable 


worker in his special line, and never gets discouraged. He labors’ 


like he talks, with a rush and gush that nearly bewilders his audi- 
tors. He can taik more theoretical and practical science in half an 
hour than an ordinary mind would gather in half a lifetime. We are 
under obligations to him for much information in general, and tele- 
phones in particular, and the Jadependent Journal will be glad to 
aunounce the completion of the new telephone he is now cou-truact- 
ing, and hopes the speaking machine will bring many dollars into 
the pockets of its ingenious inventor.” 


After that, may it please your Honor, after they had offered him 
the columns of the newspaper, he went to sce the editor, so one of our 
witnes-es testifies; Mr. Grissinger says that shortly after that time, 
“ in that spring, Drawbaugh came to his shop in Mechaniesburg with 
air of telephones in his pocket, — little magneto instruments D 


a p— and he said he was on his way, or had just been to see Mr. 
< , 


Thomas the editor of the newspaper (brief, p. 210; complts, i, 530). 


That is a curious expression to apply to a man who is an“ original” 


Oe 
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Well, the next article that came out in that paper about telephones 
was to the effect that an Englishman had invented a microphone, — 


yet never a word about Drawbaugh 3. 


5 
_ 


The next thing that took place in the order of events — perhaps 
not the next, just before that — there appeared one of the articles 
that I have spoken of, in addition to these, about the clock. A 
short article appeared in one of the Harrisburg newspapers, about 
the Ist of February or 2d of February, 1878, saying that Draw- 
baugh had got a remarkable clock which went by electricity from 
the earth, and never needed winding. 

That started up a couple of gentlemen in Harrisburg who went 
over to see him, thinking that the article had not done justice to 
him, and they would do hetter. Those two gentlemen were Mr. 
Lloyd and Mr. Worley, school teachers of Harrisburg. Mr. Lloyd 
was an old friend, and had Known him about ten years. He was 
principal of a grammar school, and Mr. Worley was principal of 
a high school. Mr. Worley bad known him about ten years; had 
met him in Harrisburg; had been to his shop several times; had 
talked with him about electricity. Mr. Llovd was a man given to 
electricity; he oceupied a part of his time electrop'ating small 


articles of hardware for hardware dealers. He had that kind of 


intimacy with Mr. Drawbaugh which, although not as constant as 
that of a laborer living next door to him, was just of the kind to 
draw out from him the story of the telephone, if he had had a tele- 
phone. In all those ten years Mr. Lloyd had never heard a word 
about it; among his other inventions he bad never seen that. Draw- 
baugh at one time brought his electrical clock and some of his other 
inventions to Harrisburg and exhibited them; took Mr. Lloyd to 
see them, but never spoke of telephone to him. He kuew nothing 
about any such thing. 

These two gentlemen went over and saw the clock, and they wrote 
an extremely laudatory article about that, saying that the State 
ought to make an appropriation and buy one and put in the Capitol. 

I read from complts, ii, 1551, an extract from the Harrisburg 
Telegraph of Feb. 13, 1878, written by these gentlemen in conse- 


quence of their visit: — 
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* At Milltown, one mile from White Hill Station, on the Cumber- 
land Valley Railroad, can be seen one of the most finished and 
unique clocks ever constructed by mechanical genius. It was in- 
vented and built by Mr. Daniel Drawbaugh, who, although rather 
unused to technical terms of the schools, is deeply versed in nature's 
secret workings. His invention is not the result of blind groping 
in the dark and accidental stumbling upon a new application of 
power, but the triumph of systematic research, patient investiga- 
tion, and remarkable mechanical skill. The magnetism of the 
earth, an inexhaustible source of power, is made to oscillate the 
pendulum.” 

The Court. It is hardly necessary to read all that here, to take 
up the time of the Court. 

Mr. Storrow. Those gentlemen, one of them an old friend, 
found that to write about him in his praise; that was all. But they 
talked about the telephone, at that visit; both were called to the 
Witness stand and testified that he said he was experimenting on tel- 
ephones in the year 1878; this was in the spring of 1878, when 
Mr. Bell's telephone was out and thousands were in commercial use, 
and hundreds of people were experimenting on telephones. 

It is in proof in this case that an army of inventors were at work, 
as is always the case when a new art is created, in trying to improve 
the instruments. (Defts, ii, 1259.) 

He told them that he had made an instrument. That I may not 
misstate it, I will quote the language. Mr. Worley’s testimony is 
in complts, ii, 1554:— 

“Ans. 17. In speaking of the applications of magnetism, he was 
experimenting for the transmission of sound; but, while he could 
produce sound, it was indistinct and confused, and he thought of 
remedying that by receiving the sound in a box to which he could 
apply the ear.” 


Mr. Lloyd testifies that what he said to him as he remembers it 
was that he had produced sound by electricity, but that the sound 
produced a kind of back lash, and that he intended to control it by 
some means “that I cannot describe to you now.” 

He had, according to that phrase, got something which was like 
the sound he wanted; but it was not right, it was not plain, it was 
not distinct, it was not articulate, and he was trying to remedy that 
defect by controlling the sound “by sume means that I cannot 
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describe to you,” says one. Says the other, “by receiving the 
sound in a box” to which he “could apply the ear.” (Brief, p. 
208. See especially brief, bottom of p. 219 and top of p. 220.) 
He was plaiuly a man who had got a telephone that didn’t talk or 
didn’t talk plainly, didn’t talk well, and he was trying to improve it 
by a little mechanical contrivance connected with the receiving in- 
strument to make it a little better. This is very much like what he 
said to the Mechanicsburg writer; he was trying to make a new 
kind of telephone which would produce sounds louder and plainer 
than the mother invention. Everybody was trying to do that. 
Speaking telephones were introduced into commercial use in Har- 
risburg about January, 1878. A lot of newspaper extracts are 
put in evidence stating the way they were introduced and spread in 
Harrisburg. Harrisburg is three miles from Drawbaugh’s shop, in 
sight of part of the village. About May of 1878 he went to the 
telephone office in Harrisburg; the telephones were then put out 
there by the Western Union Company ; there was a quarrel between 
them and the Bell Telephone Company, and at that particular place 
the Western Union Company were putting out the telephones. 
Drawbaugh went there under very peculiar circumstances. 
There was 2 man by the name of Stees, now dead, living in Harris- 
diurg, superintendent or manager of a saw mill. He had a telegraph 
line from his office to another office, which he had used for about 
eight or ten years. He had had a great deal of trouble with it because 
he wasn’t a good operator, nor were his clerks, and they had tried 
different instruments and were very much dissatisfied. The moment 
the speaking telephone came into use, he put them right on to his 
existing telegraph line, took off his telegraph instrument and put 
the telephone on, and was one of the very first who put them on. 
Drawbangh in that spring went to Mr. Stees’s office to try the 
commercial telephone. Mr. Stees had the usual faculty of grum- 
bling at what was furnished to him by everybody, and he went on 
one occasion to the office of the Western Union Company and said 
to them, “Old Dan Drawbaugh is getting up a telephone that will beat 
yours” (complts, ii, 1035). Tht is all he ever said to them about 
Drawbaugh in connection with telephones. 
Now, Mr. Stees had known Mr. Drawbaugh for ten or fifteen 
15 


114 ARGUMENT OF MR. STORROW. 


years, had been concerned with him in some enterprise, they got up 
a stamp canceller in 1865, and that was the remark Mr. Stees had to 
make then, — for whatever it is worth, and that is a good deal. 

Presently he took Drawbaugh to the telephone office and intro- 
duced him, but not as the inventor of the telephone. 
He introduced Mr. Drawbaugh, and said that he 
would like to look at the telephones in the office. 
They showed him one. It was opened at Draw- 
bangh’s request, and he saw the inside of it. 

This is the pattern, — what is known as the 
* snuff box” with the mouthpiece off at one side. 
This is the one they showed him. He opened it 
and looked inside. Either that day, ora day or 
two after, or at the time when he opened it, he 
had with him his own instrument A. One cannot 


but see a certain resemblance between the two. 
He had this instrumment A with him, which, according to his story, 
he had had for four years. He showed it to the telephone manager 
and asked the latter, “Is yours patented?” “Yes.” Then says 
Mr. Drawbaugh, “ Mine will rot do; it is too much like that.” 

The next thing he did, he went not long after, within a few days 
ora month or so, again to the telephone office, 
and asked them would they do him the favor to 
loan him one of their instruments, which they 
did. He took their instrument, a “ Phelps 
Crown,” said he wanted to study and examine it, 


carried it to his shop, kept it a fortnight and 
brought it back again. 

Now, if this story is true, he had for four years, yea, for ten years, 
instruments which put these all out of sight. If his story is true, he 
then had at his office in his shop, microphones which far exceeded 
anything thought of then; yet he went through that experience and 
never said to anybody concerned in that office, “ Why, I am the man 
who invented this thing years and years ago.” (Seeall this in brief, 
p. 221.) 

Next, in the summer of 1878, a man by the name of Scott, a pub- 
lisher, undertook to get up a history of Cumberland County, one of 
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these county histories which are not uncommon, and he employed 
a Mr. Nesbit to write a sketch or history of the town of Lower 
Allen, the town in which Eberly’s Mills, where this man lives, 
was situated. (All this about the history and autobiography is in 
our brief, pp. 222-225.) 

Nesbit, and Hull who assisted him, went there and saw one or two 
of the old residents. This was early in August, 1878, or the last of 
July. They went to Drawbaugh’s shop, talked with him, had quite 
«talk with him, and wrote a sketch or history of that village,—a 
village of about twenty houses, and seventy-five inhabitants, con- 
taining a grist mill and this machine shop. They wrote a sketch or 
history of that village in Drawbaugh’s shop while there. The ori- 
ginal manuscript, written in that shop by Mr. Hull, was produced 
by Mr. Nesbit and identified by him. Mr. Hull is dead. It was, 
of course, rewritten and modified a little before it was published. It 
was published and will be found on complts, i, 689. It makes about 
two thirds of a printed page. 

Half of that article was devoted to a description of Drawhaugh’s 


shop (brief, 225 ; complts, 1, 689) :— 


“ What was once a clover mill has been remodelled and fitted up 
as a machine shop. The present proprietor, Daniel Drawbaugh, 
sume years since formed a stock company for the manufacture of 
measuring faucets and rotary pumps, and for a while the machinery : 
was used for the purposes of this company; but finally the faucet 
machinery was removed to Mechanicsburg, and the works were 
much reduced. They are now applied, under the care of Mr. 
Drawbaugh, to the manufacture of his patent electric clock, which 
is a marvel of ingenuity, and promises to supersede all other 
clocks. They are said to be run by a turbine wheel of fifteen horse- 
power, and to be worth not less than $7,000.” 


It is not conceivable that a man wanting to blow the trumpet for 
that county, for that township, for that village, and getting up his 
trumpet in Drawbaugh’s shop, should have left out the speaking 
telephone, if he had the least intimation that Drawbaugh claimed to 
be the first inventor. 

Mr. Nesbit testifies that no such information was given him. 

Besides that, Mr. Scott, the publisher, went to Drawbaugh tu 
obtain his subscription. Drawbaugh subscribed $10 for this his- 
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tory, on condition that they would publish his biography in it, and 
they did. The arrangement made was that he was to write his own 
biography for them; not an uncommon arrangement where money 
passes in that direction, where it is the author who pays the publisher, 
and not the publisher the author. Mr. Hull and Mr. Nesbit were 
engaged by the publisher to write the /zsfory, or the part which I 
have read, but not any biographies. In an appendix at the end 
were a number of biographies got from other men in the same way. 

Mr. Scott testifies that he had some blanks with questions for 
people to fill out who were proposing to print their biographies. 
He read those questions to Mr. Drawbaugh, and Mr. Drawbaugh had 
so much to say to him, “that his paper was not big enough ; so he told 
Drawbaugh to write it out himself and send it, all he wanted to say.” 
It was so agreed. Mr. Scott received by mail a biography which he 
understood came from Mr. Drawbaugh. It was put in the hands of 
his daughter, Mrs. McDowell, to revise, or perhaps prune down a little 
for publication, and after some pruning it was published. It covers 
about a third of a printed octavo page. 

When we were taking this testimony, this took place. I called 
Mr. Nesbit, who had to do with the article, but nothing to do about 
the biography ; he so expressly testified, and Scott, the publisher, so 
expressly testified and is not contradicted. He proved the writing 
of the historical part to which I have already referred your Honor. 
Then I proposed to prove the biography, and for that purpose I had 
Mr. Scott, the publisher, hunt everywhere to see if he could find the 
original manuscript, but it was all destroyed when the printing was 
finished. His daughter, Mrs. McDowell, then living in Cincinnati, 
had been brought to Philadelphia where the evidence was going in, 
to testify about that article. We had been extremely anxious to get 
the original, because if we could have got the original article in Mr. 
Drawbaugh’s handwriting, it would probably have given us some in- 
formation. The best we could have was the thing as printed, and 
Mrs. McDowell's recollectiou that she left out nothing of importance, 
and that she certainly didn’t leave out anything about the tele- 
phone. 

While cross-examining Mr. Nesbit, the defendants, evidently ex- 
pecting this, produced from their own possession what they asserted 
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to be, and what undoubtedly is, the original draft of the biography. 
It is in the handwriting of Mr. Hull. It was not the copy that was 
sent to the publisher. Mrs. McDowell thinks that was in Draw- 
baugh’s handwriting. This was a copy or rough draft in pencil pro- 
duced by the defendants themselves. Now we have all we want, — 
the rough draft of Drawbaugh’s own biography, or his autobiography 
in his possession. And it is enough to settle the case. It doesn't 
spare epithets any more than such biographies generally do. 
I read from complts, i, 705 :— 


"Daniet Drawpaucn. One of the greates inventive geniouses of 
this [the] age (so prolific of great men) is the subject of this sketch,” 


Upon the oceasion when he published his advertising card in 1874, 
modesty forbade him to mention his telephone; but part of his 
modesty had been gotten over by this time. 


“Danl Drawbaugh, who was born in the year in the quiet 
secluded village of Milltown three miles S. W. of Harrisburg 
where he has spent the greater portion of an active life conceiving 
& producing asa result of the conceptions of an unusually fertile 
brain, a score of useful ingenious machines & devices. It appears [ that 
the} by au [in] examinefion [ing] the list of his inventions that the 
leading manufacturing intrests of the place (Milltown) in [his youth- 
ful} Ais boyhood days, gave direction to his thought & incentive to 
action. We propose to give herewith a sketch of his inventions but 
ure sorry that we cannot accompany it with [a] suck a discription of 
each as their importance merits His first invention was an automatic 
sawing machine, then a No. of machines used in wagon making next 
a machine for boring spoke tenets then a machine for s sawing 
tenets a barrel stave jointing machine, patented 1851 this machirv~ 
was pretty generally introduced & its merits apreciated, an ‘led 
matic grinding machine was next invented to meet a dem: Us “Nines 
by the introduction of the jointer, then followed severg a “ited 
for making staves heading & shingles all of which * thes. 
1855 after which machine for rounding heading,” for dpa fre 


fess 
& finishing outside of barrel were [next] Cuts Wn in mine 
again followed by a device for running w=2 jy < Naj] pl %. 
millstones & a device for elev: ating, “ “Imse) aks py), le 
“ ron for ‘Oto. 

He then invented & had patentaie ie a 2 oo 
feeding next a tack machine &Pleture, ~°€S0ray ae ed » = -€ 
raphy next engaged his at’ Nex} ele Mien) << “Patent 
this field, by manufacturi’ “Ctrigaver to loom 


matic lenses for camera prep... « 


: »pears from., 
improved the process for enlarging “Pl L 


ity 


118 ARGUMENT OF MR. STORROW. 


electric machinery attracted his attention and an electric machine 
was produced throwing out of consideration the galvanic Battery and 
voltaic) electric pile, then a machine for alphebetical telegraphing ; 
then the justly celebrated electric clock & the machinery necessary 
for its construction & several kinds of telephones one of which 

'was) is opperated by Batery and another by induction It will be 
seen from the foregoing that Mr. Drawbaugh has has penetrated vast 
fields in search of information & with what success, we leave the 
reader to determine. We are proud to own Mr. D asa citizen of 
our Township & deem him worthy of a position (of) at the head of 
the list of our prominent men and are hapy to accord him that 
position,” — for ten dollars. 


There is the list, there are his inventions, — every one of them. I 
will come to the telephone presently, but unless there is something 
different about that, all of them were improvements in old and well- 
known devices, — improvements in shingling machines, in nail-mak- 
ing machinery, in photography and so forth. He was plainly ¢ 
mun who picked up what was gving on, experimented and enter- 
tained himself with the luxury of experimenting. 

When we come to the last ciause, “electricity and electric ma- 
chinery ” are mentioned, “ throwing out of consideration the galvanic 
battery and electric pile.” 

There is no trouble in recognizing that as the magueto key which 
worked without a battery, as a small dynamo machine, or small call! 
bell would. 

‘Then the justly celebrated electric clock, and the machinery 
necessary for its construction, and several kinds of telephones.’ 

Would anybody speak of Howe as inventing “ several kinds” of 
‘ewing machines 2? Or, would anybody speak of Mr. Bell as the 


‘jqutor of “ several kinds of telephones” ? One man invents the 

telep2he- nies men invent “ several kinds” of telephones. Four 

months’clore he wrote that, three newspapers, from two of which 
ontis 


Ihave al;2dy read, and another newspaper in Harrisburg from which 


Deen wet rad, announeed that Mr. Draw baugh is now engaged 1 in 


. ' r ee 7 ' A —~ oo Lb . . 
coustructing or inventing “a new kind of speaking telephone.” 
*S nds” : ‘ say al it. 
' Several kinds” by this time, and that {fs all he had to say about it 


New I came te his next statement about telephones. You must 


“wnember that these artic 
ats » the telephone did not. 


sles were written and printed, not at a time 
attract attention. There has never been 
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a year when the telephone attracted so much attention, perhaps, as 
the year 1878. The novelty had not worn off. It was still marvel- 
lous, startling, surprising. Many people had not seen it. It was not 
only marvellous and startling, but the speed with which it was coming 
into commercial use promised a fortune to the owners of the patent. 
Theodore Grissenger, of Mechanicsburg, was a dealer in agricul- 
tural implements, apparently a man of some means, a man who has 
made several inventions and taken out some patents himself. In 
April, 1878, he and his brother Jacob, and his brother-in-law, 
Jacob Shettel, the latter a connection of Drawbaugh’s by marriage, 
became Drawbaugh’s partners in the matter of the manufacture of 
electrical clocks. They paid him $500 down for their share, and 
were to pay all the expenses, ete., and for his labor in making 
clocks, and he was to receive certain other money out of the profits 
and proceeds —a certain share of the proceeds. Not long after the 
Ist of April, Mr. Grissinger, being one day at Mr. Drawbaugh’s 
shop, said to him jokingly, “ You had better have invented the tele- 
phone ; there is more money in that than in the clock.” Then you 
have the reply of Mr. Drawbaugh, “I did something in that way.” 
Whereupon, Mr. Grissinger pricked up his ears and he thought, 
“There is money in telephones; I know that; and if this man has 
done anything, I would like to have a hand inthat business.” So he 
asked Mr. Drawbaugh a few questions, and the conclusion he came 
to from Mr. Drawbaugh’s statements which he made to him was, in 
substance, that he had experimented some, but had not got any 
results,— had got nothing to show for it. (Brief, p. 220; app. 409.) 
Next we find that Mr. Drawbaugh went to the office of Mr. 
Theophilus Weaver, a patent solicitor of Hartisburg, who was 
employed by this Clock Company to take out patents on the 
magnetic clock, which had never yet been patented. He had sold 
the clock before it was patented; and the purchasers were to bear 
the expense of patenting. Mr. Weaver had known Mr. Draw- 
baugh for ten or twelve years, and had been intimate with him, and 
they had talked much upon mechanical matters. Mr. Drawbaugh 
had been in the habit of going to his office and reading the Patent 
Office reports, from time to time, and he had got Mr. Weaver to look 
up the state of the art on various subjects. All this appears from Mr. 
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Drawbaugh’s own cross-examination, and from letters and other papers 
that are introduced. During all those years Mr. Weaver never heard 
that Mr. Drawbuugh had a telephone. Now, here was a man con- 
sumed with a desire to get that thing patented ; there was a fortune In 
it for him when he got it patented. You must bear in mind that he 
could have gine to the office of Mr. Weaver, and Mr. Weaver, with- 
out the $20 (which was his fee for taking out a patent), would have 
done it quick enough on credit forsuch aninvention. During all those 
years Mr. Drawbaugh had been discussing with Mr. Weaver one 
contrivance and another, but never mentioned the telephone. That 
is not a matter of memory, merely; Mr. Weaver goes on the stand 
and testifies positively to it and is not contradicted; but it is nota 
matter of memory merely. Why, if such a thing had been brought 
to Mr. Weaver before telephones came into use, an application for 
a patent would have gone to Washington within twenty-four hours. 
Mr. Drawbaugh does not pretend that one word was ever said to 
Mr. Weaver on the subject. 

Drawbaugh was examined and cross-examined, and on cross- 
examination was asked once or twice to whom he had applied for aid. 
He named two or three persons, but he did not name Mr. Weaver; 
but he did say that he had had Weaver look up the state of the 
art about other subjects on several occasions. Mr. Weaver, upon 
one occasion, examined Mr. Drawbaugh as a quasi expert witness. 
He was conducting an interference, and put Mr. Drawbaugh on the 
stand to testify about the models; that was in 1875. One would 
have thought that in the intercourse about that interference in his 
sbop the subject of the telephone would have been drawn out; but 
nothing of the kind was said. In the spring of 1878 we find that 
Weaver was drawing an application for a patent on the clock, and 
Mr. Drawbaugh was in his office, and the conversation turned on 
the subject of telephones, which were then in extensive use in 
Harrisburg, and Mr. Drawbaugh said, and Mr. Weaver’s answer is 
a long one, so | will read the most important part (complts, i, 398) : 


“ That he, too, had experimented on the electrical telephone years 
ago, and before Bell came out with his invention, and that he had 
some resulis, but that they were not of such a satisfactory nature as 
to go ahead at the time with his experiments; that he had given up 
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his experiments for the time being, and now it was too late for him 
to hope to bave any standing as an inventor of the electric telephone.” 


(Brief, p. 221; app. 390. ) 


Now, if your Honor will observe just what that is, and what Mr. 
| Drawbaugh said about it. It was not a question whether he had 
made a successful telephone out of his own head, and did not know 
[ whether it was before Mr. Bell, or that he did not know what 
Mr. Bell’s date was; but, as he stated it, it did not turn on any 
knowledge of the date; it was that he had never done the thing. 
| He said, in substance, “What I did was years ago, but it was 
not a speaking telephone.” Reis could have said that. At this 
interview with Mr. Weaver, Drawbaugh not only told him what I 
have read to you, but also told him that he was ‘hen trying to improve 
the telephone, — to make the sounds louder and more violent, — the 
same kind of statement which got into the newspapers of that month 
and which was mentioned to Lloyd and Worley and by Stees (pp. 
109, 112, 113, supra) ; and he made a sketch of an amplifying lever 
to be attached to the diaphragm for the purpose of giving a greater 
range of motion ; and that sketch is preserved, and it has been put in 
if evidence; and it is fiot only put in evidence, but it is written on 
the back of a rough draft of the magnetic clock application, which 
™ was not begun until about the Ist of May, 1875 ; that fixes the date. 
So that there is no doubt about that incident. There is no doubt 
about the date. There is no doubt about the fact. If there is 
anything in Mr. Weaver’s testimony which is not just what it ought 
to be; if he has overstated, understated, omitted or added anything, 
Mr. Drawbaugh could have gone on the stand to contradict him, but 
he has not dared to do it; after Mr. Weaver testified, the defendants 
' examined two hundred and thirty-eight wituesses, but they never 
produced Mr. Drawbaugh. There was a diaphragm; and a lever 
was hinged at one side which extended to the centre of the diaphragm, 
and a motion given to the centre of the diaphragm would be greatly 
amplified at this end of the lever. 
Mr. Dickerson. A mechanic would have thought of that, and 
so would any electrician. 
Mr. Storrow. In Harrisburg there has resided, for nearly 
twenty years past, a dentist; his name was Dr. Moffitt, and he was 
16 
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rather an intimate friend of Mr. Drawbaugh. He had known him 
for twenty or twenty-five years, and he was called as a witness for 
the defendants. From a period as early as 1870, and some time 
before that, he had been in the habit of going to Mr. Drawbaugh’s 
shop, partly for trout fishing in the neighboring run, and partly “ on 
account of the interest he took in Mr. Drawbaugh’s numerous inven- 
tions”; “almost any mechanical pursuit the man was working on, 
being interested that way myself to some extent.” He was 
himself somewhat of an inventor, and had taken out a number 
of patents, and was interested in that way, appreciative of such 
things. He is called as a witness for the defence; and I am 
going, by and by, in another connection, to call upon your Honor to 
consider this testimony, as to what he knows and its effects. It is 
certain, that he did know all that Mr. Drawbaugh had done that 
was generally known to the community. With his knowledge, a 
man, to be presumed of respectable education from his profession, 
interested in inventions, with an acquaintance with Mr. Drawbaugh 
of twenty years’ standing, visiting his shop on account of the interest 
he took in Daniel Drawbaugh’s various inventions, Drawbaugh 
would have disclosed to him the speaking telephone the moment it 
existed. ' 

In the fall of 1878, Dr. Moffitt determined to embark with Mr. 
Drawbaugh in some invention, and the one that he selected was 
another improvement in molasses faucets, — an improvement on an 
improvement in molasses faucets. He solicited to go in with him as 
another partner, Mr. Chellis, the storekeeper in Harrisburg, who 
kept the ninety-nine cent store there, a very enterprising man, and 
a man apparently of considerable means, and one of the defendants 
in this case (he is one of the three, as I explained yesterday, who 
got three quarters of Drawbaugh for nothing in May, 1880, and ex- 
panded him into five millions of dollars, — not directly into hard 
money, but into five millions of stock). They considered and de- 
termined to go in with Drawbaugh as partners in the manufacture of 
this new improvement in molasses faucets, then untried and un- 
patented ; but before doing that they thought of telephones. Will 
your Honor turn to the brief, pp. 230-31? I will read from the top 
of p. 251. 

They actually went into the faucet business about December, 1878, 
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Mr. Chellis testified on this point, and his testimony will be found in 
defendants’ proofs, Vol. I. p. 548. Mr. Moffitt testifies (defts, 1, 
919) :— 


" @. 24. Why did you finally decide to go into the faucet rather 
than the talking machine? 

“A. Because I understood the faucet business better than the talk- 
ing machine, and having asked Mr. Chellis what he thought of the 
talking machine as a speculative enterprise, he discouraged it and en- 
couraged the faucet business, because, as he stated, there was more 
prospect of making money out of it, the faucet, in a short time, than 
out of the talking machine.” 

“XV (. 28. How long before you went into the faucet business 
did you have a conversation with Mr. Chellis about the relative mer- 
its of the talking machine and faucet ? 

“A. As near as I can remember, a month or two. 

“X Q. 29. Your conversation must have been somewhere in the 
full of 1878, I suppose? 

“A. I think so. 

“X (Y. 30. Did he tell you why he thought there was more pros- 
pect, etc., as you have stated? 

"A. Yes, sir. I remember that one of the leading points stated 
was that the telephone was already in use, and that Dan would have 
a hard time to establish his claim on it, and that there would be more 
money in the faucet than in the telephone business ; his meaning was 
that Drawbaugh would have to establish priority of invention, etc.” 


a 


Mr. Chellis says that Drawbaugh urged him to go in with him on 
the telephone, but that he did not. I read from defts, i, 548: — 


"4. 12. Because I was interested in the faucet and motor 
business and wished to push them, and I did not think we could do 
much with the telephone, as Bell had a patent, and I didn’t know 
that he could antedate them. 

“@. 13. During any of your early conversations with Mr. Draw- 
bangh on the subject, did you say anything to him about Bell’s 
patent and claim of priority over all others? 

"41. Yes, sir; and I advised him to drop it, the telephone, as he 
could not antedate Bell: he said he did not know about that; that 
he had been working on it a good while; it was his way of express- 
ing himself; when I would say, You cannot antedate Bell, he would 
say, I don’t know about that; I have been working at it a good 
while.” 


Reis might have said that. “It was his way of expressing him- 
self,” he was heard to say it more than once apparently. ~ It was 


his way of expressing himself; and when I would say, You ‘annot 
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antedate Bell, he would say, I don’t know about that.” Does your 
Honor know better than he did? 

Dr. Moffitt knew, Mr. Chellis knew, that he could not ante- 
date Bell; and having had that conversation, those were the 
words that were addressed to Drawbaugh, * You cannot antedate 
Bell”; and Drawhbaugh’s reply was, “ J don’t know about that; 1 have 
been working at it a good while.” This is what you learn from the 
testimony ot Grissinger, who said that Drawhaugh told him also in 
1878, that he tried it years ago, but never did it. 

Now, I come to the next thing. That attempt to get a patent on 
that improvement in molasses faucets, in the year 1879, resulted in 
an interference contest between Drawbaugh and David Hauck, a 
mechanic in the neighborhood, who alleged that he was the first to 
make that invention. In that interfereuce contest Mr. Jacobs, one 
of the three gentlemen who produced Drawbaugh to the world, was 
counsel for Drawbaugh and his partner Chellis and his partner Dr. 
Moffitt. Mr. Hill subsequently became counsel for them after the 
evidence was closed. Mr. Hauck, the other contestant, was a man 
who, with his brothers, had in July, 1873, bought out Drawbaugh’s 
faucet patents. Drawhbaugh had made two improvements in faucets, 
one in 1867, and had been manufacturing them in his shop for a 
while. In the summer of 1873, David Hauck and his cousin,~<f 
the firm of Hauck Bros. & Co., bought that patent and went on with 
the business and carried on there the manufacturing business for 
one or two years, more or less, in that shop. David Hauck worked 
there personally alongside of Drawbaugh, on the same floor, and in 
the same room most of the time. All that Drawbaugh had, he knew. 
It was impossible that he could have had a talking machine without 
Mr. Hauck knowing aii about it. Mr. Hauck was an ingenious 
mechanic, — quite an intelligent man,—a man of some education 
apparently, if you may judge from the language of his deposition, 
and it is a fact proved by Drawbaugh himself that he was very 
intimate with Hauck, — very free in showing him his inventions. 
Indeed the evidence is that he showed him at one time this magneto 
key, which was intended to be an improvement on the telegraph 
key, and Hauck got him a chance to have the telegraph operator 
try it. The testimony of David Hauck in that faucet interfer- 
ence was taken in May or June, 1879, and Drawbaugh and his 
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counsel thought it would be a good thing and it would enhance 
his standing as an inventor if they could make the Court believe 
that he was a man of great genius for inventions. So they 
opened the cross-examination of David Hauck, which was con- 
ducted by Drawbaugh and his counsel, Mr. Jacobs, first by proving 
that David Hauck was a frequenter of the shop of Daniel Drawhaugh, 
and that he knew all about Daniel Drawbaugh’s inventions; that 
Daniel Drawhaugh was very free in communicating with him. And 
then they went on with a great mass of testimony, of which I will 
read a few words only. It will be found in complts, iv, 251 ef 


j seq. 

| Drawbaugh showed that both the Haucks certainly knew of all his 
inventions; each question is Drawbaugh’s own assertion. They 
examined Samuel F. Hauck, as follows (complts, iv, 242) :— 


"NY. 19. You and David A. Hauck frequently went to Draw- 
baugh’s shop, and talked with him on the subject of machinery and 
- of his inventions, did you not? 

“Ans. We were frequently there together, but did not go there 
together; and talked with Drawbaugh about machinery and his 
inventions. 

"X @. 20. He was very free and accommodating in giving ideas 
and hints on those subjects to friends who asked him? 

“Aus. Yes, sir; he was. 

- *\ |. 21. And David A. Hauck and the members of your firm 
were always on friendly terms with him, up to the time of this con- 
troversy ? 

“Ans. So far as I know, they were.” 


Then they examined David (complts, iv, 254) :— 


“X @. 29. While he was perfecting his clock, he told you about 
his invention, and his experiments upon it, did he not? 
“Ans. He did. 
| "“X (. 30. Once, or more than once, did he talk to you? 
| “Ans. He talked to me about it a great many times. 
"X VY. 31. Did he ever talk to you about any of his other 
1 inventions ? 
“Ans. He did. 
“X QY. 32. He was generally pretty free in communicating his 
ideas to his friends, wasn’t he? 
| “Ans. He was.” Sf 
So, plainly they knew everything. 
Then they went to David Hauck on the issue they raised (complts, 


iv, 251):— 
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“NY Q@.1. Mr. Hauck, you have been acquainted with Daniel 
Drawbaugh for a number of years, have you not ? 

"A. About ten years. 

“X QY. His shop, which has been spoken of in this testimony, ts 
situated at Eberly’s Mills, in this county, a few miles from here? 

“4. What he ealls his shop is located at Eberly’s Mills, this 
county. 

“Y Q. He is a machinist, is he not? 

“A. That is one of the trades he is proficient in. 

“X Q@. Then he is a manof versatile talents, is he? 

a 

“XY @. And a born inventor, is he not? 

“A. That I cannot say, as I have only known him for about ten 
years. 

“X @. You are aware, however, that he has made a great many 
useful and ingenious inventions, are you not? 

“4. What he has madesince I have become acquainted with him, 
that I have any knowledge of, I would call imitations, although 
some of them might be patentable.” 


Then he went on to name as among such inventions the blower, 
the boiler feeder, the magnetic clock, the steam pump, the hydraulic 
ram; and said, “ That is all that I can think of at present.” 

“@Q. Mr. Drawbaugh has also invented a measuring faucet, did 


he not? 


“A. He did.” 


May it please your Honor, they were trying to have David Hauck 
admit that this man was a great inventor. If there is a word of 
truth in their story, there is nota man in the universe who knew 
better than David Hauck whether Dauiel Drawbaugh had telephones 
there or not in 1873, 15874, 1875. Think of it. They ask him the 
questions in order to show that he knew all that Drawbaugh had 
done. “Was he not in the habit of communicating his inventions 
to you? Were not you and your brother and Daniel Drawbaugh 
quite intimate?” They put these questions to him, and he did not 
know anything about telephones. Thatwas not all. Then after he had 
asserted that Mr. Drawbaugh was an imitator and improver on other 
men’s ideas and not an originator, they went on to question him: 
* Did he not invent this?” “Did he not invent that.” And so they 


go on through two or three pages, putting to him questions of 


that kind, but never once saying telephone. They questioned him 
about clocks, faucets, blower and nail machines. Drawbaugh filled 
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the record with suggestions, but ‘hey never sard telephone. They 


wound up as follows :— 


"X @. 52. And you undertake to swear that Daniel Drawbaugh 


is 2n imitator, and not an original inventor ? 
“Ans. I believe him to be an excellent imitator, while I do not 


say that he could not be called an inventor.” 


And there they stopped. There are three or four printed pages 
of that. There it is; that record don’t lie. And they never said 
telephone once. 

We pointed out these facts and drew those conclusions on the 
record (complts, i, 836-8), and the defendants have not even at- 
tempted to meet them. 

But that is not all; they had introduced this issue whether he was 
a great inventor. They had thought over it beforehand, and 
that is the evidence they offered to sustain it; no telephone men- 
tioned. 

Go a little further, may it please your Honor, and turn to page 118 
of the same volume. After they had finished David Hauck’s examina- 
tion, the claimant's brother, H. F. Drawbaugh, went on the witness 
stand, and it appears from his testimony that he was in the habit 
of going to Drawbaugh’s shop once a week for years and years; 
he has now gone on the witness stand and sworn that he saw talking 
machines there in 1872, that he was there constantly for several 
years after that, and down to the time when the suit began; that he 
never went there without seeing Daniel Drawbaugh working on these 
machines, and that they were perfect and practical machines ; and not 
only that he saw Daniel Drawbaugh working on these machines every 
time he went there, but that he himself spent hours and hours himself 
in experimenting with them. That is what he now says he did. What 
did he say in 1879? Drawbaugh and his counsel having raised that 
issue, and that issue having been put into that case, as to whether he 
was a great inventor or not, Hauck and his counsel asked the witness, 
Henry Drawbaugh, this question: “Is not your brother, Daniel, a 
boaster?” He answered, “Oh, no; not at all.” Iam reading from 
complts, iv, 121, cross-examination, middle of the page. They 
asked him, “Is not your brother Daniel a boaster?” and he re- 


plied : — 
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* As regards the bragging, I say no; he is no braggadocio. And 
further, I never saw him make a machine that did not work. And 
as regards the faucet paying, he said it was a good thing, and would 
pay,and I was satisfied of that myself.” 

Think of the inventor of the speaking telephone, who had not 
a patent on it, who could not find means to get a patent on it, spend- 
ing a whole year litigating on a faucet, and that only an improved 
kind of faucet! 

But I will read further. 

“(, Please enumerate the machines that'you have seen him make 
of his invention, that worked satisfactorily.” 

The Court. When was this testimony given? 

Mr. Storrow. In June, 1879. I have stated these things in or- 
der. It was after ali these various publications, ete. The counsel 
for Drawbaugh in this case was Mr. Jacobs, one of the three gentle- 
men who produced him to your Honor; and one of his backers was 
Mr. Chellis. The witness, Henry Drawbaugh, answered : — 


“A. Stave joiner, two stave cutters, two heading cutters, a shingle 
cutter, a harvester, a heading rounder, a nail feeder, a felloe saw, an 
electrical clock, a rotary pump, two faucets, a water engine, and a 
great many more, and not one of them but what would work; and 
the man had not the money to go into them and push them. That 
was What was the matter.” ” 


Buthe had the money. He did push the electric clocks. He found 
partners to put in money to go into that. Then he had partners to 
carry on the lawsuit about the faucet. He had other partners of 
whom I shall speak by and by who put $20,000 into the first faucet 
business. He could get money to go into that business; yet the 


telephone must wait. 

I will go to another deposition, at p. 142 of the same volume 
(complts, iv). By and by Daniel Drawbaugh went on the stand ; 
and Mr. Hauck and his counsel not being aware that he was the in- 
ventor of telepnones, put to him a conundrum, and began by asking 
this question (complts, iv, 142) : — 

“@Y. Since 1866 what machines have you conceived and per- 
fected that have worked satisfactorily ? 

“A. To the best of my knowledge, I think that they all have. 
The nail machine gave satisfaction. I had it running in the works, 
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but the nailers drove me out. The tram and red staff was a good 
machine, and adopted by a number of millers, and acknowledged by 
them to be a good machine. The magnetic clock | consider a good 
thing, but I am not through with experiments on it. I believe this 
last faucet is a good thing.” 


Where is the telephone mentioned? He does not say that he has 
invented that, and that he considers it a good thing. 

We put David Hauck and Samuel Hauck and their workmen on 
the witness stand, and of course they testified they never heard any- 
thing about the telephone, and did not know anything about it. 

. When Drawbaugh was under cross-examination we handed him this 
deposition, and asked him to read it. The question is (defts, i, 
1065) :— 


"X Q. 1480. Will you look at your own testimony in that record 
and say whether or not, according to your best recollection, the 
statements therein made by you were correct, and whether or not 
you wish to modify or explain any of them? 

" { Objected to by Mr. Hill as incompetent, irrelevant and immate- 
rial,” —the man’s own sworn statement, —“ and as new matter not 
called out by the examination in chief,” —I1 should suppose it would 
not have been called out in chief, —“ and as a matter not between 
parties to this suit.” | 

“ 4. I think the answers there made were correct, to the best of 
my recollection at the time. I don’t know that there is anything 
there that I could wish to modify ; I could look over it, but it would 
take a good while to look over it.” 


Then he was asked to look over it, but said he would prefer to 
tuke it away and look over it at home. Then he came in the next 


day, and the question at the top of page 1070 and bottom of page 
1069 was put to him: — 


ee . . ,¢ . : 
Q. Have you examined farther your deposition in the interfer- 
ence case to which your attention was called yesterday ?” 


IIe replied that he did not read it all; that when he got home 


that evening the neighbors had gathered for a prayer meeting, and 


requested him to be present, and could not decline, and so had not Va 
had time to read all of the deposition. He was then asked to com- 


plete the reading of it, and to answer the question, and after reading 
it he said : — 
17 
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“TI do not find anything there to modify. It was given to the best 
of my recollection at that time.” 


For this, see brief, 224-7. 

Now let us put together in a series the facts I have mentioned. 

Some time after June, 1874, he published that card which contains 
a list of his inventions. I want to read to your Honor the testimony 
about that (complts, ii, 1212). Holsinger was his most intimate 
friend, as I have explained (p. 96, supra); be lived next to Draw- 
baugh three years, and says he experimented with Drawbaugh more 
than did anybody else; and that the telephone was substantially all 
the invention that he ever knew of. He printed this card, and we 
recalled him simply to prove the card he had printed, and some 
newspaper articles that he had written. 


* Q. 9. Please look at the advertising card which I now show you, 
and state whether you printed it while you lived at Eberly’s Mills. 

“A. Yes, sir. 

“ | Objected to as immaterial. | 

“(Y. 10. State, as near as you can recollect, how many of them you 
printed. 

“ | Same objection. } 

“A. I printed one hundred and fifty the first time, and think I 
printed a second lot of one hundred and fifty; Iam not positive as 
to the second lot. 

*@. 11. Did you deliver them to Mr. Daniel Drawbaugh, and 
did he pay you for them? 

“[ Same objection. ) 

“A. Yes, sir; I think he came to the office and got them; the 
understanding as regards paying for them was in consideration of the 
five dollars that Drawbaugh had given me. 

“@. 12. Was the first lot of them printed after he had given you 
the five dollars? 

“ | Same objection. 

“4. It would seem so from the fact that the type which I got 
with the money given me by Rupp and Drawbaugh is used on the 
card, which I did not have before I received that money; the card 
is printed on both sides and is as follows.” 


Then follows the card, already printed pp. 53-4, supra. 

Drawbaugh had loaned him five dollars to buy the type with. 

Although the witness was not positive as to whether a second edi- 
tion of this card was printed, yet, inasmuch as he was not cross- 


examined on that subject, and as Mr. Drawbaugh didn’t come on the 
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witness stand to contradict his testimony, I think it must be taken 
as fairly proved that there were two editions. Your Honor will 
search in vain for any reason why the telephone was not mentioned 
in that list. Drawbaugh knew of it and Holsinger knew of it; and 
yet there is not a word, with reference to the telephone, printed on 
this card. 

The next thing was the article by Holsinger in the fall of 1875, 
about the electric clock as a great invention. Then all the state- 
ments made in the spring of 1878. Then there was the visit to the 
telephone office, and no pretence made that he had invented the tele- 
phone. Then the biography. Then the adjudication by these 
parties, suo judice, in the case of Chellis and Moffitt. Chellis now 
wants this Court to reverse that decision and on Moffitt’s evidence. 
Then this interference matter. 

I have now stated Mr. Drawbaugh’s history, or so much of it 
as is necessary for me at the present moment to go over, beginning 
with the year 1877. I want to go back and state to your Honor the 
history of that man before that time. I want to state if I can the 
main events of his life, his means, his resources and his surround- 
ings from the time when he says he made this invention, until the 
time when he heard that Mr. Bell was famous as the inventor of the 
speaking telephone. 

He wus, as your Honor knows, a professional inventor and pat- 
entee. Onp. 236 of our brief is a list of bis patents, a dozen or more 
ofthem, from 1851 downto 1877. Their story is that he invented the 
telephone (I speak of that as distinguished from the perfected com- 
mercial instrument) in 1863 and 1864. He says that he talked 
through it with a daughter born in 1857, when she was about six or 
seven years old. One witness was produced who said that Daniel 
Drawbaugh showed him, in 1864, a drawing, or sketch (which shows 
nothing at all), and told him that he was (Aen making a machine. 
Another witness says that Daniel Drawbaugh told him in 1865 that 
he had taiked through it sueces-fully. Now I want to show what 
his life was from that time, because the testimony is uniform from 
all their witnesses that this absorbed his whole thoughts from the 
time he first struck it, whenever that was (brief, pp. 236 ef seq.). 
On page 80 of the brief we have collected a considerable number 
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of quotations, from something over forty of the defendants’ wit- 
nesses, in which they say Drawbaugh told them he had a machine 
of the greatest value. 

One witness said, “ Well, he said a good bit about it. Yes, sir; 


he said it was the greatest invention ever was known.” 
Another witness said, “ He said he could run it out for miles, and 
parties could talk in at the one end, and be heard at the other end, 


the same as persons in a room together.” “He said it would event- 
ually take the place of telegraphs.” “He told me that he had n’t 
the means, but that as soon as he ever got the meaus he was gving 
to have it patented.” 

Another witness says that Drawbaugh said, “Uncle Dan, I am 
working at something now; if I can accomplish it, it will be worth 
thousands to me. Ile said if he had some person to help him they 
could make a nice thing of it very soon. He asked his best friends, 
he said, and they all refused him.” 

Another witness says, “ He said, ‘I have invented a great many 
machines, such as telegraph.’ Then he showed me that he could 
telegraph by writing on a silver paper, tin paper, and put that to the 
wire, and it would write the same at the other end. Then he said, 
‘I have a talking machine that beats all the other of my inventions.’ 
Then he showed me some fixings for talking in; I said, * Daniel, 
this is wonderful.’” But they did not talk through it. 

Other witnesses said that he said that it was a great thing, and he 
would make a great deal of money out of it. His neighbors had 
the same view about it, that if he could make a talking machine, — 
not that he had made one, but if he could make one, —there would be 
a good deal of money in it. “One of the men made this remark: 
Look at Daniel Drawbaugh: personally, you would not think there 
was more in him than a block of wood; and the idea of a man like 
him to try to invent a talking machine.” Que of the others re- 
marked ; “If he is successful in getting it finished, he will be the 
richest man in the valley.” 

That was the talk: “If he can succeed in getting it finished, he 
will be the richest man in the valley.” 

Again on page 54 (these quotatiuns cover a number of pages), 
we have collected a number of passages as to what the rumor or 
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story in the community was. The defendants have introduced wit- 
ness after witness to say that they had heard Daniel Drawbaugh’s 
machine spoken of generally. Generally it is put to them in the 
form of a leading question: “ Did you hear Daniel Drawbaugh’s talk- 
ing machine spoken of ?” and the witness says, “Yes.” Now, you 
might have said as much as that about Reis. That merely shows, 
or at most tends to show, that he was trying to make one. Every 
now and then we get out from the evidence some real indication. 
Here is one; I take that of Jere Fry: he says that Drawbangh did 
not talk, but sang through them; and, after that, “I talked with 
several persons that it is a very good thing if he gets it accom- 
plished.” That was as late as 1875. 

Another man says: “I urged him to get it patented; he said that 
he had not it completed or in shape to get it patented, —that he 
wanted to make some improvements on it.” This was 1874. “After- 
wards we spoke about getting it patented, and his plea was poverty.” 
“I know he pleaded poverty several times that I spoke to him about 
it after that first conversation, when he said that he did not have it 
in shape yet.” 

Another man, the cobbler of the village, says that in the fall of 
1872, when a number of them were together, “I heard Emanuel 
Dietz make a remark in my shop about Daniel Drawbaugh and his 
talking machine. Daniel Drawbaugh was going along with his 
hands in his pocket, with his head bowed down, and Dietz said, 
‘Here comes Dan Drawbaugh, the damned fool, he will go crazy 
trying to make a machine to talk to people away off.’” 

That was a remark which the defendants say was addressed by one 
of the villagers to another villager in the village exchange, the cob- 
bler’s shop, and the witness represents that all recognized it as true. 
It was not that Drawbaugh, in 1872, had had, for five years, a talking 
machine which talked perfectly well; but that he was then so far 
from success that failure was driving him crazy (defts, iii, 369) :— 


“@. 17. You say that Mr. Drawbaugh was coming along in a 
stooping position at the time. and you illustrated it by rising in your 
chair and howing your jead down as if in deep thougit; does that 
describe the appearance of Mr. Drawbaugh at the time ? 

“A. Yes, sir.” 
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Ridiculous as this is, they want your Honor to believe that he had 
completed it five years before that, and had a completed talking ma- 
chine; and yet here he was, with head bowed down, engaged in 
thought, trying to invent a telephone; and the remark is made that 
“he will go crazy trying to make a machine to talk to people away 
off.” 

By conversations of that sort you are able to get x little insight 
into what the villagers thought of him. There is a lot more of 
the sume sort. It appeared afterwards, by their cross-examination 
of one of our witnesses, that Dietz was frequently in that shop, had 
lived for twenty years in that village, and lives there now; and yet 
the defendants did not call him. They put in, against our objection 
to it as hearsay, the cobbler’s verson of what Dietz said, twelve 
years before he testified ; and yet there was Dietz himself, living for 
years right alongside of Drawbaugh, still living there; and yet they 
did not call him (brief, pp. 291, 293, 310; app. 466). But I do 
not want to complain of that paiticular picce of testimony. 

They say that Drawbaugh made this invention and made his first 
instrument in 1864 or thereabouts. If you believe his story, he 
talked with his daughter in 1863 or 1864. That daughter is not 
living. About that time he made an improvement in nail machinery, 
an attachment to a nail machine to feed nail plates; he found no 
trouble in getting partners and money both. He got three part- 
ners who put in money, paid for his time and had the invention pat- 
ented. They paid for his time in experimenting, and for making a 
machine and for materials and for the expense of putting it up; a 
patent was taken out in December, 1865, and another in November, 
1867. These three gentlemen put in a number of hundred dollars 
each. Mr. Drawbaugh did not know exactly, but as far as one can 
judge from his testimony, how much, they must have put in from one 
to three thousand dollars. Is that the case of a man who could not 
get assistance? One of these three partners was Governor Geary of 
Pennsylvania. Could there be a man_ better able than he to give 
publicity to the invention of a speaking telephone? It was just 
after the war. Governor Geary was then the foremost man in the 
State. Another partner was Governor Geary’s brother-in-law and 
private secretary, Mr. B. Frank Lee. That busivess continued until 


DRAWBAUGH’S HISTORY. — THE NAIL MACHINE. 135 


1872 or 1873. Just think of it! Living three miles from the cpi- 
tal, he had, fora partner, Governor Geary for five years, with a 
perfect speaking telephone in his possession, and nothing ever came 
of it. Try to believe that. Mr. Lee died in 1877. Mr. Eberly, 
the other partner, is living, and his deposition has been taken by 
the defendants; and in that deposition he says he never talked 
through one, but he thinks that Drawhaugh showed him one, and 
said to him if he wanted to go in, Mr. Drawbaugh would take him 
in as a partner, but he never tried the telephone. That is all that 
Mr. Et-erly knows about it. It appears from Mr. Eberly’s deposi- 
tion that he is a man stricken in years and broken in mind, and his 
testimony was so ludicrous about things which he swore to as posi- 
tively as he sore to this, that it cannot have any weight. He swore 
that in 1867 he saw the flat instrument A, which, as a matter of fact, 
the defendants allege was not made until 1874. He is that kind of 
a witness. For the nail-machine ente:prise see brief, pp. 239-243. 

Next he invented an improvement in molasses faucets. One day 
the village storekeeper found fault with his molasses faucet, and 
said that it would not operate in cold weather. Mr. Drawbaugh 
said that he thought he could make something that would remedy 
the trouble. He made a wooden model, brought it to the store- 
keeper in a day or two, and asked him if he would like to put 
money in and get out a patent, and carry on the business of manu- 
facturing them for half an interest. That was done; and Daniel 
Drawbaugh afterwards sold for $1,000 his remaining half interest, 
and got a good indorsed note for it; that was in 1867, 

It turned out that the invention involved in the faucet (which was 
a rotary faucet, — you turned a crank, and it measured off the molas- 
ses something as a gas meter does) could be used as a pump for 
pumping water instead of molasses. Drawbaugh, having sold to 
these two persons the right to use that invention for a faucet, he 
proceeded to get up a company to buy of him the right to use the in- 
vention in a pump. He got up a pump company among his neigh- 
bors. The company was formed of six persons, and it began by 
raising and paying him $6,000 for the right to use that part of that 
invention. Daniel Drawhaugh received $5,000 of it in money, and 
$1,000 in one sixth share of the stock, one sixth of the property. 


ee 


OA ORR UTE eo BRM Et eg REE, ee 


ARGUMENT OF MR. STORROW. 


They did not pay him all in cash at the moment; they paid part in 
eish and part in notes, which ran along for about two years; but 
they were all paid in full. That was not all; they next proceeded 
tu fit up a workshop; and, in order that [ may be accurate about 
that, I will read from a deposition, which will be found in the brief 
at page 243. It is the deposition of John Drawbaugh, Daniel 
Drawbaugh’s brother, who describes it. This company was known 
by several names at different times. It was sometimes called the 
Faucet Company. sometimes the Pump Company, and sometimes 
the Drawbaugh Manufacturing Company; but it was substantially 
the same concern, under different names. It was substantially and 
practically one concern, one enterprise. The whole matter of this 
enterprise is spread in the brief, p. 243. Iwill read from John B. 
Drawbaugh’s deposition (detts, i, 616; brief, p. 243) :— 


“X Y. 121. The Drawbaugh Manufacturing Company was the 
company composed of Gorgas and others who made your brother’s 
patent faucets ; was it not? 

"in 2 

“X VY. 122. It was the same concern that was sometimes known 
as the Pump Company ; was it not? 

“A. I guess that will want a little explanation to show the differ- 
ence. In the commencement, the Pump Company and the Faucet 
Company were two different companies. After the invention of the 
faucet was completed, Daniel discovered that he was not able. far 
want of funds, to bring the faucet into the market. He sold the right 
of the ‘aucet toa company by the name of Gardner & Crull for $1,000, 
for which he took Mr. Gardner’s paper, with Jacob Croover’s name 
as security. Then Daniel turned the faucet into a pump, or rather 
made a pump on the same principle as the faucet. On that they 
formed a company in the name of Mr. Gorgas, Musser, Hursh and 
others. They were to pay him a consideration of $4,000 as I heard. 
That company established a machine shop at Eberly’s Mills, which 
some of the company told me co;t them from $20,000 to $25,000. 
After manufacturing the pump for about one year they found the 
pump to be a failure. The company then purchased the Drawbaugh 
rotary molasses faucet from Mr. Gardner and others; the price they 
paid for it I do not know.” 


Mr. Drawhaugh was examined about that. Mr. Gorgas was one 
of the partners and bookkeeper of the firm, and was called by the de- 
fendants. The details they give are a little different from those stated 
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by John Drawbaugh, but not materially. Mr. Gorgas testitied (defts, 
i, 677; brief, p. 247) :— 

"Q. 7. Upto what time did that company continue to manufac- 
ture and sell faucets and pumps ? 

“1. 1 think up to the time of the sale to Hauck Brothers & 
Co.” 


Which was in July, 1873, six years after the company was 
formed, when the stock, good-will and everything was sold out to a 
new concern. Ido not think they continued the business all that 
time very actively, but they were carrying on some business up to 
that time. Mr. Gorgas says they were carrying on some business 
up to that time. This shows that he had around him, therefore, 
during those six years, from six to nine partners at different times. 
They were men of means. One of them was worth $90,000 ; another 
was worth $40,000; another was worth $30,000 ; and another $20,000 
or $30,000; and another is described as “well fixed.” They were 
his immediate neighbors, farmers who lived in that wonderfully 
rich country, the Cumberland Valley. These were people who had 
lived within a stone’s throw of him; and who, on the faith of his 
inventions, raised that money and paid it to him, and fitted up a 
shop. The concern went on; but apparently the demand for faucets 
was not enough to occupy their works and their capital; so in the 
spring of 1869 they proceeded to turn their attention to the manu- 
facture of something else; and the first thing they did was to ask 
Daniel Drawbaugh (who was their master mechanic, their draughts- 
man and designer of machinery, for they did a general jobbing busi- 
ness as well as the particular business of manufacturing faucets) to 
furnish them with some other invention of his own, to occupy their 
$20,000 of capital and their machinery. He suggested that they 
make a stamp canceller, and a machine for making carpet tacks, and 
some other contrivances which he had formerly devised. There 
did not seem to be much money in those, and they did not take 
them. Finally, it was suggested that they should make a gas gov- 
ernor which he had invented; a contrivance to be attached to the 
private pipes of consumers, to regulate the flow of gas. It was an 
old contrivance, but I presume that he had made one of a somewhat 
18 
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different shape, or somewhat different in detail. He went to work 
and made a new gas governor to exhibit. Let me read from the 
records of the company what is stated as to them, —I refer to our 
brief, p. 250: — 

“Jan. 29, 1869. Daniel Drawbaugh agreed to give his gas gov- 
ernor that he is now preparing to secure a patent for, to the com- 
pany, for the company’s use and henefit, the conditions to be agreed 
upon hereafter.” 


Daniel Drawbaugh testified (defts, ii, 1001; brief, p. 250) :— 


“I made the second gas governor more complete in order to show 
it to the Drawbaugh Pump Company for the purpose of illustrating 
it to them, for the purpose of getting them to take an interest in it. 
There were some inquiries made about the machine, and it was 
found that the gas companies would not allow it to be attached to 
the meter. I guess for that reason there was nothing done. They 
did not take an interest in it.” 


Not because they did not believe in him as an inventor, but because 
the gas company would not let them ue it. They went so far as to 
have the thing tried in the shop. He fitted up a retort in the forge, 
put up a iine of piping in the shop, put in the gas governor, and 
fired the gas retort. It leaked and destroyed the exhibition, and noth- 
ing more was heard of it. Not a word about the telephone. His 
whole company assembled at his shop to examine his inventions, in 
order to find something to put their money into; all there in his 
shop where, if his story be true, he had had telephones for two years: 
but no exhibition of them, no mention of them. That was in the 
spring of 1869. but they did not lose faith in him then. The next 
thing on the records are the minutes of a meeting held March 26, 
1869, where you will find the following (brief, p. 251) :— 

“On motion of Henry S. Rupp and Daniel Drawbaugh, it was 
agreed that Daniel Drawbaugh shall, as speedily as possible, not 


to interfere with other necessary work, get up and make a screw 
machine for the use of the shop and for its benefit.” 


They had exhausted his list of inventions, and this company, with 
a machine shop and $20,000 of capital, now they wanted him to 
invent something new. Mr. Dorsheimer, from Buffalo, a relative of 
Mr. Gorgas, came there, and he told some of the members of the 
company that there was money to be made in manufacturing screws. 
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He said that it was a paying business; and Mr. Drawbaugh said he 
could easily invent a machine or get a machine that would manu- 
facture screws. But what he did never came to anything. 

In 1870 this concern reorganized. They had been a partnership 
up to that time, and they then reorganized as a corporation under 
the laws of the State of Pennsylvania, with a capital of $20,000, 
which was less than they had actually paid in. ‘They called them- 
selves the “ Drawbaugh Manufacturing Company ”; they named it 
after him, and formally elected him “ Master Mechanic and Draughts- 
man.” They got up a bill-head and an advertisement of what they 
manufactured, including a list uf half a dozen of his inventions. 

Now, may it please your Honor, there was that organization 
(which had raised $25,000 on the faith of his inventions), which had 
been going for six years, and was now seeking for something more 
of his to make; seeking some new invention of his; making some 
of his things and asking for more; he offered them one thing and 
another, and another, yet never so much as mentioned a telephone to 
them during the whole of that time. What is the use of saying that 
he never patented or used the telephone because he could interest 
noone? He never even asked them to put money into it; he never 
even mentioned it to them! What is the use of saying he hada 
practical speaking telephone, and that all he wanted was to get some 
one to put money into it, and to get $75 to patent it, and could not? 
He never said one word about it when he was there offering all these 
other things to his company. See p. 147, infra. 

That is not all. On p. 245 of the brief we have a list of the 
partners, and a pretty fair list of the workmen. There were nine 
partners, and there were from time to time as many as eight work- 
men at one time. 

We have got the names of sixteen, seventeen or eighteen who, at 
different times, worked for that company. Over six years this ex- 
tended, with a shop full of telephones, and everybody knew it, so 
they say. Nobody could go there without seeing them, they want 
you to believe. One of their witnesses, George Hosler, the cubbler, 
testifying about the year 1872, says that a man must have been a 
deaf mun in that village not to know about it, because even the 
children were talking about it. During those six years he was une 
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of a firm of nine men, appreciating him, naming their company after 
him in the third year of its existence, with from fifteen to twenty 
workmen in their employ, and nof one of these twenty-five men ever 
talked through the telephone or ever was talked to through the tele- 
phone, or ever saw the telephone in a condition to be talked through; 
yet with the exception of what is pretended by possibly two or 
three doubtful and discredited witnesses, it is not pretended that one 
of these men even so much as heard of a telephone during that time. 
It is certain that they did not. Thatisa pretty strong statement ; but 
that is what the proof is ; the uncontradicted proof, — the proof drawn 
from the defendants’ own record. What is the use, if that turns out 
to be so, if these parties were there, ready to put money in his in- 
ventions, and were asking for more of his inventions, — and we have 
the positive testimony of partuers and workmen who worked along- 
side of him that they knew nothing about it, — what is the use of 
bringing in those who only occasionally were there, farmers and 
idiers who loafed in there at times, to say that they knew all about 
these things? 

At page 245 of the brief you have a list of the partners, — nine of 
them. William L. Gorgas was the bookkeeper, superintendent and 


time keeper, daily engaged at that shop for a considerable length of 


time, not for the whole six years, but during 1867, 1868, 1869. The 
defendants called him, and had him testify about some money trans- 
actions between Daniel Drawbaugh and the company, but did not 
once ask him about telephones. They called man after man, and 
inan after man, from fifty miles away, to say that they had heard 
somebody say, that they had heard somebody say that they had 
heard that Drawbaugh had a talking machine. They put on the 
witness stand the claimant's partner, the foreman and timekeeper of 
the company, now the teller and bookkeeper in a bank in Harris- 
burg, yet they did not ask him one word about that. 

Then they put on the witness stand Samuel F. Hertzler, a twenty- 
year-old friend of Drawbaugh, a farmer who lived close to the vil- 
lage, only one field distant from Drawbaugh’s house, a man worth 
$40,000, a wine grower, — makes and sells wine, — who naturally 
would have known all that was going on. They put him on the stand 
to prove that Drawbaugh once came to him to borrow five dollars, 
and that he was very slow in paying it; that Drawbaugh bought pro- 
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visions from him; that Drawbaugh’s children would come and buy 
provisions and would sometimes not have the money to pay for them, 
but would say, “ Pa would fix it,” and they always got the provisions 
just the same. They put that man on the stand, yet did not say tele- 
phone to him. They are the parties who have got the burden of 
making out a case. He is a responsible man, a man of means in that 


place, but there is not a word said to him about the telephone. 
They then put Mr. William R. Gorgas on the stand, a man who 
lived near the village, a mile and a quarter from Drawhaugh. who 
se, ] 


has known him for many years, and was a partner; who was worth 
$90,000; and they asked him whether Mr. Drawbaugh ever applied 
to him for any money. He answered that he had, at one time, after 
the Faucet Company wound up, between the summer of 1873 and 
the fall of 1877, at which latter date Gorgas moved over to Harris- 
burg; that Drawbaugh once said to him at the shop, “I have got 
an invention that I want you to put some money in.” He said that 
he did not care to do it. That is all. There was no pretence that 
it was the telephone. Why, the shop was full of contrivances that 
he wanted men to put money into. There was no pretence that any- 
thing was said to this man about the telephone, and not even a sug- 
gestion that there was a telephone there. Not only that, but 
Drawhaugh was asked in his own deposition whom he had applied 
to put money in, and he named two or three, but did not say that he 
had ever asked Mr. Gorgas for money for his telephone. So Gorgas 
was a man to whom he did go for aid about other inventions, but 
not about telephones, and there is not a pretence nor an intimation 
that he ever saw one or even heard of one. See for Gorgas also 
p- 147, mfpra. 

Then we called Mr. H. S. Rupp, a florist, a man of wealth, the 
largest greenhouse man in the county, a man of high standing in 
that community, who has known Drawbaugh for a long time, and he 
said that Drawbaugh had been to him « number of times about vari- 
ous things, and had shown hira his inventions and had talked with 
him; yet Mr. Rupp had never heard of the existence of a telephone 
or of anything like it in Drawbaugh’s shop until he went there once 
in 1877, after he had seen speaking telephones elsewhere; and he 
then listened at that instrument, the tin can, and heard a sound, but 
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could not make out what the sound was. That was in 1877. For 
H. 8. Rupp, see brief, pp. 248-250; app. 435. , 

Then we called Mr. John F. Hursh, another partner, and he said 
the same thing ; that he had heard of it first in 1877 or 1878. Hursh 
Was a man worth $30,000, and was living between two and three 
miles from Mr. Drawbaugh. There is no escape from that testimony. 
For Hursh, see brief, p. 248; app. 443. 

Now, look at the workmen. We called first of the workmen on 
that list, Jacob Carns. He worked three years for that Faucet Com- 
pany, from 1867 to 1870; and he boarded for six months of that 
time in Mr. Drawbaugh’s house, and taught music to his daughter; he 
was the musician of the place and played the organ iu the church ; 
but he never heard of the telephone. He was the young man of 
the establisment, and was just the one who would have been called 
in when experimenting was going on, and he was called in when 
there were experiments about other things; but he never heard a 
word of a talking machine (brief, p. 249; app. 248). 

I will not go through with this list of workmen. Curiously 
enough, the defendants called three or four of those workmen, but 
they never told the Court that they were men who worked for the 
Faucet Company (brief, p. 248). 

They called John C. Smith, who was born and brought up in that 
village, and whose father lived there at 1878; and he testified that in 
1872 and 1873 he was running as a fireman on a locomotive engine ; 
and that on off days and on Sundays he used to go home tw see his 
father, and would spend most of his time in Drawbaugh’s shop and, 
“as near as he could remember,” used to experiment a great deal. 
He is not quite sure about it; but the inference intended is that he 
spent almost every Sunday experimenting on the talking machine, 
— with that tin can and tumbler. That is all the knowledge that he 
pretends to have. The inference you get from the deposition is that 
that was about the only time when he was much at the shop, and 
therefore that must have been the time that he saw it, for he was not 
much there afterwards. Now that fellow worked three years for the 
Faucet Company, — 1868-70; and he doves not pretend to any 
knowledge of the telephone before 1872. But that is not all. It 
turns out afterwards, that this man Smith worked at the shop in 
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1877, was building a portable steam engine there, and was working 
there for himself, off and on, for about a year in 1877. There was 
not a word of inquiry about that; we proved it afterwards by Draw- 
hbaugh’s cross examination. For Smith, see brief, p. 248; app. 91. 

If that is true, it cuts off five years of their history. If we were to 
sift the testimony of these witnesses, one half of it would go to prove 
affirmatively that telephones were first there after 1876; this man 
cannot be in the least relied upon to prove that they were there be- 
fore that. His deposition is simply romancing. It is worthless as 
tending to fix the date. It does not appear from his deposition that 
he was there in 1877. This important fact to enable the Court to 
judge of him was not furnished to the Court. He must have clean 
forgotten that he worked there in 1877 a good part of tiie year. 
How many other witnesses are in like case? My brother on the 
other side would have done well if he had left out that deposition, 
for it gives us much insight. The witness must have forgotten that 
he worked there in 1877, a good part of the year. He has substan- 
tially no recollection of clocks which were very prominent there in 
1877, yet we know from Drawbaugh and from a previous deposition 
of this man in the faucet ease given in 1879, that he worked there in 
1877. What is the good of a memory like that? Yet in intelli- 
gence and what passes for honesty, — the mere absence of a deliber- 
ate intent to lie, — he is as good as others. 

There are a number of witnesses among the workmen who were 
called, who alleged that their first knowledge was obtained between 
1873 and 1874, and so on; but they do not say that they were work- 
ing with the Faucet Company. From some of them we find that 
out by cross-examination, and as to others we find it out otherwise. 

Now, if it were one man only, we might suppose that he had for- 
gotten it; possibly with two; but I think not. The defendants, 
searching high and low, and calling three hundred and sixty-six 
witnesses, have not got a human heing during these six years, 
among the forty partners and workmen, who pretends to have at- 
tempted to talk through this machine while connected with the shop, 
except two of the Drawbaugh family. Let us see just what they 
have got. They have one man, E. B. Hoffman, a witness thoroughly 
discredited as aromancer of the worst kind, who testifies that he 
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thinks that while he was there (and they got the date when he 
worked there incorrect: they have got it in the latter part of the 
yeur instead of the first part of the year, which, perhaps, is of no 
great consequence, although it is a circumstance that is to be taken 


into consideration with the rest of his testimony) once or twice he 
saw lying on the bench something like the mouthpiece of the tum- 
bler instrument. That is all he knows. Three years after he left 
there he says that he talked through the tumbler and tin can, and 
heard speech pertectly well. That is as untrue as the rest. He is 
the bridge witness; for him see brief, pp. 254, 394, 532; app. pp. 
134, 750. 

This case has been going on for four years. In this last year of 
the case, and in surrebuttal, they called one John Schrader, who 
was a workman in the employ of the Drawbaugh Company for six 
months, and lived in Drawbaugh’s house for two months, in March 
and April, 1869. All that he ventures to say is, that upon two or 
three occasions Drawbaugh took him into his private room and 
showed him something like a tin can, he thinks, and something like 
the cover of a tumbler, or a wooden c2p piece, and said that those 
were for a talking machine; and he thinks that on several occasions 
Drawbaugh mentioned something of the kind at the table at his 
house. Now, if Drawbaugh had had a practical talking machine at 
that time, freely shown and Known to all, as is now claimed, you 
could not have got one whose opportunities would have made him a 
much stronger witness to prove it than this man. His evidence, if 
accepted, disproves the story and all the facts essential to a defence 
during his time. For Schrader, see brief, p. 255; app. 653. 

In complts, ii, 1147, appears the testimony of Mr. Henry 8S. 
Rupp, a very intelligent man, a man of affairs. He testified for 
complainants that, being a partner in this Faucet Company and toler- 
ably familiar with Mr. Drawbaugh, Drawbaugh had a good deal to 
say to him about some other inventions, but that, curiously enough, 
he had never heard anything of this telephone before 1877. There- 
upon the defendants put into his hands what purported to be an 
affidavit signed by one Dr. Musser, who was at one time a partner 
in this Drawbaugh Manufacturing Company. Dr. Musser was 
living at the time this controversy began, but died in 1881, before 
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either side took testimony. But the defendants, before it was 
known that there would be a controversy, and before we had a 
chance to know anything about it, and afterwards, went around the 
country gathering up ex-parte affidavits. When it burst upon the 
world that there was to be a controversy, we found that they covered 
that, neighborhood with ex-parte affidavits; and when we came to 
investigate the question afterwards, we saw the effect of that course 
in that community. 

We then found that that entire community was committed ex-parte, 
upon such statements as could be got out of them, by men zealous 
for one side only, and employed in taking ex-parte affidavits. They 
were not entitled in any suit, and were sworn to before a justice of 
the peace. They could not have been used here; they have not 
been used anywhere. We have no information as to what they were 
to be used for; they were not produced in court. The effect was 
to forestall inquiry on our part, and to make whatever testimony 
has since been produced for the defence little better than ex-parte. 

They had been to Dr. Musser on the 7th of December, 1880, and 
had taken from him an affidavit in which he says (compits, ii, 
1146) :— 

* Between the years 1867 and 1872 1 frequently visited the shop 
of Daniel Drawbaugh, at Eberly’s Mills. Some time during tbat 
period, Drawbaugh told me that he was at work on an instrument 
for transmitting vocal speech over a wire by means of electricity to 
a distance, and showed me an instrument which he had constructed 
for that purpose. He called it a talking machine. I have it now 
befure me, and am able positively to identify it. This was some- 
where between 1869 and 1872.” 

He further states: “I have known Daniel Drawbaugh for twenty 
years. Iam acquainted with his reputation for veracity and honesty,” 
and everybody ought to believe him upvn his oath. 

Of course that is an incompetent and ex-parte affidavit. It is the 
affidavit of a man thrown into this case ex-perte, and is in every con- 
ceivuble way foreign to the case. It is, however, of considerable 
value, as he is the only one of these nine partners from whose lips 
those defendants have been able to extract a word about a talking 
machine; and all that can be got from him e¢x-parte, and under such 
circumstances as I have stated, is that Daniel Drawbaugh had told 


him he had something to show him, and showed him something and 
19 
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said that it was a talking machine. He did not talk through it. 
Why? That is the most extraordinary thing in this case. There 
were from time to time intelligent men, and men of respectable edu- 
cation, who visited that shop; but they were not the men who talked 
through the talking machine. The defendants, in their record, have 
called three or four witnesses, of respectable education, who testi- 
fied that they never talked through the talking machine, although 
they state that Daniel Drawbaugh showed them something and told 
them it was a talking machine ; and they said, “Good morning,” and 
went off. We find, most extraordinarily, that the most intelligent 
men, who think they were informed by Daniel Drawbaugh that he 
had a talking machine, never saw one. There are three grades of 
witnesses in the defendants’ record. The better class, the substan- 
tial land-owners, neighbors, friends and partners, Gorgas, father and 
son, Hertzler, Ezra Gilbert, Leonard, John Heck, Jackson Free, 
knew nothing of a telephone before 1877. Then a lower grade 
think they heard of something or saw something; but you have to 
pick out the lowest grade for intelligence and education before you 
find one who will say he listened; or if there is here and there an 
exception, his dates are overturned. 

Does Dr. Musser tell us what the machine was, which it is 
claimed Drawbaugh then showed him? What was it? Was it 
a string telephone? They do not identify it. Was it operated 
by electricity? What was the thing? They don’t identify it. By 
and by they call the justice of the peace, who swore these ex-parte 
witnesses to their statements. He knew about the clocks and other 
things, but he did not know a word about the telephone, and he 
does not identify anything. Musser says, “It is now before me.” 
We pointed out on the record that they did not identify it; they do 
not even sup) ly this omission. 

I submit that the attempt to thrust ina grossly incompetent paper, 
made under such circumstances, is an impropriety so great that it 
needs no comment. It is not as if it had been on the files of the 
court before the man wis dead, for then we could conceive a cer- 
tain propriety in it. But now it is produced to a court for the first 


time. 


| Intermission. | 
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Mr. Stonrow. May it please your Honor, if time were of no 
consequence, I should have liked to have read to your Honor some 
of the testimony of Mr. //lenry S. Rupp, one of the partners in the 
faucet. The most material parts are printed in the brief (pp. 249- 
254), and I hope your Honor, before you get through with the case, 
will read it. But there is one incident that appears in the testimony 
of Mr. Rupp which is worth mentioning. 

After we began taking testimony at Harrisburg in this case, in 
the spring of 1881, and while we were there, a meeting took place 
at the house of Mr. Gorgas, in Harrisburg. Mr. W. RR. Gorgas, 
then living in Harrisburg, was one of the partners in this Faucet 
Company. The defendants brought there to that meeting a Mr. 
Hertzler, another partner, and Mr. Rupp, another partner, and the 
two counsel for the defence were also present. There they sat down 
to see what the members of the Faucet Company could do to help 
their friend and a neighbor in this case, for that is the amount of it. 
They discussed whether they ceuld prove that he was a poor man, 
and whether, during the time of the Faucet Company and down to 
the summer of 1873, he was suffering from poverty. Without going 
into what is said about what teok place at that meeting, let us see 
what they did as the result of it. They called Mr. Hertzler to prove 
that in 1879 he loaned Drawbaugh five dollars, and that at times before 
that when his children came to buy provisions, sometimes they would 
pay for them, and sometimes they would say, “Pa would fix it.” 
They called Mr. W. R. Gorgas to show that at some time or other, be- 
tween 1873 and 1877, Drawbaugh asked him to advance him some 
money about some invention, but with no pretence, direct or indi- 
rect, that it was for a telephone. They did not mention a telepone 
in his whole deposition. Indeed, Drawbaugh, being asked whom he 
applied to for aid about telephones, does not name Gorgas. See dep. 
of W. R. Gorgas, defts, iii, 1128; dep. of Drawbaugh, brief, 360 ; 
defts, ii, 862, 936 ; and for the meeting, dep. of H. S. Rupp, complts, 
ii, 1140. 

At the meeting there was no talk about machines, and not a word 
about telephones. Yet, if there were three men in the universe who 
would have been likely to have known of the talking machine, if it 
had existed, they were the men. Is there any doubt about the 


meaning of this fact ? 
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The deposition of Mr. William &. Gorgas is peculiarly significant. 
There had been this meeting of the three prominent members of the 
Faucet Company and the two counsel for the defence at Mr. Gorgas’s 
house. Drawbaugh had been asked whom he applied to for aid, and 
he did not mention the Faucet Company nor any member thereof. 
He had put on the stand the partners Hertzler and William L. Gor- 
gas, and did not ask them about telephones ; we had put on the stand 
two other partners, John F. Hursh and Henry Ss. Rupp, and by 
Henry S. Rupp proved specifically and generally in the broadest 
manner and with the boldest assertions that no such thing as the 
telephone was known to that company ; and that if it had existed, all 
needed aid could readily have been obtained. There was no doubt 
about the controlling importance of that fact, which then stood as a 
fact, unless disproved. The defendants then worked one or two years 
more hunting for evidence, and called two hunded and _ thirty-eight 
witnesses ; and finally, on almost the last page of their record and in 
the fourth year of the controversy, called William R. Gorgas, and by 
the tenor of his deposition conclusively established the fact, which 
already stood estabiished unless contradicted, that no member of that 
company ever heard of telephones; but yet that Drawbaugh felt at 
liberty, even when that company had wound up and their money been 
divided, to apply to at least one member of it for assistance about 
some invention. 

This Faucet Company gave up business entirely in July, 1873, 
and sold out to Hauck Brothers & Co., who bougbt out the machinery 
and carried on the business in that shop with tolerable vigor for one 
year, and with less vigor for one or two years after that. I have 
already referred to the Haucks and the scene when the deposition of 
David Hauck was taken in the matter of the faucet interference 
(p. 126, supra). We putthem and their workmen on the stand, but 
they knew nothing of the telephone. It was not possible that they 
should not have known of it, if it had existed. This is not a ques- 
tion of mere memory. The faucet interference testimony is a conclu- 
sive statement by Drawhaugh that no such thing was there (brief, 
pp. 225, 258). 

The next concern was called the Azle Company, which has 
already been reierred to. Four or five of Drawbaugh’s neighbors 

started the manufacture of a patented axle, and employed him as a 
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foreman to get up machinery and tools, and then to superintend the 
manufacture of axles for them at his shop. They paid for the 
machinery, and he had the free use of it for his own private purposes. 
That began in the spring of 1875, about February or March. There 
were four partners. In the spring of 1876 two of them went out, and 
in November, 1876 another went out and then a dissolution took place, 
undone (Capt. Moore) took the property and agreed to pay the debts 
and wind up the concern, which had not been successful. These dates 
are fixed by the papers which the defendants’ witness produced. I am 
going to speak more particularly of this by and by; but I will say 
now that no member of that company (three of them have been put 
on the stand by the defendants, but the fourth has not been called, 
for reasons which we shall see pretty plainly by and by) — no member 
of that company ever talked through a telephone, or tried to talk 
through a telephone, or was asked to talk through one, or even ever 
shown one that was in a condition to be talked through. For the 
Axle Company, see brief, pp. 259-267, 501-511. 

Now, what does this all mean? In the eight or nine years after 
this man was said to have invented the telephone, and before he 
heard of Mr. Bell, there were forty people, partners and fellow 
workmen, in that shop ; his neighbors put over $30,000 in money into 
that shop on the faith of his inventions, and yet he says hecould not 
‘aise $50 to procure a patent for a speaking telephone. The ex- 
pense is only $15 for a caveat, $15 for an application, and $20 
more when the patent is issued. During all these years, among all 
the witnesses whom the defendants called, there is not a man, who, 
while he had regular business at that shop, as partner or workman, 
ever attempted to talk through a machine, or ever saw a complete 
apparatus; with two or three attempted exceptions which rather 
prove the rule, none of them ever heard of such a thing. What 
is the meaning of that? Can one overstate its importance? Can 
one possibly be mistaken about it? It is true that many of them 
have not been called, but what is the meaning of that? Some 
of them have been called, enough to show the current and drift of 
what they know. It was the defendants’ business to call them; it 
was the defendants’ business first of all to show that his associates in 
the shop and in business knew about it. This is what the Supreme 
Court said in Brady’s case; and that their ignorance of it was fatal 
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to him. There are a number of casesin the brief (one of them I 
have before me, but I will not stop to read it) where the Court say 
that if there is a disputed question of fact, and the party upon whom 
the burden of proof lies does not call evidence tending to sup- 


port his side, and does not call those whom the nature of the case 


would permit, ard does not call all those whose positions give them 
the best opportunities for knowledge, the Court must assume, and 
may instruct the jury, that his failure to do that isa failure to pro- 
cure what Judge Nelson called a more perfect exposition, and was 
conclusive that there was evidence which would justify the infer- 
ence, that if produced it would have been adverse to them. 

Mr. Hitz. To what page of your brief do you refer? 

Mr. Storrow. On p. 129 of the brief, and p. 249, we have col- 
lected a number of cases upon the subject. 

Mr. Epmunps. What case have you just referred to? 

Mr. Storrow. Clifton v. The United States, 4 How. 242. 

Mr. Storrow. One expression of Judge Nelson’s in that case 
was : — 

“Tt may be well presumed, if the more perfect exposition had been 


given, it would have laid open deficiencies and objections, which the 
more obscure or uncertain testimony was intended to conceal.” 


Standard Measuring Co. v. Teague, 15 Fed. Rep. 390, Gray and 
LoweLL, JJ.: “It appears from the absence of testimony which 
would not fail to be produced if it could be found, that this inven- 
tion was wholly new.” 

One does not need to discuss the question, when out of forty per- 
sons employed in that shcp they cannot bring a witness to prove even 
an attempt to talk in ten years. 

I spoke to your Honor of the string telephone. I have one here 
now. They can be bought on the sidewalk. When this thread is 
extended, and a word is spoken in this tube, the sound made in there 
can be transmitted. This telephone consists of a tin tube with a 
bladder at each end of the string. 

That leads me to make one further remark about these Drawbaugh 
instruments, and about those tests in New York. In those tests in 
New York of these instruments, there were undoubtedly a good 
many words that got through in the course of the three days. There 
was one set of instruments which got through fifty or sixty words in 
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the course of an hour or two. What does that mean? They were 
not Drawbaugh’s old instruments, they were improved reproductions. 
What would it mean, supposing the old instruments had done that? 
If I take an apparatus and read through it a single sentence of fifteen 
or twenty words, and hear it all, I do not want to do any more; it 
is a perfectly good instrument. If I read forty sentences and get 
twenty words only out of them, I do not want to do anything more, 
I know it is worthless. It is not a question of whether, in a certain 
number of days, a certain number of words can be heard; but it is 


~* ‘ 


a question whether the instrument is reliable and practically worth 


anything to tell one man what another man says; in the language 


of the Morse patent, “for the conveyance of intelligence by elec- 
tricity.” Even the New York reproductions up to D and E will not 


do that. 
I want now to go back a little and call the attention of the Court 


to some witnesses whom we have called. They are witnesses to 


whom, from their positions, Drawbaugh would have been certain to 


have disclosed the telephone if he had it, but who never heard of 
it. 
One of his friends was Mr. Andrew R. Hiefer of Harrisburg, 


superintendent of telegraphs for the Pennsylvania Railroad Com- 
pany. Drawbaugh knew him for a great many years. He had put 
up the electric fire alarm for the city of Harrisburg, and kept a 
little electrical-supply store in Harrisburg. He was a partner in 
the manufacturing firm of Hahl, Kiefer & Co., manufacturing elec- 
tricians, having a factory at Washington and another at Baltimore, 
and employed in making apparatus for the signal service. Draw- 
baugh was in the habit of going to him frequently and getting elec- 
trical supplies from him, —the old parts of condemned railroad 
instruments, for instance, which Kiefer gave him. He talked with 
Kiefer about his own electrical experiments. He showed to Kiefer, 
| at one time, an electric clock; at another time he carried in and 
showed to him a.telegraph key which he had made, and wanted him 
to use it on the fire alarm. That went on year after year, from 
; 1870 down until after Mr. Bell was heard of, but he never once said 
“telephone” to Mr. Kiefer. The defendants went to see Mr. Kiefer 
before we did; they spent two evenings with him before we ever 
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to him. There are a number of casesin the brief (one of them I 
have before me, but I will not stop to read it) where the Court say 
that if there is a disputed question of fact, and the party upon whom 
the burden of proof lies does not call evidence tending to sup- 
port his side, and does not call those whom the nature of the case 
would permit, ard does not call all those whose positions give them 
the best opportunities for knowledge, the Court must assume, and 
may instruct the jury, that his failure to do that isa failure to pro- 
cure what Judge Nelson called a more perfect exposition, and was 
conclusive that there was evidence which would justify the infer- 
ence, that if produced it would have been adverse to them. 

Mr. Hitz. To what page of your brief do you refer? 

Mr. Storrow. On p. 129 of the brief, and p. 249, we have col- 
lected a number of cases upon the subject. 

Mr. Epmunps. What case have you just referred to? 

Mr. Strorrow. Clifton v. The United States, 4 How. 242. 

Mr. Storrow. One expression of Judge Nelson’s in that case 
was : — 
“Tt may be well presumed, if the more perfect exposition had been 


given, it would have laid open deficiencies and objections, which the 
more obscure or uncertain testimony was intended to conceal.” 


Standard Measuring Co. v. Teaque, 15 Fed. Rep. 390, Gray and 
LoweLL, JJ.: “It appears from the absence of testimony which 
would not fail to be produced if it could be found, that this inven- 
tion was wholly new.” 

One does not need to discuss the question, when out of forty per- 
sons employed in that shup they cannot bring a witness to prove even 
an attempt to talk in ten years. 

I spoke to your Honor of the string telephone. I have one here 
now. They can be bought on the sidewalk. When this thread is 
extended, and a word is spoken in this tube, the sound made in there 
can be transmitted. This telephone consists of a tin tube with a 
bladder at each end of the string. 

That leads me to make one further remark about these Drawbaugh 
instruments, and about those tests in New York. In those tests in 
New York of these instruments, there were undoubtedly a good 
many words that got through in the course of the three days. There 
was one set of instruments which got through fifty or sixty words in 
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the course of an hour or two. What does that mean’ They were 
not Drawbaugh’s old instruments, they were improved reproductions. 
What would it mean, supposing the old instruments had done that? 
If I take an apparatus and read through it a single sentence of fifteen 
or twenty words, and hear it all, I do not want to do any more; it 
is a perfectly good instrument. If I read forty sentences and get 
twenty words only out of them, I do not want to do anything more, 
I know it is worthless. It is not a question of whether, in a certain 
number of days, a certain number of words can be heard; but it is 
a question whether the instrument is reliable and practically worth 
anything to tell one man what another man says; in the language 
of the Morse patent, “for the conveyance of intelligence by elec- 
tricity.” Even the New York reproductions up to D and E will not 
do that. 

I want now to go back a little and call the attention of the Court 
to some witnesses whom we have called. They are witnesses to 
whom, from their positions, Drawbaugh would have been certain to 
have disclosed the telephone if he had it, but who never heurd of 
it. 

One of his friends was Mr. Andrew R. Hiefer of Harrisburg, 
superintendent of telegraphs for the Pennsylvania Railroad Com- 
pany. Drawbaugh knew him for a great many years. He had put 
up the electric fire alarm for the city of Harrisburg, and kept a 
little electrical-supply store in Harrisburg. He was a partner in 
the manufacturing firm of Hahl, Kiefer & Co., manufacturing elec- 
tricians, having a factory at Washington and another at Baltimore, 
and employed in making apparatus for the signal service. Draw- 
baugh was in the habit of going to him frequently and getting elec- 
trical supplies from him, —the old parts of condemned railroad 
instruments, for instance, which Kiefer gave him. He talked with 
Kiefer about his own electrical experiments. He showed to Kiefer, 
at one time, an electric clock; at another time he carried in and 
showed to him a.telegraph key which he had made, and wanted him 
to use it on the fire alarm. That went on year after year, from 
1870 down until after Mr. Bell was heard of, but he never once said 
“telephone” to Mr. Kiefer. The defendants went to see Mr. Kiefer 
before we did; they spent two evenings with him before we ever 
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saw him, to see if they could find some recollection in his mind, 
but there was none. You cannot put out of the way a man of that 
standing. It is not a question of memory merely. If a speaking 
telephone had been carried to Kiefer, a railroad telegraph superin- 
tendent, a manufacturing electrician, in 1872, 1873, 1874, or 1875, 
no such case as this would have arisen. For Mr. Kiefer, see brief, 
p. 273; app. 534, 358, 426. 

Again another witness, Simon Cameron Wilson, now mayor of 
Harrisburg, was long before 1870 and up to the spring of 1875 
superintendent of telegraphs for the Northern Central Railroad, of 
which Mr. Don Cameron was president. He knew Drawbaugh in 
the same way. Drawbaugh used to go to see him. He had for the 
railroad a little repair shop for electrical apparatus, in Harrisburg. 
Drawbaugh used to go there and would get from him condemned 
instruments, coils, battery plates, and so forth, which Mr. Wilson 
could very properly afford to give him. He took Mr. Wilson to 
see his magneto telegraph key; he took his clock to show him; he 
went to him from time to time, and talked to him about electrical 
experiments, but he never showed him a telephone. Mr. Wilson 
was upon the stand and testified explicitly to that. That, again, is 
not a question of memory. Think! A man who wanted to get the 
attention of some intelligent person, and going month after month 
to men like Mr. Kiefer or Mr. Wilson and never showing them a 
telephone. For Mr. Wilson, see brief, p. 275; app. 334, 398, 
42s, 

That is not all. We have assertions on Drawbaugh’s behalf, re- 
peated by witness after witness, and proving, if they prove anything, 
that he believed a talking machine was the greatest invention that 
ever was made, and that it would supersede the telegraph. One of 
them says that Drawbaugh’s brother told him way back in 1869, 
“The telegraph ain’t going to be nothing now no more.” It is 
to be at once superseded by Dan's invention. (Egolf, defts, iii, 
surbtl, 1024). See for a collection of quotations, brief, p. 80 et seg. 

In 1874 he went to work to make a new kind of telegraph key, to 
work without a battery, —an instrument consisting of a coil like this, 
for example; an electro-magnet erected upright on a board ; and 
over that was placed a heavy, permanent three or four bladed steel 
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magnet. If you move that permanent magnet you generate a cur- 
rent in these coils. This permanent magnet rested on trunnions, 
like that, and with a handle or knob put there at the back end [des- 
iqnating|]. Depress that knob and you lift the front end of the per 
manent magnet which normally touches the electro-magnet. That 
suddenly pulls them apart, and in that way you generate a current, 
and in that way, by properly spacing these movements, you make a 
succession of currents and spell out the letters of the Morse alphabet 
of longs and shorts. 

Having invented something which was to supersede the telegraph, 
and from his poverty being unable to make another one for sale, he 
invented this telegraph. He claims that he invented it. At any 
rate he made it. It had existed for years in better forms, and was 
of no practical value then (complts, ii, 1583). His great desire was 
(as he expressed it to somebody, or as somebody says he expressed 
it to him) to get a chance to try his — telephone ( ?) —on a real line 
(Eicholtz, defts, iii, 154) a mile or so long, which would convince 
everybody, and then everybody would want to buy his — telephone ( 7) 
—they say. One day he got a chance to try something on a real line. 
David Hauck, in 1874, took him to Mechanicsburg, introduced him 
to a telegraph operator there, and got for him permission to try — 
what? Why, this magneto key. This man who had superseded the 
telegraph by the telephone, and who only wanted a chance to try it 
on a real line, had also made a magneto key, and when he got the 
chance to try something on a real line, when he got an introduction 
for the purpose, he took this key up for the purpose of trying it. 
The key was very heavy and cumbersome, and would not work 
quick enough. Did he then pull out from his pocket a telephone 
and say, “ Here is something that is going to supersede the tele- 
graph ; never mind that failure”? No,sir. He went home and made 
another key on a different plan; and that second one cost him more 
money, time, labor and materials than it would to have duplicated a 
dozen telephones — if he had had any. When he got that made, he 
put it on exhibition in a store in Harrisburg, and got his friend 
Lloyd to come in and see it, got Mr. Kiefer to come and see it, and 
asked Mr. Kiefer if it would not do to take the place of the fire alarm, 
20 
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and wanted him to try it, and put it on street boxes. His idea was, I 
suppose, to generate a current and ring an alarm at the central office. 
He carried Mr. Wilson to see this key. He published an adver- 
tising card, one third of which is filled with the description of this 
magueto-electric machine designed to be used for fire-alarm and for 
short-line telegraphs. For the references and quotations about the 
key, see brief, p. 322. 

That is the man who, during all these years, they say, did not 
think of anything except a telephone, could not do any work on any- 
thing except a telephone, and was trying his best to give publicity 
toatelephone. But thisis what hedid. Is that positive testimony, 
or negative testimony? Is that something which merely gives rise 
to a strained inference? Why, sir, in a life filled with such things as 
his was, there is not a crack big enough to get a telephone into. 
A man whose mind was full of telephones could not come down 
to such things as that. 

Let me go on a little further in my statement about the things 
he did do. I ought to say, of this testimony from Mr. Kiefer, Mr. 
Wilson and Mr. Hauck, about carrying this key to Mechanicsburg and 
trying it, and to Harrisburg and exhibiting it, that there is not a word 
of contradiction. They called witness after witness, but there is not 
x word to contradict that. Those are facts, authentic facts, ulti- 
mate facts. 

A good deal was said in the answer about this man’s abject pov- 
erty and want of tools. I will speak first of the tools. I need not 
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Small Machinery. Patent Office Models, Electric Machines §c. a specialty. 
say much more than to refer to this advertisement which he published 
between June; 1874, and December, 1876. It was printed by Hol- 
singer, and is of the same new type as tlie card. See defts, 11, 996. 
He did do a great deal of electrical work for himself. The story 
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is, that he thought of nothing and did nothing but work at tele- 
phones; and he has himself testified and asks you to believe that he 
never in those ten or twelve years laid aside a telephone for a mo- 
ment, except for some gainful occupation to support his family, and 
then regretfully, and that he never thought of anything else, never 
had a moment to spare for any other purpose. On pages 321-2 of the 
brief, your Honor will find a list of things which he did make in the 
years 1872, 1873 and 1874, things which involved more work, more 
labor, than fifty or a hundred telephones. He pretends that he in- 
vented them. If he did, they required more labor and more experi- 
menting than was involved in two hundred telephones. Let me read 
the list. He made three galvanometers, — pretty difficult and nice 
instruments to make; also an alphabet a:.d dial telegraph, to spell 
out words, worked by magneto currents, — « difficult instrument to 
make, requiring nice work, nice adjustments, clock work, ete. ; an 
autograph telegraph, by which you write upon a piece of tin foil with 
non-conducting ink, or on a piece of paper with metallic conducting 
ink, and by passing that through a particular electrical contrivance, 
there will be reproduced, at a distant station, a fac-simile of the hand- 
writing, — an instrument requiring an extremely nice kind of work, 
electrical work and clock work. It is very old and of no practical 
use. He made this magneto key, and when that would not do he 
made another one. He madean automatic fire alarm, —a contrivance 
made of two pieces of metal, of different material, so arranged that 
when they are heated, as in a room by an accidental fire, they ex- 
pind unequally, bending one way or the other, and thus make or 
break an electrical contact, start or stop a current and ring a bell — 
u very old invention. He made one of those. 

The assertion is that h2 invented that or improved it. He went 
so far in the making of electrical contrivances that instead of buying 
wire wound with thread, he made a machine to wind the wire. The 
telephones that he pretends to have made up to that time have, I 
think, four magnets inall ; hecould have bought the wire for those mag- 
netsready wound, ready made for use, for one tweatieth of what it cost 
him in time and labor to make that machine; half a dollar would have 
been enongh for all that; but he was doing so much electrical work 
that he made a machine to wrap his wire with. Then he made a 
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gear-cutting machine, for cutting the gears of the electric clocks 
which he was making. He borrowed from a jeweller in the neigh- 
borhood a gear-cutting engine and then he made one in place of it, 
and when the newspaper gave an account of the one that he had 
made, they said it cost from $60 to $70. Perhaps it did not cost him 
that in money, for he made it himself. Then he made the electrical 
clocks, which I have described. He made clock after clock, — all of 
his own resources and before he got any partners in it. Think of 
what those clocks required! There were three or four large clocks. 
Brass castings were made purposely for them. They had large 
carved cases, one of them being seven feet high and four feet wide, 
of walnut. To make them he constructed a gear-cutting engine; to 
wind the wire with thread he invented a wrapping machine; and he 
says he constructed a solar transit to take the time of day by to reg- 
ulate his clocks. 

Can you see in that picture the man who had not the leisure, nor 
the money, nor the materials, nor the tools to make another set of 
instruments just like these telephones, and take them over to Harris- 
burg for exhibition and sale? He spent month after mouth and year 
after year upon those things. That is not what he did not do; those 
are things that he did do. Does not that drive the telephone out of 
his life? Does it leave any room for it? 

It is worth noticing that he says that all those things were his own 
inventions. Is hethat kind of a man? Hisstory is that he invented 
the dial telegraph, the autograph telegraph, the magneto key (to be 
used without a battery), the fire alarm, automatic telegraph, the 
Giffard injector, etc., when every one of them were known, and 
descriptions of them published years before he touched them. And 
yet, he made all his neighbors believe all that stuff, and those are 
the same neighbors who come to testify that he made the telephone. 
For this see brief, pp. 620-329; and that they are all old, complts, 
li, 1583. 

This key is of considerable importance in the case in one respect. 
The defendants have one witness, a pretty intelligent man otherwise, 
a Capt. Moore, who says that in 1875 or 1876 (1875 he wishes 


to put it), Drawbaugh showed him a talking machine or some- 
thing that was to be a talking machine; he says it was the 


; 
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tin-can B with the bladder, and that he told him it was to take the 
place of the fire alarm in cities. They asked him the question, “ Did 
Drawbaugh tell you what it was for?” and he says,’ Yes, thot it was 
to take the place of fire alarms in cities.”. Did Drawbaugh tell you 
how it was to be worked. Yes, by a magnet without a battery. Well, 
nobody ever supposed that a telephone was to take the place of a fire 
alarm; but there he had in that shop at that time this contrivance, 
to be worked by a magnet without a battery, which he had been 
offering to the superintendent and the constructor of the fire alarm at 
Harrisburg, and. asking him to use it on the fire alarm, and which he 
had advertised for that purpose. When you get that from one of 
their most intelligent witnesses, whom are you going to believe? 
He got them all mixed up, those babies, and he didn’t know which 
was which. (Brief, pp. 322-5, 507; app. 209.) 

Your Honor would be interested, perhaps, to know, and would 
hardly suspect it, if I did not tell you so, why he made those clocks 
and all those things. May it please your Honor, he made the clocks, 
— four of them, — got up a company, got a patent upon them, and 
went into the business of manufacturing them, for the purpose of 
earning money enough to patent the telephone. Iwill read it (defts, 

“(. 1739. You have testified in effect that after unsuccessful 
efforts to induce different people to take a half interest in your tel- 
ephone invention, and furnish the money for procuring patents and 
introducing it into public use, you expected other parties to go 
into the manufacture of the magnetic clocks, snd to go into the man- 
ufucture of the improved faucets ; what was your object in embarking 
upon the clock business and the faucet business, in 1878 and 18797 

“A. My object was this, that I was pretty poor; I was anxious 
to get some party to take an interest in and run that business, to 
make some money by it; I was anxious also to make a raise to have 
money to secure my telephone improvements; I know that | often 
desired to have made arrangements — get a job — that I could make 
some money for that purpose.” 


Can the ridiculous go further ! 

One important effect, meaning and bearing of these occupations I 
have named is this: Witness after witness has come on the stand 
(1 should say a majority of the defendants’ witnesses) and sworn 
that during those years they went to Drawbaugh’s shop, some of 
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gear-cutting machine, for cutting the gears of the electric clocks 
which he was making. He borrowed from a jeweller in the neigh- 
borhood a gear-cutting engine and then he made one in place of it, 
and when the newspaper gave an account of the one that he had 
made, they said it cost from $60 to $70. Perhaps it did not cost him 
that in money, for he made it himself. Then he made the electrical 
clocks, which I have described. He made clock after clock, — all of 
his own resources and before he got any partners in it. Think of 
what those clocks required! There were three or four large clocks. 
Brass castings were made purposely for them. They had large 
carved cases, one of them being seven feet high and four feet wide, 
of walnut. To make them he constructed a gear-cutting engine; to 
wind the wire with thread he invented a wrapping machine; and he 
says he constructed a solar transit to take the time of day by to reg- 
ulate his clocks. 

Can you see in that picture the man who had not the leisure, nor 
the money, nor the materials, nor the tools to make another set of 
instruments just like these telephones, and take them over to Harris- 
burg for exhibition and sale? He spent month after month and year 
after year upon those things. That is not what he did not do; those 
are things that he did do. Does not that drive the telephone out of 
his life? Does it leave any room for it? 

It is worth noticing that he says that all those things were his own 
inventions. Is he that kind of a man? His story is that he invented 
the dial telegraph, the autograph telegraph, the magneto key (to be 
used without a battery), the fire alarm, automatic telegraph, the 
Giffard injector, etc., when every one of them were known, and 
descriptions of them published years before he touched them. And 
yet, he made all his neighbors believe all that stuff, and those are 
the same neighbors who come to testify that he made the telephone. 
For this see brief, pp. 520-329; and that they are all old, complts, 
li, 1583. 

This key is of considerable importance in the case in one respect. 
The defendants have one witness, a pretty intelligent man otherwise, 
a Capt. Moore, who says that in 1875 or 1876 (1875 he wishes 


to put it), Drawbaugh showed him a talking machine or some- 


thing that was to be a talking machine; he says it was the 


; 
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tin-can B with the bladder, and that he told him it was to take the 
place of the fire alarm in cities. They asked him the question, “Did 
and he says, “ Yes, that it was 


*? 


Drawbaugh tell you what it was for? 
to take the place of fire alarms in cities.” Did Drawbaugh tell you 
how it was to be worked. Yes, by a magnet without a battery. Well, 
nobody ever supposed that a telephone was to take the place of a fire 
alarm ; but there he had in that shop at that time this contrivance, 
to be worked by a magnet without a battery, which he had been 
offering to the superintendent and the constructor of the fire alarm at 
Harrisburg, and asking him to use it on the fire alarm, and which he 
had advertised for that purpose. When you get that from one of 
their most intelligent witnesses, whom are you going to believe? 
He got them all mixed up, those babies, and he didn’t know which 
was which. (Brief, pp. 322-5, 507; app. 209.) 

Your Honor would be interested, perhaps, to know, and would 
hardly suspect it, if I did not tell you so, why he made those clocks 
and all those things. May it please your Honor, he made the clocks, 
— four of them, — got up a company, got a patent upon them, and 
went into the business of manufacturing them, for the purpose of 
earning money enough to patent the telephone. Iwill read it (defts, 

“(. 1739. You have testified in effect that after unsuccessful 
efforts to induce different people to take a half interest in your tel- 
ephone invention, and furnish the money for procuring patents and 
introducing it into public use, you expected other parties to go 
into the manufacture of the magnetic clocks, snd to go into the man- 
ufacture of the improved faucets ; what was your object in embarking 
upon the clock business and the faucet business, in 1878 and 18797 

“4d. My object was this, that I was pretty poor; I was anxious 
to get some party to take an interest in and run that business, to 
make some money by it; I was anxious also to make a raise to have 
money to secure my telephone improvements; I know that I often 
desired to have made arrangements — get a job —that I could make 
some money for that purpose.” 


Can the ridiculous go further! 

One important effect, meaning and bearing of these occupations I 
have named is this: Witness after witness has come on the stand 
(I should say a majority of the defendants’ witnesses) and sworn 
that during those years they went to Drawbaugl’s shop, some of 


158 ARGUMENT OF MR. STORROW. 


them repeatedly, and saw him always at work on talking machines, 
and do not recollect seeing him on anything else. Witness after 
witness swears to that. Is that true? Why, we know these things 
that he was making. What is the value of a man’s testimony, when 
one man after another comes up on direct examination and swears 
he went there day after day, some of them twice a week during those 
vears, and never saw him working at anything but talking machines. 
Either that is pure romance, or else they have mixed up two or three 


things together. 
On page 351 of the brief, about twenty or thirty of them are 
there collected. Let me read Drawbaugh’s statement (defts, ii, 


864):— 


"4. Ihave never abandoned it, from the earliest time of work- 
ing at it. I have left it lay for a time that I was compelled to work 
on other work, but never abandoned it. 

*@. 415. For how long a time did you ever let it lie at any one 
time without doing anything at it in the way of study, experiment, 
or the making or testing of instruments ? 

* 4. I could hardly say how long I left it lie at one time; it 
might have been, maybe, six months sometimes that I would not do 
any work on the machine, but I don’t suppose there was a week but 
what I was engaged in the way of studying on it. 

"“Q. 416. Why were you compelled to let it lie at times and 
devote your attention to other work ? 

“4. I was compelled for the reason that Iwas poor. I had a 
large family to maintain. 

"QO. 417. Was the maintenance of your family dependent upon 
your daily labor or not? 

"A. Yes, sir; it was.” 

‘@. 424. State whether your work in inventing the electric 
speaking telephone, and in subsequently improving the instruments, 
from the time of the original cup transmitter down to the year 1879, 
did or did not consume a great deal of time that would otherwise 
have been devoted to your daily labor for the support of your family. 

”" | Objec ‘ted to by Mr. Storrow as lea. ling. | 

“A. It did. 

* (. 425. Did your devotion to this telephone work during that 
period render it necessary to keep your family more closely — that 
is, more economically — than would otherwise have been the case, or 
not ? 

*T Same objection. | 

"4. Yes, sir; it was necessary for me to economize. I was 
contracting debts which were demanded of me, and I was compelled 
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to stop working on these machines to try and get clear of debt. I 
know that went very reluctantly with me, as I was anxious to work 
on these machines. 

" (@. 426. Did that oceur more than once or only once, that you 
were compelled to stop working on these machines and pay debts 
that were demanded of vou? 

“A. Yes, sir, often.” 


Never left it, except for gainful work, and then reluctantly. This 
is the picture of an inventor, not overdrawn, certain to be true 
if he had invented the telephone. Contrast it with the facts. They 
exclude all possibility. More work on this unprofitable jimerack 
than on the telephone a dozen times over, whenever it was. Can 
you trust the man or the party who draws so false a picture ? 

The money part of the matter is collected, brief, 343. The 
uctual fact proved by his own deposition, or by the testimony of wit- 
nesses called by him is, that between the spring of 1867 and the 
summer of 1876 he received more than $10,000 in cash; these 
figures fuot up to $10,712.91. Besides that, were the most of his 
earnings as jobbing machinist. He kept a mechanic’s shop, and did 
work for farmers on agricultural implements, made models and pat- 
terns and all sorts of things. Those he does not give us any account 
of, except in one or two instances, which we already knew of. He 
had a double house, and lived in half of it, letting the other half all 
the time to a good paying tenant at $110 a year. Those are some 
of the receipts of which we know. There is one item of $1,000, — 
proceeds of the Gardner note discounted. That was a note which 
he took on his faucet inveution and discounted, and when the party 
whose business it was to pay it failed, it was not paid, and never 
has been paid by any one. It was a lien on Drawbaugh’s estate ; 
but he actually got that cash into his own hands. In another case 
he received $500 money borrowed in 1868. A man who could 
have borrowed $500 could have borrowed $75. Twelve hundred 
dullars was received on account of the sale of the house in 1876; 
about $6,000 to $7,000 of it was money which actually came to him, — 
fresh money, either from sales or earnings, $5,000 in money four the 
faucet besides the $1,000 note and $1,000 in stock, and the rest of 
it was money fur turning property over. It is folly to say, consider- 
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ing the nature of this invention and the known character of invent- 
ors, that for ten years he was trying to raise $15 or $35 to patent 
a telephone, or that out of the money which he received he could 
not have paid that sum. 

The defendants put him on the stand. They knew that we knew 
about that. We had put a good part of that money statement into 
our moving papers upon the motion for an injunction. They put 
him on the stand, not to deny that he got any money. but to say 
what he did with it. Certainly he did not spend it on telephones ; 
they admit that: he spent it on all kinds of things. He could fur- 
nish 2 house, fix it up, and provide himself with a parlor organ and 
other necessaries of life; he could give $1,000 to his father to 
help him buy a farm in 1869, and afterwards give his father $400 to 
stock the farm —a very amiable thing todo. But there was a for- 
tune coming to his family if he could get $50 with which to patent 
this machine. He might still have given his father $1,350. It is 
perfect folly to say that he could not have kept $50 out of that, or 
that out of all his job work during those years he could not have 
spared $50 to patent the telephone, if he had one. 

There are two or three very interesting things in his testimony 
about money matters. They undertake to account for this money 
in various ways; they undertake to show how he paid it here and 
there, and to go into a very minute account. They brought in little 
bills of $5 and $10 that he paid, — so very minute as that were they, 
in order to show how he spent his money. It is very ridiculous to 
see the way they jumped the big things. They brought in those 
little bills of $5 or $10, and then had him testify that he paid, he 
thought, as much as $1,000 out of that money for old debts which 
he had contracted before the Faucet Company began. Well, $1,000 
is a good deal of money; its payment would naturally leave some 
trace behind, some receipt, something to show for it; but he could 
not say where he had paid it; he had paid outa large amount of 
money for old debts, he sail,— about $1,000 that he could not 
account for. We asked him to whom he paid it to; he didn’t know. 


Then we asked him again (defts, ii, 1117) : — 


“XN @.1749. In youranswerto the 488th interrogatory, on p. 876, 
you speak of using a portion of the money you had from Hertzler 


wr 
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and others, in payment of old debts to the amount of $1,000 or 
more: to whom did you make those payments? 

"A. I don't remember to whom; I generally had a great many 
debts of different kinds, —store bills, and bills for flour, coal and 
wood, fuel —I could not just enumerate, and I could not enumerate 
the parties I paid it to.” 

He could not have been in such a very bad condition as to credit, 
if the storekeepers were willing to let him run up a debt of $1,000, 


It would have swamped all the storekeepers in the village. 


"NX Q@. 1750. Can't you name any of the parties to whom you 
mide those payments ? 

“A. I might name some, but I made payments more than once; 
if | have to go by the time when I got the money — I can't recollect 
who had the warehouse where | got my coal —Graybill & Zacharias ; 
I know I paid them for coal; there was a party went by the name 
of Natcher weo run the mill; I know | paid him about that time; 
as near «as I can recollect there were store bills of parties that had 
stores; I paid’ them some money. 

“NX GY. 1751. You mean stores at Eberly’s Mills? 

"A. Yes, sir; I cannot enumerate the diff-rent bills I made.” 


So the only men he can name, to whom he paid that $1,000, 
which he received in 1867-8, were Graybill & Zacharias, for coal, 
and Natcher the miller. But Graybill & Zacharius did not exist 
until after he had received the last cent of that. He says that it 
was paid for old debts previously contracted ; but that firm did not 
exist until the spring of 1869. We brought their partnership arti- 
cles to prove that. Afterwards the defendants called Graybill to 
the stand for another purpose, but they didu’t ask him about that 
debt. Natcher, the miller, did not move into that part of the coun- 
try until 1870, and this money was received between 1867 and 13869 
and paid out for old debts, so they want you to believe, contracted 
long befure that; and all he ever paid Natcher in his life was $5.27. 
His whole bill to Nateher was about $14, and part of it was paid in 
labor. What are you going to do with that kind of an accounting? 
J. K. Taylor was brought on the stand; and he testified, from 
memory, that in the middle of the year 1867 Drawbaugh paid him 
some money, between $200 and $300, if he recollected right. They 
brought him to show that that was an old debt. It is pretty bad 
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testimony when a man testifies fifteen years back from memory, to 
amounts and dates, and no papers are produced. Then they asked 
Drawbaueh (defts, il, 111s) _— 


"Q.1759. Mr. John K. Taylor (on printed page 662 of defendants’ 
record) testifies that you paid him between two and three hundred 
dollars, balance of an old debt that you owed him for some years, and 
that you made the payment in September, 1867. Do you remem- 
ber whether that was out of the money that you received from the 
Faucet Company ? 

“A. I den’t remember; it may have been, I can’t remember the 
different payments.” 


I will not stop to go through with it all; but two or three of them 


are very extraoidinary statements. They are collected in our brief, 


pp. 344-358. I will mention one more. He told the story, on his 
direct examination, that in April, 1873, he, with George Kissinger, 
who turns out to have been storekeeper at Eberly’s Mills, signed a 
note for $60 in favor of George Leonard; Drawbaugh thinks he had 
to pay that out of some money he received in July, 1873. In July, 
1873, he received $425, when the Faucet Company was wound up. 
Certainly there was an opportunity to get $40 or $50 for the patent. 
He used $300 to pay off a bottom mortgage on his house — he had 
bought a hou-e for $2,300 and had paid $2,000. Well, a mortgage 
like that does not press very hard upon anybody; perhaps the best 
thing he could have done when he got $300 was to pay off that 
bottom mortgage on his house; but it would not have been if he 
had had a speaking telephone. A mortgage like that does not trou- 
ble a man; the security will carry it. What did he do with the rest 
of the money? The Leonard note of April, 1873 for $60, was pro 
duced, and he said, as near as he could recollect, that he paid that 
note out of that money. Very good. That accounts for $60. They 
then produced anotier note for 3103 to Leonard, which he says he 
paid out of some other m mey ac uple of years later, and that he 
was a good deal pressed. It turned out that he owed the store- 
keeper, aud the storekeeper and he together signed a note for about 
the amount that he owed the storekeeper, and Leonard, the capi- 
talist of the village and the owner of the mill, trusting to Draw- 
baugh’s credit, discounted this note for $60 —that is the $60 note. 


And here is a man who could not borrow $15 from his neighbors. 
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Why, his note was discounted by the money lender of the village. 
When that note came duc, instead of bothering him for the money, 
Leonard loaned him some more, and the two sums together went 
into the note for $103. If they seriously proffer this testimony for 
an accounting, there hasenough slipped out there to pay for a patent ; 
yet they spent three days of his direct examination on this mass of 
trifling and falsities. 

ut that isnot all. He has thus proved himself that his eredit was 
such that the capitalist of the village was ready to discount his note 
on the security of his name alone, without any other security for 
$60. See for this, brief, p. 351. 

There is another occurrence that is very touching. The defendants 
“alled Reneker, a neighboring farmer, who says that he loaned Draw- 
baugh $20 in May, 1877 (defts, i, 247) :— 

“(. 37. At the time you made that loan to him, was there any 
other transaction between you and him? 

“A. There was: he wanted to trade me a burean and secretary 
combined, ou provisions, such as meat, potatoes, butter, eggs and 
lard tor his family, ant we traded in that way. 

"(. 38. Did he or did he not, at that time, say anything about 


being in want of provisions for bis family ? 
_ 
A. He did say that he needed provisions very bad for his family.’ 


Then Drawbaugh testified on direct examination (defts, i, 
900) :— 

"0. 623. Mr. Jacob H. Reneker has testified (page 247 of 
defendants’ printed record) that in May, 1877, you wanted to trade 
him, and did trade him a bureau and secretary combined for pro- 
visions for your family : do you remember that transaction ? 

"A. Yes, sir I do. 

*(. 624. Why did you trade off your bureau and secretary 
that time? 

"A. I needed provisions for my family. 

"(. 625. Had you no means to get such provisions except by 
trading away your household furniture ? 

* 4. No, sir: not at that time — I can’t —I had no other means.” 


He was moving at that time from the house which he owned 
Mechanicsburg, into a house which he had hired at Eberly’s Mills. 
It took sixteen horses to haul merely his household furniture, among 


which were two secretary-bureaus, one that he had made and one that 


™ 
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he had bought. Having no use for two, he put one in his house and sent 
the other down to his machine shop and stored it, and then sold it to 
a neighboring farmer and took his pay in provisions. That testimony 
was put in as if this fellow was in such a condition that he had to 
sell his household furniture for provisions, when he was simply 
selling his superfluities. May it please your Honor, if the telephone 


story is dressed up no more than that, it is like the difference between 


yes and no. This matter is in the brief, p. 552. 
Now, I wi-h to come to the depositions for the defence. I ask 
your Honor to read those with a great deal of attention. 


You cannot read those depositions, or see their value, by simply 


taking a stuntement that a man went there at such a time and saw 


such a thing, or heard such and such a thing; but you have got to 
analyze those depositions and to study them with a good deal of care 
to see their value. They have got to be weighed; it is not simply 
enough to hive noses counted. We begin with rathera bad state of 
affairs; we begin with this fact: that more than one half of those 
wituesses, if they prove anything, prove that the tumbler and the tin 
cin were perfect speaking telephones: that anybody could go and 
talk through them without difficulty. There are more witnesses to 
those two instruments than there are to all the others put together. 
More than four fifths of the witnesses are to the instruments, which 
I stated to your Honor yesterday, F, B, C. I, A, alleged to have been 
made before the close of 1874. They have to begin with that, 
Now, we shall tind another trouble. We shall find that their own 
proof, when we come to analyze it, is so inconsistent, that of itself 
ijt cannot stand. Ido not refer to little Inconsistencies of detail, in 
dates and appearances. There is one inconsistency, for example, to 
which I will refer, and which occurred a great deal. 

Drawbaugh’s story is that he went on improving these in-tru- 
ments, making them better and better and better, and always show- 
ing the best one; I do not mean to say that he swears that he never 
showed the superseded ones, but for exhibition purposes he used the 
best one. We find the witnesses, some how or other, nearly all swear 
to that instrument, the tumbler F and tin can B. He has witnesses 
in 1876 swearing to the tumbler and the tin can; but he has not 
uny witnesses, or at most one or two doubtful ones, to the next 
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in-trument C, which is alleged to be a great deal better, and which 
is apparently better, and, ther. fore, would be the one used as soon as 
he got it. Those are not inconsistencies of detail, merely. The 
storics which the-e two sets of witnesses tell cannot both be true. 
They may beth be false; they cannot both be true. 

What dees the Court do when it finds that one half of a party’s 
witnesses tell one story and the other half tell a story absurdly in- 
consistent with the first. Take the case that we have here to meet. 
They say that these things were known to everybody from 1867 to 
1868— to everybody! Suppose that you find out of their own rec- 
ord that the man’s brother never saw one and never was spoken to 
about one in 1872 or 1875 or 1874; what will you do with those sto- 
ries’ Which are you going to believe? They cannot both be true. 
Is the Court in such a case to take such testimony as now suits the 
defendants; discard all those portions which do not now suit the de- 
fendants’ desires and keep the rest? No; the Court will say, Take 
it all away; I have no means of telling whether any of it is true. 

I have spoken of only three or four of our witnesses: Mr. Kiefer, 
the telegraph superintendent; Mr. Wilson, a telegraph superintend- 
ent; Mr. Weaver, a patent solicitor and an old friend of Drawbaugh’s ; 

Mr. Hauck (the one concerned in interference matter); and Mr. 
Rupp, Drawbaugh’s partner. If there were no other witnesses in the 
case but these, with whem he came in contact before 1876, we should 
have the most perfect and absolute proof that his story was false. But, 
be-ides those we have thirty-five or forty witnesses, whom we have put 
on the witness stand, frequenters of his shop year after year, neigh- 
bors, men who have known him from boyhood, living along by him, 
knowing all the gossip of the neighborhood, and they never knew 
anything about it, not one of them. 

The defendants have put on witness after witness, neighbors, part- 
ners ard workmen, and they never knew anything of it. Now, that 
is not negative testimony. Think of the condition of those men. 
They produce aman who says, I, being at Drz vbaugh’s shop at a day 
which I assert to be at such atime, saw such and such things. How 
can we contradict that? We had no witness, no friend there. But 
we bring proof of the alleged inventor’s surroundings and conduct. 


Courts have to rely upon such proof in such cases. It is what they 
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most rely on. But besides that, we call a man who says that he was 
in Drawbsaugh’s shop once a week, or once a month, for three or 


four years, andthat he never saw this, that Drawbaugh never showed 


itto him. Can they contradict that if not true? Drawbaugh was 
there every time our witnesses were at his shop, and they could 
have produced him to contradict them; but they have not done it in 
one single instance. That is not all. When a thing like a speaking 
telephone is shown to a man, he may forget the details, be unable 
to identify it: but the fact, if it was a fact, sticks. Perhaps one 
man might ferget it, but not many. The trouble with men is, 
not that things escape the memory and nothing is left of them so 
that they cannot be recalled; it is that one becomes confused, that 
one mixes two dates, or mixes one event or one thing with another. 
The @lusions of memory ae the greate-t troubles. Errors come from 
wisrecollection, but not often from nonrecollection. The authorities 
are full of such instances. In “prior invention” cases, the courts 
recognize that the difficulties come from misrecollection, not from 
the vanishing of facts. When it comes to a question of mere detail, 
the man who recollects is better then the man who does not. But 
when it comes to a thing which affects the imagination, which rivets 
the attention even for a moment, it cannot be forgotten, it does not 
go and leave no trace, though it may leave a distorted trace. It may 
leave a distorted trace, but it leaves a trace of some kind. That is 
not all. 

A man might under certain circumstances find that he does not 
recollect a thing, but if he ever knew of it, it will be brought back 
to him when his recollection is refreshed by suggestions of time, 
place and circumstances. The defendants have had an opportunity 
to do this with every one of our witnesses. Some of them might 
have clean forgot, but that could not have been the case with thirty or 
forty. About one half of these witnesses who were so called by 
us were witnesses whom the defendants had been to see before we 
saw them, and had tried to tind something in their recollection. 
They state that they saw nothing, and Drawbhaugh does not coutra- 
dict them. But that is not all. Witness after witness was pro- 
duced and cross-examined day after day. Why did not counsel say 
to the witness, ~ Don’t you remember, Mr. Witness, that on such a 
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day, at such a time, under such circumstances, this man Drawbaugh, 
sitting by my side, showed you a talking machine, and talked through 
it?” and then follow it up by calling Drawbaugh? Never once. 
There was a feeble attempt with one witness to do sumething of that 
kind, a witness whom the defendants had gone to see after we had 
summoned him a:.d an hour before he was to appear upon the 
witness stand. It failed, and it was never tried again. Draw- 
baugh has not gone on the stand to say that he ever informed them ; 
this course of conduct shows still more strongly that he knows he 
did not. That he was silent about it in his intercourse with them 
is a proved fact, the value of which the Supreme Court settled in 
Brady’s case. But here we have ten times as many such associates 
and an invention more certain to have been communicated, if 
mace. 

Now, I go on with their witnesses. I do not propose to go 
through with them all, but I wish to call your Honor’s attention to 
a dozen of them as samples. 

The witnesses for the defence may be divided into two classes: 
those who say that, going to Drawbaugh’s shop, they talked through 
a telephone, and heard and under-tood; and those who say that, 
going to his shop, they saw something which he said was a talking 
machine, but never took the trouble to talk through it. 

It is only the first class which is of any con-iderable importance, 
and it is only the fir-t class that even had an opportunity to distin- 
guish between a machine that could talk and a machine that could 
not. Moreover, a man who says that he went there, whether fre- 
quently or not, and that Drawhaugh talked to him about a talking 
machine, but didn’t talk through it, edmits that it was to him a 
something so inconsiderable, so trifling, that it did not make any 
impression upon him; he cannot amount to anything as a witness to 
such a matter after many years. 

They have forty-eight or forty-nine witnes<es who say that before 
the date of the Bell patent they heard speech through Drawbaugh’s 
instruments. I wish to go through the testimony of six or eight 
or ten of them, to show what it amounts to. They are collected in 
the brief, arranged by years, beginning at page 582. 


Zacharias (briet, 353; app. 22) was a miller in that neighbor- 


a 
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hood. He says that at various times he has been at Drawbaugh’s 
shop, and at times between 1869 and 1574 he went there and saw 
tulking machines, which he says were F and B, and talked through 
them, and understood everything perfectly. Now, the Court knows 
that is not true. Then he tried to fix the date more exactly. He 
said it was between 1869 and 1874, and be thought it was about the 
time that the Haucks were making faucets. But they did not begin 
to make faucets until the summer of 1873. Then they asked if it 
might not be that some one else was making faucets about that time, 
and he said, “ Yes,” it might have been the old Faucet Company. 
They dismiss him after the statement that he saw this on one ovca- 
sion, when he went to Drawbaugh’s shop to buy a tram to level offa 
new set of stenes which had been put into the New Cumberland 
Mills. Then they offered the millwright who testified from his 
books that he put in and set up the new mill stones between June 
18 and July 3, 1869, and who recollected that at that time, while 
he wus there, the tram was bought from Drawbaugh for the purpose 
of fucing up these stones, and that the tram was bought between 
June 18 and July 3, 1569. 

All this seems quite neat and logical until it turns out when the 
treasurer and book-Keeper of the Faucet Company is cailed by the 
defendants, that instead of the tram being bought atthe time stated, 
it was actually bought four months before, — March 17,1869; that he 
did not buy one at the time -tated at all. Now, what are you going 
tosay about that? He is building his date upon an association which 
turns out to be false, though they have two witnesses to swear to it; 
the whole bottom drops out. He may just as likely have seen it at 
any of his visits in 1876-7-8. They would have to begin again to 


build up. But they did not attempt it. 


" Samuel Nichols (brief, 384; appendix, 69). He began by saying 


that he was a civil engineer; but it turned out that his profession 
was that of running a steam engine at $53 a month, and that he had 
been doing that for twenty years. He said that he lived at White 
Hill, about a mile from Drawbaugh’s shop, in 1868, and the second 
summer after that he went to Drawbaugh’s shop with his * son-in- 
law. Samuel Bruce,” and that he then heard talk through a talking 
machine and “ heard all that was said.” He was asked on cross-exam- 
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ination how much it was that he heard and he said, “ Two words,” and he 
was asked how much his son-in-law heard, and he said, “ Two words.” 
We do not know now whether these two words were spoken. He 
says that he went there with “my son-in-law, Sam. Bruce”; but it 
turns out that Sam. Bruce did not marry this man’s daughter until 
June, 1876, three months after our patent; and that Sam. Bruce’s 
tirst wife did not die until 1875, and that he was not a visitor at the 
house until 1875; that he was only courtirg Miss Nichols three 
months before he married her, and that the marriage Was against her 
father’s wish. We proved these facts by calling the clergyman 
who married them, by producing the marriage certificate, and by 
Nichols’s son. The clergyman knew Bruce’s first wife and knew 
when she died, and by calling a son of this Nichols, who had been 
» workman in Drawbaugh’s shop in 1874, we proved that there was 
no telephone there when he was there. Afterwards they called 
Brace’s widow about some other things, but they did not ask her 
about Brace coming there to visit the family. Well, that is not all. 
Nichols described the way in which they talked, — the instrument 
in one room and a wire run through a partition, and across a space 
into another room. He said that was the way they talked from 
one room to another. Now, those rooms did not exist until 1875, 
The partitions in that shop had been changed from time to time, and 
the rooms did not then exist. So he went there with a son-in-law, 
who did not exist in 1876; and talked through partitions which did 
not exist until 1875. 
but that is not quite all. Nichols said that before be went there 
he talked with George Free about this. George Free was one of 
their witnesses, and he don't pretend to any knowledge of this thing 
hefore 1874 (defts, i, 505, ans. 6: p. 507, ans. 17). He isa rela- 
tion by marriage of Drawbaugh. Thus Nichols was one of their first- 
rate witnesses who fix a dzte and who know it. It was the second 
summer after he had moved to the White Hill, he said, and yet he is 
1s Wrong as wrong can be. All that was heard was two words. It 
was the tin can B. Who does that witness heip? There is his date 
shifted ; they do not call anybody to patch him up, nor do they recall 
him to patch himself up. The tin can as the exhibition instrument, 
after midsummer, 1876, and two words the best it can do! 
22 
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H. hy. Drawbaugh (brief, ; app. 170), a nephew of the claimant, 
is another witness. You will a that they said that before C 
was made, and at a very early time, — 1868-9, — they got perfectly 
good speech through there two instruments, the tin can and the 
tumbler. The first thing that H. K. Drawbaugh, the nephew, proved 
(I am not discussing whether any of it is true) is, that in the spring 
of 1870, when he was there, they did not even attempt to get words 
through. And yet they want you to believe that those were good 
talking machines for three years before that. 

tlarmon testifies (defts, i, 575):— 


“@. 11. Did he talk to you, or did you talk through those ma- 
chines F and B at that time, early in 1870? 
“A. No, sir; not in words, not at that time. 


Now, these gentlemen want your Honor to believe that it is clear 
beyond question that three years before that he had got an instrument 
which did not need any trial, caused no trouble, but talked right off. 
That first answer that I read of H. K. Drawbangh has a good deal 


of strength in it. 


°@. 11. Did he talk to you, or did you talk through those m:- 
chines F and B at that time, early in 18707 

"4. No, sir; not in words; not at that time. He used to get 
me to make sounds at that time, ls that he theught had more 
force or more vibration to move the instrument clearly; 1 remem- 
ber very distinetly of playing the violin in it. 

‘@. 12. How soou after that did he talk to you through the 
nstrument, if at all? 

“4. <A very short time afterwards. There were some words 
that we could understand only. 

13. Give your best idea of the time. 

“A. It was not more than ten days or two weeks; it just hap- 
pened while he was experimenting with that machine; I remember 
that very well. 

“Q. 14. When did you go to Waynesboro, Pa., to work ? 

“ad. In the spring of 1872. 

‘@. 15. Prior to your going to Waynesboro to work, did you 
talk much or hear him talk much through the instruments ? 

Anus. Yes, sir; I was about the shop then a great deal. 

"©. 16. Were the instruments in sucha condition prior to your 
going to Waynesboro that vou could hear and understand all as 
sili through them, or not? 
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“Ans. Just for a little while at a time; they appeared to require 
a great deal of adjusting and working at — merely trials that he got 
me to help him.” 


They want your Honor to believe that five years before that (1872) 
they had instruments that needed no adjusting and made no trouble 
and through which they could talkoff whole sentences. Dut the first 
answer that I read has a good deal of truth in it with regard to that: 
“He used to get me to make sounds at that time, sounds that he 
thought had more force, or more vibration, to move the instrument 
clearly.” 

The curse of this thing when we tried it in New York was not 
that we could not get enough of vibration. Any jar, any loud voice, 
anything except a most careful voice made it break, and the articula- 
tion was gone. Now, that man was in such a condition of knowl- 
edge and experience, if you believe this witness, that in the spring 
of 1870, so far from having the remotest notion of what a transmit- 
ter was to be, and how it was to work, that, when he did not get 
words, he tried sounds that had more vibration. Why that was the 
very thing that he should have avoided ; the very thing that Reis ran 
into. If he were experimenting with a Reis transmitter, that is 
exactly what he would do. He had not the remotest idea of the 
operation of an instrument such as was “ reconstructed ” and operated 
in New York. (See pp. 102-5, supra.) 

Mrs. Mary A. Darr (appendix, 617). We called for another pur- 
pose William Darr. At one time he had lived at Eberly’s Mills, and 
moved away from there in the beginning of 1870 or 1871. The de- 
fendants had been to him and searched his memory long before we 
had seen him, and found that he had no knowledge of telephones. 
We called him, and he testified that he had no knowledge of them. 
They went to see him after we had summoned him, and an hour or 
two before he came on the witness stand; and when they cross-exa:n- 
ined him they asked him, “ Didn’t Drawbaugh tell you that the time 
was coming when he was going to talk across the sea? and didn’t 
you say to him, ‘You had better try the Yellowbreeches first ’?” 
which was the name of a little stream there. Then they ask whether 
Drawbaugh didn’t tell him that he was making a machine? Nothing 
of the kind, he said. Then they called his wife. They had sepa- 


172 ARGUMENT OF MR. STORROW. 


rated from each other, his wife accusing him of drinking; but Draw 
baugh, who had known him twenty years, went to get him as a wit- 
ness before we saw him. Among other things she said that she knew 
all about the telephone, that it used tu be the mo-t common talk in 
her househo!d before she moved away in 1870,and that before she 
moved away in 1870 the talking machine was about the only thing 
that was talked of; that she didn’t know anything about Diawbaugh 
and the village since, but before she moved away it was talked about 
and it was said that if he could get it to work he would be the richest 
man in the valley. We asked her what other inventions of Draw- 
baugh she had heard of while living there. His clock, she said. 
“ What had she heard of the clock while living there?” Why, she 
had heard that he bad completed it and taken it to Harrisburg and 
exhibited it. Well, he completed it, and took it to Harrisburg and 
exhibited it x2 7878. This woman moved away from there in 1870; 
yet before she moved away she had heard what he did in 1878. 
George W. Drawbaugh (brief, 391: app. 197) is another witness of 
some importance, —a nephew of the claimant. He lived next door 
to his uncle. He was a wagon maker, and worked somewhat in the 
shop at an early time, and afterwards he worked there considerably 
in later years. His story is, that the first time that he ever saw any 
talking machine was at a date which he stated to be the spring of 
1870, three years after they want your Honor to believe Drawbaugh. 
had them, when he was repairing a certain wagon known as Sadler's 
wagon for Mr. Sadler. He said he could not fix exactly the date 
when he did it, but he thinks that was the time, and that the lumbe1 
for the wagon was bought at Lee’s lumber yard. Lee was then pro- 
duced, with his books, and he proved that in March, 1870, he sold 
George Drawbaugh some lumber, and never sold him any after- 
wards. That seemed to bea pretty good way of fixing the date. 
This wagon was painted at Daniel’s shop, and George says that at 
that time he and his uncle were trying to talk through the tumbler 
F and the tin can B; that his uncle talked and then he heard, but 
that when he talked his uncle could not hearanything. I believe, with 
possibly one doubtful exception, that is the only time that George 
says he ever attempted to talk through a talking machine at that 


shop. Well, upon the question of date, it secms to be as good 
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evidence as they ever get ; the books prove that he never bought any 
lumber after May, 1870. Now, it turns out that the wagon was not 
made until 1871. Daniel and George were painting a hydraulic ram 
on that wagon. Daniel Drawbaugh and Sadler were in partnership 
that year on hydraulic rams, which were Drawbaugh’s invention, and 
were going to carry them around the country. They were only in 
partnership one year, so Drawbaugh testifies. We have their bill 
for a ram which they put in in 1871. Other evidence in their record 
proves the date. Daniel Drawbaugh, relating the incident over again, 
says that lie recollects well that while painting that wagon, Nerman 
Kahney, a neighbor, came along and they had some talk. Norman 
Kahney was called as a witness for the defence, and said that he did 
not move into that part of the country until 1871. What are you 
going to make out of that kind of association and fixing of dates? 
The moment you get a fact on paper there is found to be not a word 
of foundation for the story they build on such associations. They 
are only memory ; memory in the weakest and most delusive form, 
because self-delusive. It is the well-known fallacy of the books on 
logic and of the juggler — fixing the attention on an immaterial 
fact, while the importaut assertion goes unchallenged. 

But that is notall. They had a witness, Joseph Ditlow, who tes- 
tified that he lived at Milltown a good many years, that he had been 
a good deal in Drawbaugh’s shop, but had never heard ofa talking 
machine until George Drawbaugh told him of it in 1877. After some 
transaction, which, if I have time, I will refer to, the defendants 
brought him back upon the stand, and in answer to their question, 
he testified that he did first hear of it from George Drawbaugh, but 
he thought it was a great deal earlier than 1877, though he had not any 
recollection about time. Then they brought a man who said he was 
living in Indiana in 1870, and that this man Ditlow boarded with 
him in the spring of 1870 and never again (fixing that date by books), 
and then told him there that he had heard that Daniel Drawbaugh had 
a talking machine — Ditlow saying that he had heard of it from 
George Drawbaugh. Now all this looked very nice. But when 
you find that George Drawbaugh did not know of it until next year, 
1871, what becomes of that house of cards? If association upon 
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association, structure upon structure, falls, on what are you going to 


stand’ For this see brief, pp. 375, 392; app. 195. 
Henry Bayler (brief, 354, 401; app. 44) is a retired merchant, 
apparently a man of some means, who had carried on a lumber yard 


and a planing mill, at a place called New Cumberland, three miles 
from Drawbaugh’s shop, from the spring of 1873 until into 1877. It 
was an old lumber yard; there had been several partners; Eberly 
and Lee carried it on; then Lee alone, and then Lee and Bayler. 
Drawbaugh had been for many years in the habit of doing their 
machinist work, repairing their engine, and from time to time 
getting lumber from them, so that there was an account between 
them. Bayler testified that when he went there they were 
fitting up their works in the spring of 1873, and Drawbaugh did 
considerable work for them; that while Drawbaugh was doing 
that work, he had invited Bayler to come up to his shop and see 
an invention, a curiosity, but he did not tell Bayler what it was. 
Bayler went there. He says that he went to Drawbangh’s shop, he 
thinks in June, 1873; at any rate, it was in the first half of 1873, and 
there talked through a tumbler and tin can and heard Drawbaugh ; 
and that he said, “ Why, Dan, that is virtually a talking telegraph ; 
why don’t you patentit?” And Drawbaugh said, “I would if I 
had the means. Won't you come in with me and furnish some 
money?” Bayler says that he thought seriously of putting in $200 
or $300, but that he was not satisfied with his partner and was a 
little disturbed about business arrangements, and he concluded not to 
do it. There is one thing that is certain under these circumstances, 
and that is, that if Drawbaugh showed him anything, he showed him 
the best he had. Now their story is, that in 1873 those old instru- 
ments F and B had been superseded for two or three years by this 
cuspadore thing | and by C, and that the tin can B had gone to the 
attic, and that the mice had eaten out the membrane. That is Draw- 
baugh’s explicit testimony (brief, p. 154). Yet this man says that 
Drawbaugh invited him to come there, and showed him that very 
thing, and talked well through it. The Court knows that one of 
these dates is wildly false, or both. 

We will goa little further. We asked him, How did they talk 
through the telephone? Where was it arranged? He says they 
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had a tumbler in one room, and a wire went through the partition, 
and across « space or entryway, into a third room, as it were, where 
the receiver was, and where the person listened. But no such 
arrangement of rooms existed until 1875. This man says he never 
went there but that once in his life. He says it was in 1873. He 
describes on direct examination, as part of the answers upon which 
they rely, the rooms and the partition, when those things did not 
exist until 1875. Now, if a man makes an error of two years such 


as that in his testimony as a witness, he goes over the precipice. If 


he went there when our patent was a year old and saw the tin can 
and the tumbler, what is his testimony worth ? 

Mr. Bayler was then asked about Drawbaugh’s finances. He said 
that Drawbaugh was very poor; that it was very hard to get money 
out of him, from his personal knowledge ; that Drawbaugh did work 
for the firm at their lumber yard on their machinery, and that he 
wanted to be paid in cash as fast as he did the work; that he had 
heard at times that Drawbaugh did not know at niglt where his 
chi'dren’s breakfast was to come from in the morning; that at times 
they hud let him have lumber on credit, but that he wanted to be 
paid in cash for the work that he did, and to let the lumber go on 
credit, and that finally the man who wound up their business in 
1877 had to sue Drawbaugh. Now, what is the fact? The fact is, 
that these firms, Bayler’s firm and its predecessors, never paid Draw- 
baugh one cent of cash in the world; and that on the very day 
when Bayler says he went there, and that Drawbaugh was anxious to 
obtain a patent, when it required only $15 to file a caveat on an ap- 
plication, the firm owed Drawbaugh $20 or $50 for work that he had 
done, aud there never was a time for five years, including that 
period, that these firms did not owe Drawbaugh from $20 to $50 or 
$60; that he never asked for the money, but was contented to let it 
go on; und from time to time he took some lumber to repair lis house, 
ete. But that is not all. The last lumber that was delivered led to 
a quarrel, and to some litigation, and a suit arose. They had not 
failed, but a quarrel arose between the partners, and the business was 
put into the hands of a third person to wind up their affairs; and a 
suit was brought, a quarrel having arisen upon some difference 
between this third person and Drawbaugh. In that suit Drawbaugh 
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filed an affidavit of defence, telling the story as I now tell it; that he 
worked for them and took lumber from time to time in payment ; 
and that at the end they still owed him $60, and that he got about 
$75 worth of lumber, and that he was ready to pay that difference. 

Bayler was put upon the witness stahd, and swore to this story 
of poverty, of his own knowledge, and that Drawbaugh was always 
collecting up close. Yet Drawbaugh had signed and sworn to that 
affidavit only fourteen mouths before. What do you make of that? 
Did Bayler mean to tell the Court the truth? Did he know anything 
about it? Did Drawhaugh keep from his counsel these things, and 
then help them to put upon the stand a man who swore to a story 
which he knew was falsehood? But that is not all: it is not merely 
that this is a falsehood, —I do not know whether this wretched man 
is a fulsifier or a romancer, or whether he has been subjected to the 
charms to which so many of these witnesses seem to have been sub- 
jected. But that is a further importance in this fact. 

Talk about this man’s poverty all those years: why, he had only to 
go to Bayler, a man well off, and ask him for what was owing to 
him — for the $20 or $30 — and he would have enough to file his 
caveat. Yet he wanted to persuade you that sometimes he did not 
know at night where his children’s bread was to come from in the 
morning. That was during the years when he was making these 
electrical contrivances, — his dial telegraph, and all the other things 
I have mentioned. He had money in plenty for that; and there 
was money due to bim that Bayler says he never called for. Draw- 
bangh only wanted $20 or $30 to secure his invention. There was 
2 fortune in it for him if he could only patent it. In four weeks from 
the day Bayler says he was there, Drawbaugh received $425 in cash 
upon the winding up of the F: ucet Company. He says that he paid 
$60 of that on a note,—the Leonard note, that is admittedly un- 
true. Ile also says that he spent $500 in paying off a bottom mort- 


gage ou his house. No such terrible poverty or urgent need for $50 
to send to the Patent Office to get a fortune with. 

jut that is not all yet. He says that the tenant of his house, 
Fettrow, a blacksmith, paid him $110 per year rent. They put 
Fettrow on the witness stand. Fettrow said that Drawhaugh was 
poor; that he not only paid him his rent as it became due, but that 
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he did more than that, that he frequently gave it to him in advance ; 
that Drawbaugh and Drawhaugh’s wife would frequently come to 
him and get little sums of money for provisions, ete.; that he 
would get produce and provisions from his customers and turn it 
over to them, and charge it up on account of rent. Fettrow says 
that sometimes at the end of the year, when they settled, he would 
find that he bad overpaid his rent; that sometimes the balance 
would be one way and sometimes the other. They asked Fettrow 
to put in his account, showing everything that he did pay Draw- 
baugh, and he did so. The accounts do not tell the same story. 
From them it appears that there never was a year when Fettrow paid 
his rent in advance. There was not a time according to his own ac- 
counts (which the defendants have printed in their exhibits), there 
was not a year, in all these years, when the balance at the end of 
the year was not in Drawbaugh’s favor, of from $20 to $60. If he 
had been so poor as it is pretended, so poor that he did not know 
where to get food for his family, here was his prompt-paying tenant, 
ready to advance him the rent faster than it was due, and he could 
have gone to him and got money at any time. What do you under- 
stand by that kind of story? Drawbaugh produced Fettrow to swear 
to that which was untrue. His own accounts show that his statement 
is untrue. Why, this case seems to have been presented with that 
recklessness which ordinarily belongs to this kind of speculation. 

Not only that. Fettrow’s accounts were put in evidence. The 
drift of his testimony was that his advances to Drawbaugh were in 
money or necessaries for bis family. That is not true. You have 
all the items, but a very small part were advances in the way of 
money or provisions. The bulk of the items were for blacksmith’s 
work for Drawbaugh’s customers. He was doing blacksmith work 
for Drawbaugh, and Drawbaugh was doing machinist’s work for 
him. When he did blacksmith’s work for Drawbaugh and charged 
it to him, of course Drawbaugh got it out of bis customers in return. 
For this Fettrow matter, see our brief, p. 356; app. 100. 

Holsinger is another important witness. He was the printer who 
wrote too many articles for the newspapers for the good of his cause, 
Of him I have spoken already. 
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Of Dr. Mofiitt (brief, 415; app. 145) L also spoke this morning 
or yesterday. He was a dentist in Harrisburg who went frequently 
to Drawhaugh’s shop, partly for the trout fishing in the vicinity, and 
partly because of the interest which he took in Drawbaugh’s numer- 
ous inventions, having known Drawbaugh for twenty years. The 
story that he tells is that he went to Drawbaugh’s shop at one time 
in the summer of 1873, and there saw a talking machine. He says 
that he was led there partly by “the interest he tovk in the various 
and numerous inventions that Daniel Drawbaugh was experimenting 

1” (defts, i, 516). 

Then we asked him to look at his fourth answer, and to state 
what were the inventions there referred to; and he answered (p. 
922) :— 

“Various inventions, I could not state which ones; I was inter- 


ested in almost any mechanical pursuit the man was working at, being 
inclined that way myself to some extent.” 


Of course he would know about telephones there as soon as any- 
body would know. His story is that he was a visitor to Drawbaugh’s 
shop from some time before 1870, and that he first saw a talking 
machine there at a date which he says was in the summer of 1873. 
T will not now discuss whether that statement is true or not; but 
this friend, interested in his inventions, a frequenter of his shop, 
never saw one before 1873; and yet the defendants would have 
your Honor believe that everybody in the community knew six 
years before that he had this machine in his shop. I will read from 
his testimony, at page 415 of our brief (defts, i, 517) : — 


"@. 13. Do you remember whether Mr. Drawbaugh talked 
through the instruments at that time? 

“A. I can't give any definite time when he talked through any 
of these instruments, whether it was the first time or a short time 
after; the first time that he talked through them to me was shortly 
after I had any knowledge of his having a talking machine, when he 
handed me an instrument similar to this (indicating A). which he 
directed me to place to my ear, stating that he would go down 
stairs, or in some other part of the building, and that I should listen. 
He went, and I heard Mr. Drawbaugh’s voice asking me if I heard 
him talk. “Do you hear me talk?’ was the way he put it. I was 
surprised, and | looked around, expecting to find Mr, Drawbaugh 
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behind me, but did not find him. He came in presently, and 
attempted to explain to me the principle on which the machine oper- | 
uted; I did not understand his explanation; he alluded to the vibra- 
tion of « bee’s wing to illustrate how the diaphragm operated to 
produce the sound; that is about all that 1 remember distinctly on 
that occasion. There was agreat deal more said that I do not 
remember.” 


Now your Honor, knowing the best that was got from that instru- 
ment by the tests in New York, can appreciate the value of such a 
piece of testimony asthat. But that is not all. If the defendants’ 
record proves anything, it proves that that instrument A was not made 
at that time. I think that I have mentioned the impossibility of be- 
lieving that such a thing existed in the shop of Drawbaugh for six 


years before this person knew anything about it. He is the man, 
judging from his own statements, who thought in 1878 that it was no 
use to go into the telephone business, because Drawbaugh could not 
antedate Bell. But now he is produced to prove that he always 
knew of his own personal knowledge that Drawbaugh was years 
ahead of Bell. He is, I think, on the whole, the most intelligent man 
of all the witnesses who pretended to have ever listened at one of 
Drawbaugh’s instruments; and that is his testimony with regard to 
it. What is the value of the less intelligent class ? 

William H. Zearing is another witness whom I want to refer to 
(brief, 419; app. 626). He was a witness brought in in the fourth 


year of the case. He was a neighbor, and there is no reason why 


. 


his testimony should not have been brought in before. He was 
secretary of the school board, « fairly intelligent man. He says that 
he went to Drawbaugh’s shop iu 1873, 1876 and 1877. Of course the 
important question is at which of his visits it was that he saw the 
instrument. He says that the instrument which he saw, and which 
he heard speech through, was exhibit |. He is going to fix just when 
itwas. He states that on Nov. 25, 1873, he went to Drawbaugh’s 
shop in order to get a pair of steelyards repaired. He had a funny 
experience to begin with. This wan Drawbaugh, according to his 
present statement, was so busy making telephones that he could not 
stop for anything else. And he never got any work, and he was out 
of work all the time. But Zearing went there in the fall of 1873 
to get bis steelyards repaired ; and Drawbaugh said that he was so 
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busy that he could not do it, that it would be a fortnight before he 
could do the job, though it only came to thirty-five cents; that he 
would have to do it after night, as he had other work promised. 

In the same year, Hauck was carrying on the business of manufac- 
turing faucets, and Hauck wanted Drawbaugh to work for him, and 
said that he would give him his own price per day or by the job. 
Drawbaugh refused, stating that he had so much work to do for 
other people that he could not (brief, p. 358). 

Zearing has an entry in his account book to the effect that on Nov. 
25, 1873, he got his steelyards repaired; and he knows that it was 
at this time that he heard the speaking telephone, because one of the 
things which he heard through the machine was, “ The steelyards are 
finished.” Ifso, there can be no doubt about the date. He was 
asked how things were arranged. His testimony was that the re- 
ceiving instrument was lying on the mddle of the table, and that he 
was sfanding up close to the table. Why, he might as well have 
heen in the next township. It is physically impossible that he could 
have heard speech through it as he testifies, as much so as to make 


my voice heard in Kamschatka. It is absolutely, ludicrously im- 
possible. He could not have heard with the instrument lying on the 
table as he states it was. Think fur a moment of these tests which 
were made in New York by Mr. Benjamin; shut up in a tight closet 


with the receiver at his ear, yet unable to hear a single sentence. 
Yet this witness says that while he was standing up by the table on 
which the instrument was lying he was able to hear distinctly the 
words, “ The steelyards are realy.” We have specifically proved 
thut it is impossible (complts, ii, 1377). 

Jesse Eicholtz (brief, 421; app. 629). He was a miller, living in 
the neighborhood, five or six miles away from Drawbaugh’s. He 
says that he went to Drawbaugh’s shop on the 13th of November, 
1873, to get a piece of machinery that Drawbaugh was making for 
him; and he knows that it was on that day, because he has an entry 
in his book about the machinery. His wife went with him. They 
talked through the talking machine, and heard and understood per- 
fectly well. Well, he got into one little trouble. In giving his 
direct testimony in describing his visit, he said that when he and 
his wife drove away on that day, “John Teahl rode along with me 
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that day from Teahl’s mill, where he was milling at the time.” Now, 
the fact is that John Teall had sold his mill two and a half vears be- 
fore, and bad moved away from that part of the country. Not only 
had he quit milling, but he had left the country, and did not live 
anywhere near there. This man’s power of association does not 
seem to be first rate. His deposition proves as absolute impossi- 
bility just as readily as it proves the existence of the telephone. On 
cross-examination we were able to get from him some further par- 
ticulars. He said that when they first talked, the machinery was not 
running, that afterwards Drawbaugh started the wheel and the ma- 
chinery to satisfy them that they could hear perfectly well in spite 
of the noise, and that they did. That was certainly a reeommen- 
dation for that instrument. That cannot be done now. In their tests 
with the in-trument in New York, there were horse-cars in the middle 
of a wide street, and the listener shut up in a closet in the middle 
of a building, but a passing horse-car sometimes drowned the voice. 
Then we asked the witness whether he told the defendants’ counsel 
this little anecdote about starting up the mill. “Yes.” But they 
did not bring it out. It was a little too strong for them, I presume. 

Mrs. Eicholtz went on the stand to sustain her husband’s testimony. 
When she came to be cross-examined, we asked her whether she had 
ever heard any talk about the machine before she went there, and 
she answered, “ Yes; her husband talked about it; he had been there 
before.” It looked rather curious that the defendants did not ask the 
husband about the other visit. So they had to recall the husband 
for that purpose. He said, “ Yes, he had been there in 1571, and 
tulked through the machine and understood.” Had he told defend- 
ants’ counsel of this earlier visit? Yes. But they had not brought 
it out. By and by he said, just as he was leaving the witness stand 
(defts, iii, 162) : — 


“As to that first visit, I would say that that first talking machine 
was entirely different fromthe second. The first consisted of atin can 
and a glass tumbler. They were connected by a string; if I mis- 
take not, it was a string instead of awire. The second was connected 
by wire. That is my recollection; but it has been so long since that 
I wouldn’t positively swear that it was a string or a wire, but I think 
it was a string.” 
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The pair of telephones he saw in 1871 were connected by a string. 
He is not perfectly positive of that, but that is his recollection. If 
that is his recollection and his testimony, then which side is he on? 
Do you want to keep one part of his deposition, and not the other? 
Do you want the 1873 part, and not the 1871 part? What will you 


do with it ? 

There is more about this string-telephone business. One of their 
witnesses, David M. Ditlow, said that he went there in 1873 or 1574, 
and talked through an instrument. What was it? He said it was 
composed of two tin tubes with bladders over them. The tin tubes, 
at the end of which were the bladder, was connected by wire, wrapped 
with string. Then Drawbaugh testified that he thought the witness 
had meant to refer to the tin can B. But B is not the telephone 
which the witness describes. What isthe trouble? Hashe mistaken 
another instrument for that? The witness did not think he had. 
He te-tified that he bad looked at the exhibits in the case, but could 
not recognize it. It was not because he had forgotten what he had 
seen, but because what he had seen is not among the exhibits pro- 
duced. (Brief, p. 313; app. 187.) 

Again in the course of the case, we called, for another purpose, a 
witness by the name of Epp/er; we did not call him about telephones, 
but merely to prove the date of a collateral matter. The defendants: 
had been to see him before we had seen him. They had talked with 
him about telephones before we saw him the first time, to learn if he 
had «ny knowledge on the subject. He was not a man whose resi- 
dence or position naturally gave him any knowledge, as he lived some 
miles sway. They had been to see him; they talked with him. 
Their counsel went to see him twice after we had seen him. Both 
parties had been to see him several times. We put him on the stand 
and had him swear to other matters, for the purpose of fixing another 
date. Then the defendants asked him whether he did not tell the 
complainants that he had been to Eberly’s Mills, and to the shop 
there, and had seen a telephone or talking machine there; and 
whether the man at the shop was not Drawbaugh, and whether he 
did not tell the complainants’ counsel all about this. Had he not 
only told the complainants this story, so that the complainants knew of 
it and were apprised of it ; but had he not told the defendants so that 


EPPLER. — STRING TELEPHONES. 185 


they knew it, and had he not told them that he visited the village in 
1872 or 1873, and then saw this talking machine. He said that he 
told them about it, but had not told them that it was in 1872; that 
he had not told them that he was there in 1872; that he told them 
he did not ‘now positively when it was, but that his recollection was 
that it was in 1873 or 1874. They kept putting it in their questions 
whether it was not 1872-73. 

To make a short story of it, — not altugether creditable to us, if 
true, —they created an appearance as if we had one witness who 
had been there at Eberly’s Mills in 1873, and had seen a talking 
machine. We knew the truth, and so when we came to re- 
examine him we asked him the question and developed this state of 
facts. That he did go there at some time or other, that he went to a 
wagon maker’s shop, not Daniel Drawbaugh’s shop, but to that of 
his brother, John Drawbaugh, and (hat what he saw there was a 
string telephone, and that he went home and made one like it. Now 
that is a pretty important fact in this case. The defendants put it 
in. They made him their witness when they began to examine him 
about it. They brought it out, but with a false color. They had talked 
with him, and knew what he was to say. Moreover, they knew all 
the actual facts, as we did not. This took place at the shop of their 
own witness, their man’s brother, across the road from their man’s 
house, in that village, and they put in as a fact that this witness went 
there at some time in 1872, 1873 or 1874, and saw a talking 
machine there in that village; but it fvrns out fo have been a string 
telephone. They did not call Johii Drawhaugh, an whose shop they 
saw it, to deny or dispute this statement or to contradict Eppler, and 
there his testimony stands. Now, when we find that their witness 
Eicholtz says that when he went there it was a string telephone, 
according to his recollection; when they say, and ask the Court to 
believe, that Eppler saw a talking machine, that there was an instru- 
ment there in 1872-3, and it turns out to have been only a string tel- 
ephone, — and they know what the fact is and do not contradict this, 
— then there is a good deal of help towards an understanding of the 
ease. For this string-telephone matter, see brief, p. 311. 

H. B. Musser (brief, 424; app. 87). He is a farmer of the neigh- 
borhood, and as intelligent as those farmers ordinarily are. He says 
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that he went to Drawbaugh’s shop in the summer, in the last of 
June, 1874, to get some repairs to his mower. He fixes the dates 
very exactly. He went again in the summer of 1876 to get his 
mower repaired; he went again in 1877 for the same purpose. He 
says that upon two of these occasions he saw the talking machine, 
and had talks through it. It is pretty material to know when this 
was. If it was in the summers of 1876 and 1877, then his testimony 
is not very troublesome. He swears that in June, 1874, he saw the 
tumbier F, and tin can B, and talked through them, and heard per- 
fectly well. He says that in 18:6 he saw the two little magnetos D 
and E, and talked through them. Whether he saw telephones on 
the first or second or third visit, at each of which he had the reaper 
repaired, is a matter of mere memory. On direct examination he 
undertook to state how the instruments were arranged, not in the 
sume room, but one instrement in one room, with a wire running 
through two partitions and an intervening entry way to a receiver in 
another room. I asked him to draw a plan of the way the rooms 
were arranged, and he did it. Between the two rooms, as indicated 
in the plan which he drew, there is an entry way six feet wide. The 
first arrangement of partitions which had an entry way between the 
two rooms did not exist until 1875, and remained until 1878. It ig 
certain. therefore, that his visit was not until after 1875. He made no 
visits between June, 1874, and June, 1876; thus the most hecan prove 
is that the tumbler and tin can were the best instruments in the sum- 
mer of 1876,—then, or at sometime after that, for when once bis 
association is broken, there is nothing to anchor to. 

But that is not all. The witness undertook to describe the clocks 
that he saw there. We know when the clocks were made, from 
Drawbaugh’s statement and from the testimony of his own witnesses. 
Musser says that he then saw these fine clocks, which did not exist 
until 1877 or 1878; he says that be saw them at the same visit when 
he saw the talking machine F and B, which he talked through. 

W. H. Decker (brief, 425; app. 251) says that he went to Draw- 
baugh’s shop in 1873, 1874, 1875 and 1877, and that he saw these 
instruments. He says that the shop was lined with them. It may 
be that they were not all talking machines, but, according to his 


story, he there saw more talking machines than all the exhibits put 
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together would number. His testimony, if your Honor pays any 
attention to it, must be read and examined pretty thoroughly. 1 
will not stop to do that now, and will state only one thing in con- 
nection with it. He says that he went there and talked through this 
contrivance in the summer of 1874; but he made a mistake, and 
ather a serious mistake. He says that in the summer of 1574 the 
instrument that he talked through was exhibit D. Now, there is 
no pretence that D was then made; on the contrary, the defendants 
expressly assert that it was not. This date, therefore, was too early. 
He had desired to fix the time early enough, but he fixed it too 
eatly. Next he says that in August, 1875, he saw and had a con- 
versation through one of the machines; and as to this he testifies 
(defts, li, 1155) :— 

“(. 33. State what you remember of it. 

“4. ‘How is my old friend Jacob May and his family?’ he says. 
I said, ‘They were all well when I last saw them.’ He says, “I under- 
stand thereis an increase in the family.’ 1 told him I wasn’t positive 
of that, and couldn’t give him no positive answer. He says, ‘ Well, 
they are all well, so tar as you know?’ I said, * Yes, sir.’ He said, 
‘I am much obliged.’” 

That increase did not happen until a year afterwards. There was 
no increase between March, 1572,and August, 1876, when the event 
which they inquired about happened. Wecalled Mr. May, and by 
him proved that fact. 

I beg your Honor to understand that if I do not go through all 
this testimony, it is because life is not long enough, and not because 
I think it of no importance to examine it. 

Urias R. Nichols (brief, 429; app. 27) is rather an interesting 
witness. He wasa soldier. He had been a machinist. He was in 
the signal service at one time. At another time he was assistant 
keeper of a lighthouse. He is a farmer at the present time, and 
has been fora number of years. He says that he went to Drawbaugh’s 
shop in January, 1875, and that he then saw this instrument, exhibit 
A, and heard and understood what was said through it; that it 
repeated speech perfectly ; that it was a perfectly admirable thing. 
He says that the boy who was talking with him through the instru- 
ment was Drawbaugh’s boy, as nearly as he could make out; that he 
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called Drawbaugh “father.” Now, Drawhaugh’s oldest boy was 
only eight years old at this time, rather small to take one of these 
instruments which have baffled the experts in New York, and talk 
whole sentences through it. Nichols came there, according to his 
statement, in January, 1875, andthe date he gave appeared to fit in 
first rate with other circumstances. Just before him they called D. 
W. Smith, who testified that he was in Drawbzsugh’s shop in Novem- 
ber, 1874, and that Drawbaugh was then making this instrument, 
exhibitA. Nichols says that when he went there in January, 1875, 
he saw this same instrument, and says that Draw baugh told him that 
it was about sixty days old. Thus the statement of Smith that he 
was in Drawbaugh’s shop in November, 1874,and saw him making 
this instrument, and the statement of Nichols that he was there and 
saw it in use in January, and was then told that it was about sixty 
days old, fit in as nicely as possible. Nichols apparently fixes the date 
exactly, and says that he knows that that was the time, because he came 
to Harrisburg to sce a member of the Legislature about some business. 
Then he says that he knows that was the date, because he then 
bought some lime at Hake’s lime kiln in that vicinity. His way to 
and from the lime kiln was by Drawbaugh’s shop. He remembers 
that he boughtsome lime, and said that he had a memorandum at 
home showing that it was delivered on the 18th «f January, 1875. 
He forgot to bring the memorandum with him, but he had no doubt 
about it. 

We called Hake’s lime burner, Henry Kintz, and he brought 
his books. He was the lime burner at Hake’s for many years, and up 
to April, 1876, and sold all the lime; and he proved that he never 
sold that mana pound of lime. They did not call Nichols back to 
explain that, nor to produce the “ left at home ” memorandum. 

On cross-examination we asked Nichols what he went there for. 
He replied that he went there to see the clocks. He said that he 
had read about them in a Harrisburg newspaper of two or three 
months before, and read that they were run by electricity from the 
earth, and required no winding. The defendants tried to get him to 
back out of that, for no such account was contained in any Llarris- 
burg newspaper, or in any other paper, until January, 1878. He 
then said that possibly it might not have been a Harrisburg newspa- 
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per, but that he was pretty positive that it was, because he did not 
reid any other. But the first account of the clocks in the Harris- 
burg newspaper, as I have stated, was in February, 1878; aad this 
man says that he never was in Drawbaugh’s shop but once. 

He was then asked, on cress-examination, who he told about it 
when he went away; and he said that he mentioned it to Col. 
Maish, a lawyer of York and a member of Congress. Col. 
Maish says that Nichols did tell him that he had seen a telephone 
and an electric clock at Drawbaugh’s, but also testified that he had 
previously talked through a Bell telephone in Washington, with Mr. 
Robeson and Mr. Blaine, in the fall of 1877. They did not call 
Nichols back to explain that discrepancy. 

What do you make out of that story? There is no doubt about 
the time that he went there. We fix that absolutely as the spring of 
1878. He swears that this telephone A was then about sixty days old. 
That fact is an end of the case, if it be a fact, for D and E were made 
after A. What will you do about the man’s testimony? If he is 
worth anything as a witness, if he is not a liar, if he has not been 
stuffed up with this stcry, the dates and circumstances of which fit 
together so nicely, then what explanation can you give? Did such 
a thing take place? Drawbaugh put him on the stand, and he swore 
that Drawbaugh told him that that thing was then sixty days old. 
Now that we know the true date of that visit, what reply can you 
make to that? They have not called him back; they have offered 
no explanation of the testimony. What then will you do about it? 
That witness did not make a mistake. A misconception is not con- 
ceivable. He says that he was told that the instrument was then 
sixty days old. A man would not imagine such a statement as that 
unless it were true, or unless it were said to him, had been told 
to him, and stuffed intohim. I don’t care which horn of the dilemma 
they take. One is fatal to their case, and the other is fatal to their 


character. 

Updegraf (brief, 432; app. 247) is the next fellow I want to call 
your attention to. He says that he went there twice in the spring of 
1875, and heard through a talking instrument ; but he cannot identify 
which one it was. He says that he went there twice about a month 
apart, in the spring of 1575, and that he never was there after that 
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time. Updegraff isaquack doctor. At that time he was an oculist ; 
at the present time when he testified, he was selling seashells ; between 
times he had made hats and magic lanterns. He never was there 
after that spring he says. He was there in 1874, also, he said. He 
fixes the time by saying that he went to visit a patient; and that he 
had the charge for it in his book; he meant to have brought the book 
but he forgot it. He lived in Philadelphia, and came up from Phila- 
delphia to Harrisburg to testify. 

It turned out on cross-examination that defendants’ counsel had seen 
his book and had examined it a half dozen times. It looked rather 
curious after that that it should not be produced. I do not mean to 
cast any imputation upon the counsel, but it certainly rather shook 
the value of the testimony of this witness that under such circum- 
stances it was not produced. Then he said that he could fix the time by 
the horse that he hired ata livery stable ; that he had asked the livery- 
stable keeper to look at his book, and that he had done so, and had 
told him that it was in 1875. But they did not produce the book or 
call the livery-stable keeper, nor any witness to testify who had seen 
the book; Updegraff had not seen it. Well, that testimony looked 
pretty weak under those circumstances. Then he said that on that 
expedition they went to Zacharias’s Mill and went fishing in the 
stream, and that Zacharias’s Mill was four or tive miles above Eber- 
ly’s Mills, where Drawbaugh’s shop was. He rather thoaght that 
Zacharias did not own the mill, but was the miller. He says that 
they camped there the first night. ~The next day they put their boat 
in the river and floated down to Eberly’s Mills. They pitched their 
tent on a little island at Eberly’s Mills in the creek, and fished there 
till evening.” He says that in the evening he went into the shop 
and talked through the talking machine. 

He says that he only Knows that Zacharias was the man who ran 
the milla few miles above Drawhaugh’s, or attended toit. Now, that 
man Zacharias was called as a witness, and he swore that he did not 
go to that mill until 1876. What will you do about that? But 
that is not all. The companion of this man, a person by the name 
of John T. Smith, was brought to support him. He testified in the 
sume way, but a little more fully. He says that in the morning, 
after sleeping there that night, he went up to the village grocery 
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store and bought some coffee, and something to eat for breakfast, and 
then came back and had breakfast. Now, it has been brought out by 
the defendants in their evidence, that that village store was blown up 
by an explosion of gunpowder in January, 1875, and was not rebuiit 
until the autumn of 1875, and that there was no store there in the 
spring of 1875. One gets a good deal perplexed by such testimony. 
One fails to place any reliance on that sort of testimony from that 
sort of witnesses. If you had them piled up as high as the court 
room would hold, it would not make that perfect freedom from every 
reasonable doubt which must be resolved against the claimant — that 
freedom from inconsistency — and which is required in this case more 
than in any which was ever heard of, to make your Honor believe 
that F andB, the tumbler and the tin can, gave perfect speech. 
That is the problem the defendants have got before them. 

I do not mean to say that all their witnesses are of that kind, 
but lots of them are. But I have not gone through with all. 
Suppose you found one in ten or one in five of that class: what will 
you say about the rest? The happy accident that we got from 
Nichols the statement that he went there to see the clock in conse- 
quence of reading of it in the newspapers, settled his business. It 
was a mere accident that he made that statement which disproved 
his evidence. How can you know whom to believe? How can you 
place any confidence in the testimony of witnesses who are contra- 
dicted in that way; or how can you place any confidence in testi- 
mony as to dates, which exist only in the memory of the witnesses. 
It is all memory, memory, memory, — not a paper, not a line, be- 
fore our patent, except the advertising card. 

Abraham Fisher (brief, 373 ; app. 233) is another witness who is 
produced, a pretty interesting and rather an important one. He 
did not hear Drawbaugh spexk through a machine. He says that he 
went there twice: the second visit is the important one. He went 
there in the summer of 1873; he is sure that that is the time, and 
that Drawbaugh then showed an instrument. He 1s not perfectly pos- 
itive that this A is the instrument, but he has no doubt about it. 
This is fixing the date pretty early ; for the instrument did not exist, 


according to their story, at that time. 
Possibly they may try to stretch it back to that time chiefly by 
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this witness, but that is not the tenor of their depositions. Fisher 
knew that was the time, because he bought a hydraulic ram at that 
time, and had anentry at home and had looked at the entry the night 
before he came, but he too had forgotten to bring the paper with him. 
But it so happened that afterwards we find in the faucet interference 
ease that Drawbaugh had produced a memorandum book, and part 
of it was copied into the faucet interference, and in that book was 
an entry of a charge to Fisher of $63.57, under date of June 7, 
1873, for this very hydraulic ram; and Drawbaugh testified in that 
case that that was an entry for a ram sold to Fisher, and that the 
entry was made at the time he sold it. When Drawbaugh was on 
the stand on cross-examination, we asked him if Fisher had bought 
two rams. No, only one 1am, and Fisher was wrong in his date; 
and it was in June, 1873, when he sold him the ram. Fisher 
had said that he had fixed the date by an entry which he had at home ; 
and so we wrote to Fisher and asked him to send us a copy of the 
memorandum which he had; he did not send it, but he said that it 
was all right. And he was sure about the date; he had talked it 
over with his folks. We wrote again, but he would not send a copy 
of the memorandum, but said he had talked it over again with his 
folks, and that it was in 1874; of that he was sure. Well, things 
began to look very curious. After Drawbaugh had testified to this, 
and had, by his own written memorandum, made by himself at the 
time, shoved the ram over to 1873, it began to look bad for Fisher. 
So they called Fisher back again,and he said in substance, “ Yes, 
it was in 1873, come to look it over, that [was there. My memo- 
randum was not a memorandum as to the purchase of the ram, but 
my recollection was that I bought the ram at the time that Jacobs 
worked for me, and Jacobs worked for me, according to my books, 


in 1874. When I got complainants’ counsel's letter, I looked it over 
and talked it over with my neighbor. He said, ‘That ram was put 


in when Jacobs worked for you,’ and Jacobs worked for me in 1874.” 

Another neighbor said, “I put in the pipe for that ram, and I 
know I quarried stone for Abraham Smith in 1874, and it appears 
to me it was the year before”; and another said, “he knew it was in 
1873, because it was a year before he lived in such a house,” and 
Fi-her talked tohis wife about it, and she says,‘ Don’t you remember 
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Jacobs’s family worked for us two years in 1873 and 1874 both?” So 
Fisher remembered that, and then remembered that in 1873 he paid 
them every Saturday night and kept no account of it on bis books. 
Just so. 

Now, I want to read to your Honor an authority which bears on a 
case like this. There was a case of Woodman v. Stimpson (3 Fish. 
98), before Judge Lowell, and a witness in that case undertook to 
settle a question of date, as between 1860 and 1861, by association 
with some event. Either it was 1860 years after the Christian era, 
or itwas some other event. In that case Judge Lowell, with bis grim 
sense of humor, said (p. 10) :— 


" The value of these aids to recollection depends upon two or three 
circumstances ; on the importance of the event itself, primarily, and 
next on the closeness of its connection or association with the fact 
it is adduced to support. If Mr. Perkins tells you, ‘I enli-ted at 
such a time, and 1 did this job immediately before I went,’ there 
is a natural connection between the events, and he would be likely 
to remember them. If he went to the war, and knew that he did 
this job just before he went, he would be pretty likely to remember 
it. Ifhe had not been to the war, and had been doing jobs for the 
defendant all along, it would be difficult for him to recollect in what 
year he did doit. You ask a farmer in what year he saw a new 
plough which his neighbor was using, but which he did not think 
much of, and which he did not think worth while to buy. His 
neighbor is dead now, and you want to know when that plough was 
first used. Well, he thinks it was the year he had a certain field 
sowed with rye. His wife thinks it was the year he had it sowed 
with barley. His head man thinks it was the year he had it sowed 
with clover. They talk it over and finally settle that it was the 
buri'ey year; they do not recollect the time, but that is the best 
they can do, and you have to take it with that qualification.” 


What weight can we give to the testimony of witnesses as to 
dates which are fixed by such associations? And especially after 
these matters have been talked over by the witnesses amongst them- 
selves in the way in which it has been done in thiscase? Why, sir, 
this case and this testimony are the interest and the talk of that whole 
community. The people in that little village of seventy-five inhab- 
itants are talking of this case and of nothing else. They sit around 
in the evenings at the grocery store, and the post-office, and they 
talk about it. They finally agree as to certain dates and facts. 
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They say, “ This thing was done about so; and if we can get the 
Court to ratify the action of this caucus, it will be a pretty good thing 
for our neighbor Drawbaugh. If he can get $500,000 to bring to 
this village, we would like him to do it. He is a good fellow whose 
money does not stick by him, and we would like to do him a good 
turn. It is, therefore, the opinion of this caucus that he had a talk- 
ing machine, and that we all knew of it, and understood all about 
it perfectly well.” 

They called one witness of a different stamp. That was Prof. S. B. 
Heiges (brief, 270 ; app. 622). I wish they had two or three like him. 
It would save us much trouble in arguing this case. Prof. Heiges is 
now the principal of the State Normal School at Shippensburg, 
twenty or thirty miles from Eberly’s Mills. He was formerly pro- 
fessor of physics in the academy at York; and was also the super- 
intendent of public instruction in the county of York. At one time, 
about 1859, he taught school at Eberly’s Mills. He not only taught 
school during the day, but in the evening he had a class to which he 
gave instruction in physics, especially in electricity and magnetism, 
by lectures and experiments. Mr. Drawbaugh attended those lec- 
tures with a good deal of interest, and Heiges and Drawbaugh talked 
a good deal about these things. Drawbaugh told him that a clock 
could be made which would run by means of magnetic currents from 
the earth, and without winding. This is what Heiges says. He 
might have told him that it had been made ten or a dozen yeurs 
befere, and was a perfectly well-known thing. 

It is a little doubtful, however, whether Drawbaugh did tell him 
that. For, when you look at Drawbaugh’s cross-examination, you 
will see that when he speaks about a clock which could be run by 
electrical currents from the earth, and without an ordinary battery, 
it seems to me that the meaning is that that plan had occurred to him 
in consequence of some previous experiments in swinging a pendu- 
lum by a battery, which were made in 1867 that is the year when 
he moved his shop (defts, ii, p. 938, x 828); and it appears to me 
that Prof. Heiges got two things mixed up,— some old talk about 
something else with Drawbaugh’s clock of a much later period, —and 
that he has blended subsequently acquired information with prior 
knowledge. He says that Drawbaugh told him at that time that the 
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time would come when they would talk by telegraph, though he did 
not tell him how. It was nothing remarkable to say that. 

e Mr. Heiges says that the next time he went to Drawbaugh’s shop, 
after this, Drawbaugh showed him an instrument. The date of this 
he does not exactly fix, but the circumstances he names are intended 
to point to July, 1872. He says that he was then staying with his 
father-in-law at Shiremanstown, about three or four miles from 
Drawbaugh’s shop; and that he went one day while he was staying 
there, with his brether-in-law, Dr. Mosser, down to Drawbaugh’s 
shop. Dr. Mosser was a partner with Drawbaugh in the Faucet 
Company. Dr. Mosser and he went down one Sunday forenoon to 
find Drawbaugh, and have a talk about faucets ; and they were there 
three quarters of an hour talking about them, and while there, Mr. 
Heiges was looking around the shop, not taking any particular part 
in the talk. Just as they were coming out—so Prof. Heiges 
says —something was said about the telephone, and Prof. Heiges 
saw something which he thinks was the instrument C. It does not 
appear whether Heiges first asked what it was, or whether Draw- 
baugh first called his attention to it; but the consequence of what 
was said was that Prof. Heiges took into his hand something which 
he says is C; he says that Drawhaugh said that it was a talking 
machine. But let me read to you his testimony about it (defts, iii, 
surrbtl, 99) : — 


“@. While you were there at Mr. Drawbaugh’s shop with Dr. 
Mosser on that occasion, did Mr. Drawbaugh say anything to you 
about an invention of his; and if so, what invention ? 

"A. Yes, sir; he spoke of and exhibited to me his talking ma- 


chine, as he called it.” 


Now, that man ought to be a very important witness. If there is 
anything in this business, he is the man to find it out, and he will 
know everything about it, — how the machine talks, and the whole 
operation. He is the only man who ever went into that shop with 
the education — intellectual capacity —to understand the mode of 
operation and the structure of this thing. He ought to know every- 


thing about it. 


“@Q. 31. Did he talk through it to you? 
"A. No, sir. 
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“@. 32. Did he, at that time, make any statement to you about 
it having been talked through by himself or others, or not? 

“A. He did, and said that he had talked through it, and some 
other parties had.” 

The machine which they had in there when that conversation was 


going on is this machine, exhibit C, which, with possibly one ex- 


ception no witness in the case testifies to the use of. Not a witness 
testifies to any knowledge of any attempt to use that instrument be- 
fore the day when this man says that he went there. So that part 
of the story is not true. There is something mixed up there. 


“QY. 33. Did he say whether or not, when he and others had 
talked through it, it had operated so that the talk could be heard 
through it? 

“[ Objected to, ete.) 

“A. Yes, sir, he did; he said that it had so operated.” 


This man is a professor of physics, and yet they have to lead him 
like an infant. 


*@Y. 34. Will you please look at the machines now shown you, 
marked A, B, C, F and I, and state whether you recognize among 
them anything that you saw at Mr. Drawbaugh’s shop, at the visit 
when you and Dr. Mosser were there together? 

“A. This is one that I saw [faking up instrument C}. 

"@Y. 35. How long, on that occasion, did Mr. Drawbaugh talk 
to you about his talking-machine invention ? 

“A. I suppose not more than five minutes; our conversation 
occurred after Dr. Mosser snd he were through. 

‘QY. 36. Did you take the talking mac thine in your hand at that 


time or not? 
“A. I did. I remember I caused the diaphragm to vibrate 
just as I do now, by placing my finger against it and pressing it in. 
‘@. 37. What kind of a di: aphragm was on the machine at that 
time — metal, or wood, or membrane, or what?” 


Why did they ask him such a question as that, except for the pur- 
pose of leading him? 

"A. A metal diaphragm. 

*Q. 38. Did Mr. Drawbaugh say anything at that time about 
how the sound of the voice operated the machine? If so, what, so 
far as you remember? ” 


Now, there is a question which will draw out the whole thing. 
"A. Yes, sir; remember he said the voice produced pulsations.” 
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Pulsations! That is not a description of the mode of operation. 
What kind of pulsations? That is not what they wanted of that 
witness. They have not brought a man like him merely to testify 
that this thing is operated by pulsations. A string telephone does 
that; they must get electricity into it. 

“@. 39. Did he, or did he not, make any reference to the use of 


au magnet in connection with the machine ? 
“A. Yes, sir; he spoke of applying both magnetism and elec- 


tricity.” 

An electric speaking telegraph was one of the wonders of the 
world. It was then one of the unperformed miracles, the impossi- 
bilities of the world. Speech had been transmitted by speaking 
tubes, but to transmit speech by electricity was the wonder of the 
world when Bell accomplished it; yet when this professor of physics 
is asked how it operated he does not mention electricity! Whena 
vigorous leading question is thrust at him all he says is, “he spoke 
of applying electricity.” When; in the futuré? “Spoke of applying 
electricity ”; this about a thing which, if it is what they allege, rested 
in nothing except electricity! Why, if the man had a string tele- 
phone, working by pulsations, and had «a vague fancy that somehow 
or other — he had no notion how — electricity might be applied, he 
would naturally enough use such language. But to so speak of that 
which was nothing unless electric, — there is something wrong here. 

“@. 40. Are you able to say whether there was or was not, at 
that time, a small electro-magnet, with its poles in close proximity to 


the armature of the diaphragm ? 
“A. Lam not able to say whether there was or whether there 


wis not.” 


An electro-magnetic telephone is alleged ; a professor of physics sees 
it; “really I cannot say whether there was a magnet on it or not.” 


His recollection became better in the course of the examination. 
Then we put the instrument into his hands and asked him : — 


"XY. 51. When you saw the instrument C at Mr. Drawbaugh’s 
shop, was it in the same condition it is in now, and if not, what 
were the diflerences ? 

“A. AsI remember it, it was in the same condition as now, but not 
so much soiled, and did not have the writing upon it, which I presume 
has been put upon it by the examiner.” 
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On examining it carefully, his recollection is so good that he notices 
dirt and marks which were not there twelve years ago, he thinks, but 
with so sharp a memory his recollection is that it was the same then 
as now, — and there is now neither electro-magnet nor permanent mag- 
net. Why, if this were one of the farming witnesses, I should say 
that the whole story was the mere wantonness of ignorance and ro- 
mancing —or dishonesty. But in his case it becomes very fatal for 
the defence: Is it possible that that man, that professor of physics, 
should have gone there and that brief conversation taken place about 
such an instrument as this, if it was what they now allege, and 
nothing more be said? Is it possible that Drawbaugh would let him 
go away without saying anything more about it than that? That one 
man of this long list of witnesses was the only one who possessed the 
intelligence which would have enabled him to answer the questions 
and to give the information which your Honor wants. The most he 
does is to load the defence with another impossibility. 

But that is not all. That man went there to his father-in-law’s 
several times a year, for ten years after that, yet never bad the cu- 


riosity to go over to Drawbaugh’s shop to see tiat thing again. He 


was in the village again, but he thinks he was never in the shop. 
He never had the curiosity to go and see it. That is all the effect 
that it had on him. He says that afterwards, after the speaking 
telephone became known, he told some of his classes about it. He 
does not say what he told them about it. 

“@. 46. When you first learned of the speaking telephone coming 
into public use in this country, can you state whether you, at that 
time, remembered and spoke of the fact of your having seen an 
electric or magnetic talking machine long prior ? 

“A. Yes, sir; I referred to this instrument incidentally in class ; 
and, if I mistake not, publicly at Gettysburg, at the Teachers’ Con- 
vention, in connection with the instrument used to represent sound 
by flashes of reflected light.” 


They do not tell us just what he did say. What did he tell his 
class? What did he tell them this machine was? Did he tell them 
it was a talking machine? He did not know that. He had never 
tried it, and had never asked to try it. He only saw one end of the 
apparatus, and never saw it connected. If their statement of it is 
true, that C is a thing which was always ready to talk, all that you 
had to do was to attach the wires to it and it would talk right off; 


DEFENDANTS’ WITNESS 8. B. HEIGES. 197 


and yet, did that professor of physics say to his class, “Gentlemen, 
I want to teach you to observe, as a student of physics should 
observe; whenever the first talking machine in the universe is 
shown to you, just ask the man if it works by pulsations; don’t even | 
notice whether it has a magnet, or rather conclude that it has not, and 
then lay it down and go away and don’t you ever go near it again”? 
That is the effect which such an instrument as Drawbaugh had — 
whatever it was and whenever it was, sworn to be in that condition 
at his shop, — had on a professor of physics; a man who was an 
old friend and to whom he had prophesied ten or a dozen years 
before, who went and spent his pleasure vacations in that neighbor- 
hood several times a year ever since, and yet he never went to see 
and never had handled that instrument. There was no machine that 
would talk there; he did not believe that there was. 
It isa little curious that to Kiefer, to Wilson, to Weaver, the patent 
solicitor, Drawbaugh never mentioned his telephone. But he gets 
all these rustics to say he showed it to them. He didn’t show 
it even to his partners ; he didn’t show it to his workmen in the shop ; 
the professor of physics gets into his shop and he manages it so 
adroitly that that professor of physics gets out without any informa- 
tion about it, without the test which would prove that it was not a 
talking machine. 


And yet he says this invention was disclosed to the public. Cer- 
tuinly that means that he was willing to disclose it. But in fact he 
never did. IfI put a telephone ina box and talk to it, and your 


Honor listens at the hole in the wall at the other end, you get results, 


you get speech; you may know that I have got something that I 
ean talk through. But that is no disclosure of the invention. That 
does not tell anybody how to do it. All that you could so learn, 
printed and published in a foreign country, would not spoil a patent 
here. 

Such an exhibition does not amount to a disclosure of the inven- 
tion. Now, no man ever knew what Drawbaugh’s invention was. 
The whole thing, if he had some instruments at the date alleged, 
depends upon what the structure was and how it worked. There is 
not a-man in existence who had so much as the glimmering of an 


idea of what their mode of vperation was. Here is a professor of 
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physics who sees it, but all that he Jearnsabout it is that it is operated 
by “ pulsations ”; and he does not know whether there is an electro- 


magnet connected with it; he does not even know whether there is 


electricity to it, until he is led up to an answer. Drawbaugh’s own 
nephew says that he made those two instruments under his uncle’s 
direction; and he thinks that he could, from memory, reproduce 
them. That, within the chain case decided by Judge Blatchford, is 
not a disclosure to the pu//c. More than that, testimony of that sort 
is worthless. With the greatest desire to believe that nephew, one 
could not place any confidence in his statements. He is the only man 
in the world who pretends to have had the slightest knowledge of the 
structure of these instruments. I do not mean to say that some 
other man doves not say, “I think when I saw this thing it had a 
magnet to it, and I think I saw some spools on it.” But Drawbaugh 
is the only man that pretends to have a knowledge of the structure 
that will give the least light to any one. 

I am not arguing what the truth is: I am trying to find out what 
the defendants’ record teaches, what it amounts to, where it leaves 
us, what certainty it inspires. 

There is another thing that I want to call attention to. I spoke of 
the magneto key, which consisted of a large horseshoe magnet 
placed on a frame and hung in trunnions, and with some spools, an 
electro-magnet, as near as I can make out placed in this position, | 
at any rate placed on the front end of the permanent horseshoe 
magnet. Did the witness think he recognized that, by reason of the 
big magnets and the two spools attached? It is very mueh the same 
kind of thing as this big horseshoe magnet with the two spools in 
“C reproduced.” Ido not mean to say that they look exactly alike, 
but there is likeness enough between them for an ignorant country- 
man to be easily mistaken about them. We know that one of the 
more intelligent witnesses (Capt. Moore) mixed the talking machine 
up with the magneto machine. There is much in the evidence to 
suggest that a good deal of confusion existed with reference to those 
two machines. (See brief, p. 322. 

[ Adjourned to Sept. 24, 1884, at 10.50 A. M.] 
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Mr. Storrow. Will your Honor please turn to defendants’ Vol. 
I. p. 673. Wilson N. Miller was a witness, whose father at one 
time ran a grist mill at Eberly’s Mills. He afterwards had the ware- 
house at one or two of the neighboring railroad stations, and carried 
on business that way. The son, Wilson N. Miller, the witness, 
was keeper of the warehouse at the station nearest Drawbaugh’s 
shop, White Hill station, about a mile from there, and was for a 
long time the station agent. The defendants called him, under these 
circumstances, not asking him for any knowledge which he might 
have acquired, if he could have acquired any, about an alleged talk- 
ing machine, while his father ran the grist mill in the village in 1872 
and 1873, or 1873 and 1874, but asking him for knowledge which 
he acquired while he was station agent. He was station agent, or 
employed at the railroad station, from early in 1876 to April, 1878. 
He said that during that time he acquired some knowledge of a talk- 
ing machine from Drawbaugh, in this way: Drawbaugh mentioned 
it, I think he says, once or twice, but he particularly showed it one 
day ; took from his pocket, as he was at the station, an instrument, 
and, although the witness does not distinctly identify it in terms by 


examining the instruments on the stand and swearing to it by letter, 


vet he describes it so as to leave very little doubt that it is the large 
flat instrument A. His description is, “It was a small wooden box, 
with a tube to it to talk in; as near as I can tell, it was about five 
or six inches across, and an inch and a half thick.” That is the 


only one which corresponds with that description. It has become 
interesting to know the date when he saw that. The witness him- 
self does not have any definite recollection of the date. He was 
asked (page 674, Q. 29): “ Referring to the time when Drawbaugh 
showed you the talking machine, do you recollect whether that was 
about the time when he first began to live at Mechaniesburg, or not?” 
Drawbaugh lived at Mechanicsburg from April 1, 1876, to April 1, 
1877, and they asked him whether it was during that time. Miller 


said, “ 1 don’t remember.” 


“(. 30. Referring to the time when you first talked about put- 
ting up the line from White Hill to Shiremanstown, do you remem- 
ber whether that was about the time when he first began to live at 
Mechanicsburg, or not? 
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"A. I don’t remember: it was inthe summer, but I can’t remem- 
ber what month.” 


He also testified that Drawbaugh suggested to him that his father 
should put up a line of wire between the two warehouses, a couple 
of miles apart, along the railroad, and perhaps borrow the use of the 
telegraph poles for that purpose; and he would furnish a telephone 
instrument. The witness told him that perhaps he would; but he 
did not really mean to, and nothing was ever done about it. 

His first sight of any talking machine was the exhibition of this 
instrument to him, this instrument A. Now, when was that? The 
witness, with a very vague recollection, rather thinks that that was 
between the spring of 1876 and the spring of 1877; but his recollec- 
tion is extremely vague. I have quoted one answer. There are 
some others to that effect. He said this on direct examination : — 


* Q. 28. Prior to his showing you the instrument at the railroad 
station, had you ever had any conversation with him about his talk- 
ing machines ? 

“A. Yes, sir; but I was so little interested that I don’t know 
what it was any more. I might say, that my business there was 
about some money that be owed my father for coal; in the conver- 
sation, I found that he had no money, and I didn’t ask him for it.” 


His first knowledge, then, was at the time when, as he says, 
he was there at Drawhaugh’s shop dunning him for coal pro- 
cured from the father of the witness, and which Drawbaugh owed 
him for. After that, the incident of showing him the instrument A 
took place. The witness had nothing but the barest recollection of 


the instrument. Subsequently, in our evidence in reply, we called 
that witness, and had him procuce his father’s books, which were 


kept in his own handwriting; and from them we proved that that 
first sale of coal to Drawbaugh was in December, 1876, and that it 

fas only about a dollar; that, subsequently, there was another sale 
of a dollar or two, and then another sale; then two at the very end 
of 1877. The whole bill only amounted to about $6, and nothing 
paid until April, 1878. The first cash payment made was in April, 
1878, and was a payment in full. It is perfectly plain, therefore, from 
the witness’s own statement (now that we get the date to fix it by), 
from his own statement on direct examination, and from the sequence 
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of facts, now that we have nailed those facts by the book, that his 
first knowledge, acquired when he went to dun for the coal, must 
have been at least as late as Christmas, or thereabouts, 1876, and 
apparently after the last coal was sold in December, 1877. 

Now, when we find that at some time after that (because that was 
before this instrument was shown) Drawbaugh was carrying around 
to show to persons, apparently as the most suitable and best thing 
that he had, the instrument A, it gives us a very good insight as to 
the dates of those things which are alleged to have been better than 
A, and made afterwards. It gives us a very good insight as to the 
value of this way of fixing dates. The man says from mere mem- 
ory, “I think it was about such a time”; but he also says the 
sequence to be that it was after he had dunned Drawbaugh for coal ; 
and it so happens in this case that we are able to fix that date. 
After we had called him as a witness for that purpose, and proved 
that date by him, the defendants, appzrently misconceiving or not 
understanding the purpose of the testimony, called him back again 
for them, and had him prove that Drawbaugh bad paid him two bills 
— one already had been proved, April 4, 1878, and another of April 
6,1878. But it happened that the bill which we had reference to was 
a bill for coal sold on credit; Miller went to Drawbaugh’s shop to 
dun him for it. The defendants proved that on the same day when 
the old bill was paid, or the day before, or the day after, he sold 
$12 worth of coal fur cash, paid at the time and not charged. The 
defendants, according to their brief, seem to have put that in as though. 
we were trying to accuse Drawbaugh of swearing to one sale when 
there were two made, or of swearing to two sales when there was 
but one. Your Honor sees the effect, the conclusive effect of those 
proofs. 

Ancther witness (I cannot call him a witness in the ordinary 
sense, for he has not appeared on the stand, but he ought to be 
called one) was a man named David Stevenson, now a resident of 
Harrisburg, a machinist. It appeared in the evidence that he kept 
a machine shop and a machinists’ supply shop, aud that he worked 
for and with the Faucet Company, not as a mechanic in their shop, 
but as a maker of patterns, or in doing work for them in his own 
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machine shop, in 1867 and 1868, and that he and Drawbaugh had 
many and intimate relations with each other ever since. He has done 


work for Drawbaugh, and Drawbaugh got up some pumps and a 
flue cleaner, etc., for him. They appear to have been partners, or 
jointly engaged in the manufacture of certain pumps and putting 
them out. He has been and still is a friend of Drawhaugh’s, and 
at the end of this case he turns up as a man hunting witnesses for 
the defendants and in their employ. Now, here is a machinist, a 
machine-shop man, a keeper of a machinists’ supply store, having 
intimate relations with Drawbaugh, having worked for him in his 
shop and doing work for him in his own, — doing work for each 
other, — quasi partners, jointly interested in making pumps accord- 
ing to some invention of Drawbaugh’s (all this given in Drawhaugh’s 
examination), and in the employ of the defendants at the close of 
his case. If there was a telephone there, he must have known 
everything about it, but they do not put him upon the witness 
stand. I do not need to argue the importance of that line of con- 
duct. When you come to read the brief, you will find case after 
case with comments upon the conclusive effect, under such circum- 
stances, of the failure to call a witness by the party upon whom 
the burden rests, and upon whom a very heavy burden rests. Brief, 
p. 20.'. 

Another witness (defts, 1, 498) is William B. Stone; fifty-four 
years old; a farmer by occupation, who says that he saw a talking 
machine at Drawbaugh’s shop on the 15th of October, 1871. 


“ @. 4. How do you fix the date? 

“4. On that day I went over to George Free’s, near White Hill 
station; 1 took over a couple of papers of chicken powder; then I 
weut from Mr. Free’: down to ’Squire John Drawbaugh’s, a brother 
of Dan Drawhaugh, and from the ’Squire’s down to Dan Draw- 
baugh’s factory; he was in the factory. 

“@. 5. Did you make, at thetime, any written memorandum or 
book entry of your visit to Mr. Free? 

“A. Yes. | 

“ @. 6. Will you please produce the book and point out the 
entry to the examiner, in order that he may copy it on the record ’ 

“A. Here it is. 

“The witness produces a book, and points out a memorandum which 
the examiner copies ; as follows : 
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“Sold Mr. George Free 2 packages of chicken powder, 25 
cts. = 50. Oct. 15, 1871.” 

"Q. 7. Was this entry made in your own handwriting at the 
time ? 

“A. Yes, sir; in my handwriting.” 

“| Objection to the use of the entry in the book unless the book itself 
is put in evidence. Witness states that there are a few pages contain- 
ing private entries which he prefers not to exhibit, and by consent, 
those pages are cut out by the witness and retained by him. The book 
is then put in evidence by Mr. Hill, marked on the outside, and also 
on the page containing the memorandum above referred to, with the 
words “Exhibit Stone.’ |” 

Here is the book. It is one of Dr. Pierce’s memorandum books. 
It was copyrighted in the year 1876, five years after this man made 
his entry in it “at the time.” That fact, undoubtedly, was a surprise 
to defendants’ counsel, and on the re-direct examination he asked 


Stone :— 


“@. 18. This memorandum book, which I had not examined 
until during your cross-examination, was not printed until as late as 
1876 or 1877; explain how you could make a memorandum in a 
beok in 1571, when the book was not printed for five or six years 
afterwards ? 

"A. Ihadan old book that I carried in my pocket for a long 
while; it had become almost worn out; it was nearly all destroyed 
and obliterated, that I hardly could read it; I took and copied this 
out of that book into this. 

"“@. 19. What has become of that old book? 

“A. It is all worn out; it may be lying round home somewhere, 
or leaves of it. but I don’t know where it is; my attention was 
particularly called to this, because this chicken powder, that I sold 
to Mr. Free, was the first I ever sold; it is my own invention.” 


Then he says that he did not understand that it was an original 
entry which was required, but supposed that a copy would do. He 
came to testify, saw the defendants, and apparently told them that 
he could fix the date by an entry; they sent him home; he came 
back the next day, und this is what he produced — an entry, fortu- 
nately made in a copyrighted book. It is rather a curious book in 
some ways. This entry is made right in the middle of the book. 
Refore this entry giving the date 1871, is an entry dated and stating 
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some transactions in February, 1881. This man was examined in 
June, 1881. Then, after that, are some entries of transactions made 
in February, 1881. Itis, of course, physically possible that he might 
have entered in the middle of that book, in 1876, something that he 
copied from an old book, and then in 1881 began again to make 
entries; but it is a very curious condition of things, and it is a very 
nice illustration of the value of that kind of witness, who swore as 


strongly as a man could, to an entry as being made in his own hand- 
writing “at that time.” I do not know what entries the witness took 


out of the book as being private memoranda, but here is one entry 
that he appeared to be willing to leave in, because he was permitted 
to take out everything that was private : — 


Emma Stone told Butcher Myers’s children that I stole money 
from her mother. Now I am going to prosecute that case to the 
bitter end. This was told Butcher Myers’s children in the month of 
February, 1881. You will have to take the consequences for what 
Emma Stone said. She says her name is Emma Stone; but she is 
not legitimate, as got by her reputed father.” 


There is a little more of that sort of literature in there which he 
was willing to show. That appears to be what he wrote down as 
being what his neighbors thought of him. 

Mr. Hitt. He does not say that of himself, but of somebody 
else. 

Mr. Storrow. Let me read some more, in order to be sure. 

This is in William B. Stone’s book and it is in the same hand- 
writing as the entry which the defendants put in: — 

* Emma Stone has beenat Butcher Myers’s. You have been telling 
some one that I took your mother’s money; and you also said that I 


was lying around loafing. You told this to Butcher Myers’s chil- 
dren.” 


That looks as if it referred to the writer of the book. 

Mr. Hitt. That may be only some report of a conversation. 

Mr. Storrow. Peter C. Zimmerman (brief, 307; app. 119, 500) 
says that he knew all about Drawbaugh’s telephone from an early 
time, from 1867 or 1868. In 1871 hesawit. He was intimate with 
Drawbaugh from childhood; had known him for forty-five years; 
they were schoolmates together, and lived near each other, only a 
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few miles apart ; says he saw F and B in 1871; never talked through 
any instrument. It appeared that Drawbaugh and some of the de- 
fendants’ counsel were at the village where this man lived to see some 
witnesses, and apparently they met this witness there at that time, 
during the preparation of the case. Here is a question put to him on 
direct examination (defts, i, 437) : — 

"@. 43. Have you had any talk with them about talking ma- 
chines since that first visit ? 

“4. Ihave spoken to Mr. Drawbaugh about it; yes, sir; sev- 
eral times, — talking about the machine and about the idea of vibra- 
tion, and a certain remark he made to me in conversation; the 
remark was this, that he heard Mr. Samuel Hertzler’s daughter play 
on the organ probably a quarter of a mile from his place of residence : 
while she was playing the organ, he took notice that there was a 
sound of a cut-off in that organ, just like a tap, tap, tap, a cut-off in 
that sound; being anxious to know what caused it, he went to Sam- 
uel Hertzler’s, and found a break in the window glass; being loose, 
it would jar; from that he seen what the cause was of that there 
sound cutting off like; then he said that that showed him that he 
was right; that give him an idea that he was right in his study.” 


That gave him an idea that he was right. ow, Mr. Hertzler 
never had an organ until the summer of 1875. 

Henry F. Drawbaugh (defts, i, 414; brief, 395; app. 112, 718) 
is the brother of Daniel. The story that he told in the summer 
of 1879, in the faucet interfe:ence case, when he was asked whether 
his brother was a boaster, and what machines he had made and 
completed, to his own knowledge, your Honor remembers (p. 128, 
supra); and it will take a good witness to do away with the effect 
of that statement. This same man appears to have been at his 
brothers shop pretty constantly from a very early period, although 
he lived some miles away. According to his story, told on the wit- 
ness stand, his first knowledge of talking machines there was in 
July, 1872. I will read the question and the answer (defts, i, 
415) :— 


“@. 10. Please look at the machines now shown you, marked 
B and F [tumbler and tin can, the first ones}, and state 
whether you ever saw them before; and if so, when and where you 
first saw them. 

“A. Iseen them at my brother’s shop at the time we was making 
that cylinder and hvist rigging in 1872.” 
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He had already produced his book and shown that they were 
making the hoist rigging for his distillery at his brother’s shop in 
August or July, 1872; and he does not allude to nor suggest, directly 
or indirectly, any earlier knowledge. Now, there is the man’s own 
brother, with no knowledge of this thing, according to his own story 
(I am not discussing whether it is true or not), until July, 1872. 
The defendants want your Honorto believe that the whole com- 
munity had known of it for five years before. 

His deposition is of the vaguest kind about every date except 
that ; he don’t know when he saw things ; he saw them some time, and 
ra her thinks it was about such and such a period, but cannot tell. 
This date however he is sure about. Apparently after a while it 
dawned upon the defendants that he made rather a bad story for them. 
If the Court was to believe this witness an | take his testimony, and 
the picture that he gave them, five years of their story is knocked 
over. When he weut there, the best thing was atumbler and a tin 
can, Whenever that was. It was the strongest date he fixed ; it was the 
ouly one he pretended to fix. What do they do? Did they recall 
Henry Diawbaugh, this brother of the claimant, employed by the 
defendants in this case to hunt up te-timeny: did they recall him 
andask him to eat his own words? Not quite that. They produced 
a Witness, one McHenry, to say that in 1568 he heard a man by the 
name of Bricker say, that he had heard Henry Drawbaugh say, that 
he had seen a talking machine at his brother’s shop and had talked 
through it. Henry Drawbaugh swears that the first of his knowl- 
edge was in 1872. They produce a man who says that he heard 
another man say four years before that he had heard Henry Draw- 
baugh say that he had talked through a talking machine at his 
brother’s shop. They produced witness after witness, six or eight 
of them, to say what they heard Heury Drawbaugh tell them about 
this, six years, or five years, or four years before Henry Drawbaugh, 
the brother of the claimant, says he knew anything about it. That 
is rumor, it is only rumor, and it has only the value of gossip. But 
they expect this Court to believe it ; and if this Court does not swal- 
low that as reliable proof, it has got to find that the first five years of 
the defendants’ story is untrue. But this is not all as to the value 
of that testimony. 
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Hurry Drawbaugh was a man evidently of considerable means. 
At one time, in 1872 or 1873, he ran a distillery. In 1876-8, he 
ran a line of railroad cars from Cumberland County to New York, 
another to Philadelphia, and another to Baltimore. He owned the 
cars himself. About 1875, 1876 or 1877, his brother Daniel 
invented another improvement in molasses faucets, and Henry pro- 
posed to go into business with him to manufacture them; and he 
was in such convenient and comfortable circumstances that he pro- 
posed to buy a factory to make them in; and he bargained for one 
near his residence, and would have got it if the parties had not 
changed their minds and concluded to continue to use it for their 
own business. There was Daniel, with his brother alongside of him 
running at one time a distillery, at another time running cars to the 
three principal seaboard cities of this continent, and then proposing 
to buy a factory to make molasses faucets; and yet Daniel could 
not raise $50 or $75 with which to get a patent on his telephone. 
Well, of course, that had got to be explained away. So they had 
Henry testify that although he knew all about his brother’s machine, 
and never went to his shop, from 1872 on, without seeing him at 
work on it, and he himself spent hour after hour assisting Daniel in 
experiments upon it, yet he really did not believe that there was any 
money in it; he would have loaned his brother money to support his 
family, but as for loaning him $50 or $75 for a talking machine, he 
didn’t see any way of getting it back ! That he now says was his 
opinicn of the talking machine. 

Well, it was hard enough to believe that; but the defendants (1 
don’t know whether purposely cr not) contradicted that. Lrief, 83, 
84. They got aman (Egolf), who was a partner of Henry Drawbaugh 
in the distillery, to testify that, in a conversation with Harry Draw- 
baugh, he had said that the telegraph was “ nothing now no more,” 
and that his brother had invented a talking machine by which persons 
in different places could talk personally with one another, and that 
Harry Drawbaugh expressed himself as thinking that this was more 
wonderful than the telegraph. 

Another witness (Graham) says that in 1867 Harry said, “ You 
will see. It will take the place of telegraphing in the next five 
years.” 
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Another witness (Murphy) says that Harry Drawbaugh said that 
“It will take the place of telegraphing after a while.” This was in 
1867. 

Bricker says Henry “ went on to tell me that as soon as they 
could get it completed, they were going to use it in place of the 


telegraph.” 

North says that in 1869, Henry Drawbaugh said talking machines 
are “intended to take the place of the telegraph, and be cheaper.” 
(These are in brief, bottom of pp. 83 and 84). 

Vow, Harry Drawbaugh says that he did not think it of any mor- 
tal use in the world, and that is the reason he did not put any money 
in it. Harry Drawbaugh says, to confirm his opinion that it was of 
no use, that he asked a telegraph operator if it would be of any use 
on a telegraph line, and that the operator said, “ No; that every- 
body would overhear what was said, and that telegraphing was so 
private that it would not be fit to use.” Then they got an operator 
to come and submit to have that question put to him, and he said be 
might have said something of that kind. Think of this man, with 
his brother alongside of him, a man of means, proposing to buy and 
set up a factory to make molasses faucets, who, for ten years, had 
known that this telephone was going to supersede the telegraph, to 
take its place, and yet not a cent to put in it! 

John B. Drawbaugh (brief, 404; app. 189) was another brother, 
who lived in the village next to Daniel, and worked in the shop at 
times. He is a man of the vaguest memory, but, such as it is, he 
says that the first time his brother ever spoke to him about a talking 
machine, or showed him one, was about the first part of 1873; and 
they say that six years before that he had got a perfected machine. 
Are you going to believe that? He then says, that before that he 
had worked for the Faucet Company for a year or so, or a consider- 
able time. He says that while working for the Faucet Company, 
he saw something or other which he understood was a talking ma- 
chine, or intended fora talking machine, once or twice, lying on the 
bench; but his brother never spoke to him about it. Then they 
tried to turn the edge of that by having somebody swear that 
John disapproved of his brother’s experimenting. 

If John’s story is true, we cannot wonder that he should discourage 
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Daniel, for even according to John it did not really talk; but John 
testified that he helped his brother experiment; and the knowledge 
he had of it, and of the attempts to hear through it, was acquired in 
that way, when he was assisting his brother to experiment with it. 
When they talked through the machine he thinks he heard some words, 
but not all; and thinks it was about 1873-4; and that it was after he 
began to work for Hauck & Co. in July, 1873; that he only heard 
“some words, but not all.” At last, they closed his deposition by 
the question, ~ Your hearing is slightly defective, is it not?” He 
Was testifying ten or a dozen years after the alleged event. Well, 
that is not quite all. The defendants gave one piece of testimony 
which is instructive as one of those little things which give an in- 
sight. It is the attempt to show that Daniel had a perfectly good 
talking machine, but that John thought it was not worth anything, 
even though it was a good machine. John’s own testimony is that 
he never could get anything out of it, except on one occasion, when 
he got “some words, but not all.” Did he think that « talking 
machine that talked was not worth anything? See what he said. 
Did he think that his brother, having a perfectly good talking 
machine, could net possibly raise the money to patent it, and that 
that was the reason that it was not patented? See whut he says. 
He says that in 1873, when Daniel first showed it to him, he said to 
him (defts, i, 614, cross-answer 102), “ Dan, if this is as good and 
profitable a machine as you represent it to he, why don’t you get i 
potented ?” 

That is the question which your Honor will ask ; you have got to 
auswer it for yourself. The brother did not know any reason, if it 
was ss good and profitable a machine as he said it was, why he 
should not get it patented. What is the use, after that, of saying 
that everybody knew that it was a good machine? The evidence is— 
the defendants’ record is plenary — that the neighbors said that a 
talking machine that would talk was a profitable machine, and that 
he said so also. They attempt to make us believe that the reason 
why he did not get it patented was because he was too poor, that 
everybody knew that he was too poor; but his brother said, “ Why 
don’t you?” His brother knew whether he was too poor or not. 

27 
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Deafness does not seem to have made any trouble in hearing per- 
sons talk through the machine. I have said something about the 
character of these witnesses; that they were mostly country farm- 
ers; but occasionally there is one of apparently higher grade. Such 
a one was 1. V. Aline (defts, i, 656). He was forty-four years of 
age, and an insurance agent ; for aught I know he was a life-insurance 
agent; and he must be a skilful man who can talk a delusion into 
a life-insurance agent. He has known Drawbaugh since July 12, 
1867; and his particular knowledge of talking machines is that, in 
the spring of 1879, Drawbaugh showed him this machine P. 

Now we have a man of a better grade than most of the others, 


a sharp and shrewd insurance agent, testifying, in the spring of 


1881, to an incident which took place only two years before. This 
Exhibiting instrument to the Court.) It is a 


kind of double-barrelled instrument. Z//s part, connected with the 


is the instrument. 


short mouthpiece, is a carbon microphone, which will serve as atrans- 
mitter. Jhzs, with the long rubber tube mouthpiece, is a magneto 
contrivance, which will serve as a receiver to such a transmitter; it 
has a diaphragm anda magnet, a permanent magnet, at the back of it. 

The magneto part is intended as a receiver, and the carbon micro- 
phone part as « transmitter. Now, when you place two of those at 
different stations, and connect the transmitter of this one, in my left 
hand, the part with the short mouthpiece, with the receiving part 
of the one at a distant station, you can talk into the transmitting 
part at one station, and the person at the distant station listens at 
the receiver of his set. The convenience of this particular arrange- 
ment, having the transmitter and receiver mounted on one board, 
with a long tube to the receiver is, that the operator using it may place 
the tube at his ear, and his mouth at the transmitter, and thus, 
without moving his hand or turning his head, he may listen and 
speak at the same time. This, which Mr. Ott now hands me, is a 
reproduction of the instrument made recently for the purposes of. 
this cause. Drawbaugh never made but one; and in using that 
one, in experimenting with it, instead of connecting this transmitter 
with a receiver at the distant station, a corresponding instrument, 
he ran his wires around the back of the board so as to connect the 
transmitting part directly with the receiving part only three inches 


DEFENDANTS’ DEAF WITNESS W. N. KLINE. 211 


distant; and thus you had a transmitter and receiver on one board 
three inches apart. You could thus talk into one, and listen at 
the other, although the line was only three inches long instead of 
a mile. There is one obvious inconvenience. This tube, and 
through which you listen at the receiver, is said to have been at one 
time six or eight feet long; but, of course, even at that distance, the 
person listening would hear through the air and not through the 
machine the voice of the person speaking less than six feet off. 
Moreover, your Honor knows how feeble the best telephones are. 
You lose from ninety to ninety-five per cent of the sound, even 
with good telephones. A telephone that will lose only ninety per 
cent of the sound is very good; one that will lose only ninety- 
five per cent is called good. A person listening in this way 
illustrating), even if this tube were six feet long, would of course 
hear through the open air what was said by a speaker within three 
or four feet of him, and would fail to hear the much fainter sound which 


came through the instrument and the tube. They produce one wit- 
ness, the insurance agent, Kline, and he is the only one, I think, 


who pretends ever to have heard through that instrument; and this 
is his testimony. He is speaking of something which occurred in 
1879, two vears before he testified (defts, i, 656): — 


“(. 18. Show us how you used the machine in listening. 

“A. I took this here [ witne ss takes up the mouthpiece attached to 
the free end of the flexible tule) and put it right to my ear, and he 
tulked into the short tube on the other side of the machine; that is 
the way I think he did.” 


So they were separated at most by the length of the tube when it 
was distended. 


"@. Was the flexible tube of the same length as now or not? 

"A. ThatI could not say. There was a short one, that he had in 
the first place; this was first; then I put this to my left ear, and 
then I could not tell any more what he said; I mean | don’t remem- 
ber the words that he spoke through it; then he put it to my right 
ear, which is my deaf ear; afterwards he wanted te show it more 
distinetly, and he took this tube off, and he put a longer one on, — 
perhaps six or eight feet long, — and I put that to the ear in which I 
am hard of hearing, 

(which left open his well ear, the one nearest to the speaker 
as this instrument is arranged], 
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“and he spoke into the other side of the instrument, and said 
that Harrisburg was situated on the banks of the Susquehanna 
River; this was on the deaf ear: it was as distinct as could be; 
that is what makes me remember it, because I had not heard any- 
thing in that ear since [ was a young man.” 


That is a sample of the better class of witnesses; but he reeled 
that off, and did not seem to see in what a position he was putting 
himself. 

I wish to turn back to one thing in Henry Drawbaugh’s deposi- 
tion (defts, i, 419). There has been a great deal of talk in this 
ease by the defendants’ witnesses of what they heard Mrs. Draw- 
baugh say — that Mrs. Drawhaugh said that she wished Dan would 
stop his experimenting. There has been a great deal of talk of the 
opposition of his wife to experimenting. It was hearsay talk, all of 
it, —mere second-hand gossip. They have not dared to produce her 


and put her on the stand as a witness; for she is a perfectly competen! 


witness. Her husband is not even technically a party to the record. 
They have called witness after witness to say what Mrs. Daniel Draw- 
baugh said. They called twoservant girls out of her household totell, 
from a fourteen orseventeen year old memory, what they say they had 
heard her say; but they have not dared to put her on the stand, 
although they called three hundred and sixty-six witnesses. They call 
two servant women, his nephew's wife, and lots of other women, but 
have not dared to call her. There must have been some reason for 
not calling her. I think we begin to see from Henry Drawbangh’s 
deposition what that reason was. He was asked this question (defts, 
i, 419): — 

* Y. 46. Did you ever hear your brother Daniel's wife talk about 
his spending his time experimenting; if so, how often and during 
what years?” 

It was the defendants who put that question. He answered : — 

"4. Ihave heard her make mention of it very often during the 
year of 1876 and Jrom that up, not from that back; she said she 
wanted him to stop his fooling and go off; he had good offers to 
superintend for other firms; and then they would try and live bet- 
ter; they had been living so poor for many years on account of his 


experimenting. 
“@Q.47. Did she talk pretty strongly on that subject or not? 
“A. She did, very.” 
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Was there anything that happened in the world in 1876, which 
should set experimenting on telephones, a man who took an interest 
in whatever interested the scientific world? Why, if the defendants’ 
story be true, all those instruments, with two or three trifling ex- 
ceptions, were finished by midsummer of 1876, or early in the fall. 
No room for work and experiment on telephones after that high- 
water mark was reached. 

I spoke to vour Honor yesterday of the magneto key. Here is a 
common call key, such as are in commercial use on telephene lines. 

It is not his key, but in the essential features of its construction it 
is not unlike his, and works on the same principle, so that your 
Honor can understand how his worked. [ Exhihits ‘ustrument to 
the Court.] There is a large permanent horseshoe magnet. Here, 
opposite to the end of it, are two coils. These coils are mounted on 
the end of the magnet. The lower leaf of the magnet is prolonged, 
und they are mounted on that, and so they become magnetic — 
deriving their magnetism from that powerful magnet. We have 
there, in that condition, a powerful magnet, or rather, I should say, 
an electro-magnet, with two cores, surrounded by coils of fine wire 


in the usual way, which cores are powerfully magnetized by a heavy 


permanent magnet. The more heavily magnetized they are the 


better. We have here an iron armature: the armature rests on 
top of the cores, and pressing this push-button pulls it away. The 
movement of that armature will generate a current. This push- 
button pushes on a lever which carries the armature. It is a familiar 
contrivance, and has been in use for years. It is not a new idea, 
but an old one. It is nota very good contrivance; I mean not 
practically desirable, because it generates one current only, and as 
it rings by striking a bell, and there is only one stroke, it is rather 
hard to wake a man up with it. At the present time, they prefer 
to put a magneto machine on, and turn a crank because it rings the 
bell more noisily. Instruments of this class have been known for a 
great many years. The contrivance that Drawbaungh had was not 
unlike that. It consisted, as I have explained to your Honor, of a 
heavy horseshoe magnet with an electro-magnet placed in frout of 
it, and that horseshoe magnet was to be rocked. It was a bad 
contrivance, because the operator had to rock a heavy magnet instead 
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of a light armature as here. Afterwards he modified it so as to keep 
the heavy magnet steady and rock a smaller one. He had one of 


that kind, which was to be used for the purpose of fire alarms, and 
was so advertised. He carried the instrument to Mr. Kiefer, who 
built the Harrisburg fire alarm, and wanted him to try it. The fire- 
alarm boxes in the street are not designed to ring a chureh bell, but 
simply to signal a man who is supposed to never sleep, in the cen- 
tral office. An instrument of that kind would, he thought, signal a 
watcher perfectly well, and it would save the expense of furnishing 
batteries to supply currents to run lines all over the city. 

Although it is not a very good contrivance, yet a person who 
might wish to save the expense of a battery might think it wasa 
very good affair, when used for that purpose. Another of the pur- 
poses for which Drawbaugh intended it was that it should ring 
bells. He describes, in his cross-examination, that he arranged 
different bells, connected with different magnets, which he proposed 
to ring by themselves. He was endeavoring, though he never suc- 
ceeded, and apparently does not know how he ought to have pro- 
ceeded to do it, so that he could ring one bell or another at his 
pleasure. He did have one arrangement by which, by changing 
certain circuit switches, he could ring one bell here or another 
there. He had this arrangement put up in his workshop, where 
he was making the experiment. One purpose was to call rooms at 
a hotel, and to call each room at pleasure. 

He had one witness on the stand by the name of Jacob Shettel. 
Shettel was a nephew of his by marriage. He became one of his 
partners in the clock company, which started in the spring of 1878. 
Mr. Shettel was the most active man in starting that company. He 
had been a farmer, but for many years had owned and operated 
a thrashing machine, which in that country they take about from 
farm to farm at the proper season. He was called, among other 
things, to testify to the machine H. He was asked when he saw it 
( defts, i, 217) :— 

“@. 18. Please look at the instrument now shown you, marked 
, and state whether you ever saw it before; and if so, when you 
first saw it, to the best of your recollection. 

“A. I saw it early in the spring of 1877. 

*Q. 19. Was it, or was it not there, at Mr. Drawbaugh’s shop, 
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at or prior to the time when you first began to investigate the elec- 
tric-clock business, with a view to going into it? 

“A. Yes, sir; it was there in the spring of 1877, the year before 
we went into the clock business, I saw it. 

“ Q. 20. Did you hear any conversation through it, at that time ? 

“4d. Not any conversation; he rang the bell attached to it; that 
was all that he did to it. 

“@. 21. Did he tell you what it was for? 

“1. Yes, sir; he told me what it could be used for, for giving 
alarms and calling at rooms of hotels. 

"(.22. Did he tell you what the machine H was; what name 
did he give it? 

“1. I don’t remember that he gave it any name. 

“(@. 23. Did he speak of its being a talking machine or not? 

“ [| Objected to.) 

“4. I don’t remember that he said anything about its being a 
talking machine. 

“(Y. 24. Did you understand at the time whether it was a talking 
machine or not? 

“A. LI don’t know as I did; there was very little explanation of 
that instrument that he gave to me at that time.” 


Now, is it not plain beyond question that, while offered as swear- 
ing to a talking machine, this man’s memory is that Drawbaugh 
showed him something which looked like H, which rang a bell, and 
which Drawbaugh said was to be used for calling rooms at a hotel ; but 
that he did not try to talk through it, and did not say that it was a 
talking machine. It is as plain as can be that he mixed up the alarm 
bell which he did see, with that instrument which he did not see, 
because as we believe it did not exist at that time. We believe it was 
made two or three years afterwards. That witness is one of their 
more intelligent men. He is familiar with machinery, and mak- 


ing his living by owning and running a thrashing machine. He 


was enterprising enough to go into the manufacture of electric clocks. 
And yet that is the best testimony that that witness can give. Other 
witnesses were not mechanics, but mere laborers. They have not 
the intelligence to give the description which destroyed him; how 
much can you trust them ? 

But there is a little more about this man that I wish to state. He 
was, as I said, in these relations with Drawbaugh. In the spring 


of 1877, they began negotiations about going into the clock business, 
and Mr. Shettel got his two brothers-in-law — the Grissingers — tu 
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join him and become partners in the clock. Now Shettel’s testimony 
is that Drawbaugh never said a word to him or made any application 
to him to put money into the telephone ; nor did he ever hear Draw- 
bangh say anything about trying to patent it. I will read from his 
testimony (defts, i, 216) :— 

"@Q. 35. State whether or not you saw other talking machines 
there along during that time from 1872 to 1878, besides these 
in-truments A, B, C, D, E, F, G. and H. 

“A. Nothing else; that is all I saw. 

" Q. 36. State whether at any time during that period [1872 to 
the spring of 1878; our patent was in the spring of 1876) there was 
any conversation between you and Mr. Drawbaugh about pxtenting 
the talking machine, or as to why he did not patent it at the time. 

“4. I don’t remember of any conversation between us as regards 
patenting. 

“(. 71. Did you ever talk to him, prior to the establishment of 
the Cluck Company, about going in with him on any other invention 
than the clock ? 

“4. No, sir; not to my recollection. ” 


Shettel was called, also, for another purpose, — to prove Draw- 
baugh’s poverty; and he proved it in the most heart-rending lan- 
guage. He said that Drawhaugh told him at times that he was 
very poor; told him he did not have any money to get what he 


really ought to have for his family (defts, i, 221) :— 


"“(. 49. When did he tell you that? 

“4. Along during the year 1878.” 

"(. 50. State any other facts that you remember, bearing on the 
subject of his poverty during that year. 

" 1. We came to Harrisburg at various times during that summer, 
and he didn’t have the money to pay his toll, five cents, across the 
bridge, and I paid it for bim different times; and also he didn't 
have money to buy tobacco for himself, and I bought that for him 
several times: and [ several times gave him a dollar when we 
were over here to buy groceries for his family.” 


Drawbaugh was a partner in this Clock Company at that time. 
He had just received $500, a part of which he used to pay off a mort- 


gage on his house ; he had by that time bought another house on whielf 


he liad a mortgage, and was paying that off; the other part of the $500 
he says he had used m paying bills for the support of his family. 
His bargain with the Ciock Company was that he should go in wit 
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them, and work for the Clock Company, but get no pay for bis labor 
unless protits came at the end. He was plainly in that condition of 
credit and resources where be would not be obliged to have daily 
pay to live on, or he could not have gone into a contract of that 
kind. On cross-examination we asked Shettel something about that. 
We asked him if he had not overstated his poverty. Not at all. 
He was as poor at all times us then. Finally we asked him (defts, 
i, 239 ) _—_ 

“X GY. 156. Ifhe was as poor as you say, how did you suppose 
he was going to live at all and support his family under such a con- 
tract ¢ 

“4. Just as he did before he made that contract, by working 
many days for nothing, and depending upon his creditors to give him as 
they had been giving him before: but if he had »ssked of me for the 
loan of $25 or $50, I shuld have done it, but he never asked me 
for the loan of any money, with the exception of several dollars that 
I gave Lim at times here in Harrisburg, when we were over.” 


Now we begin to get a little insight into the credit of that man. 
He had resources and credit. Here was a man who would have 
loaned him $25 or $50 any time if he had been asked for it. Here 
was a man who went into the Clock Company with him, who was ine 
timate with him, frequently in his shop, and he never asked him for 
$25 or $50, and never spoke about patenting a talking machine. 

They put in alot of judgments which had been obtained against 
him at different times. He appears to have been a man very slow to 
pay his debts. They put in julgment records; but it appears there 


never was an instance where the sheriff seized his goods and sold 


them. They would get judgment liens on his property. If there 


was 2 judgment, as of a justice, which only reached personal prop- 
erty, which could only be satisfied out of personal property, he, as 
was the ecxse several times, got the attachment extended and 
the execution postponed for six months or a year, as under the 
Pennsylvania statutes he could do, by swearing that he had unin- 
cumbered real estate sufficient to meet it. There are certainly two 
cises on the record, where he got the execution extended six months 
or a year in that way (brief, p. 346). But when the sheriff came 
to him and said, “Now I have got to have that money,” he always 


paid. Never were his goods seized in all those years. 
28 
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{ want now to turn to the deposition of Cyrus Orris (defts, i, 173). 
Your Honor will find throughout this record two things: one is, that 
evidence which appears to be of any importance is to be found inthe 
question, rather than in the answer. The use of leading questions 
was the method almost invariably adopted by the defendants in ex- 
tracting from their witnesses whatever they did extract. Right 
through from beginuing to end, they would ask a man, * Were you 
there at such a time, and did you see a talking machine at such a 
time?” They would thrust under his nose an exhibit, and ask, 
“Did you see that at the time?” ‘The Court knows that practised 
counsel do not do that habitually, unless they know it is necessary. 
A man may occasionally lapse into that method, but counsel of skill 
and long practice do not do that all through a case, unless they know 
it is necessary. It is not now a question of excluding such evidence. 
I am commenting on its value. 

Mr. Epmunbs. Some of your evidence, I think, is of that kind. 

Mr. Storrow. I will tell the Court how they got their testi- 
mony. QOne inan is asked for a simple fact, or a date, and the fact 
or the date is put iu his mouth. I think I kuow the case that Mr. 
Edmunds refers to, and it is very proper to refer to it. In the case 
of Mr. Rupp (whose testimony I referred to yesterday), at the close 
of his testimony, we put to him, as we did to many witnesses, a 
question of this kind: “If Drawbaugi had had a practical speaking 
telephone all those vears, and bad shown it to his neighbors, and 
made it known that specch could practically be transmitted through» 
it, do you think he would have had any difficulty in getting money?’ 
That kind of question was put. I do not think those questions 
were necessary, because the Court would infer as much; but I think 
they were proper questions, and were properly put in that form. 
Such questions cannot very well be put except in that form. They 
bring before the Court very pointedly the fact that the prominent men 
of that community do not believe the story. 

There is one other thing to be observed generally, with regard to— 
the questions put throughout the defendants’ case. They would put 


a question to the witness, “ Wiil you state to the best of your knowl- 


edge, recollection gr belief ?” 
Now, wheu you , (getting a dull witness, a countryman, to testify 
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to things four or five or ten years old, and you don’t dare to put a 
question to him except in that qualified way, by salving over his 
conscience and permitting him to say, if he hears any question 
about it afterwards, “ Well, I didn’t know; I only answered to the 
be-t I knew,” —there is nothing positive about it. The whole of 
their testimony is, by that fact, degraded below the level of evi- 
dence. The testimony of Cyrus Orris is of that character. This 
witness. is a very good example, also, of the worthless testimony 
of the man who thinks he once saw something there, without any- 
thing to fix the date, and who lived alongside the shop ten or fifteen 
years. He is asked whether he made one of these affidavits about 
what he was to testify to (defts, i, 183): — 


“XN. Q. 56. Did you make an affidavit about them ? 
"A. I told them to the best of my knowledge; I couldn’t just 


think of* it at that time. 
“X. @.57. Did you sign and swear or affirm to a statement at 


that time? 
“A. Yes; to the best that I knowed.” 


He says he “ couldn’t just think of it.” Your Honor will find that 
form of answer running all through their evidence, —“ To the best 
of my knowledge”; “ As near as I can tell”; “The best that I can 


; 
remember.” 

John CU. Smith (brief, 394; app. 91) was the witness I spoke of 
(p. 142, supra) who worked three years forthe Faucet Company, 
and lived in the village, yet does not profess to have known any- 
thing about this until 1872. He began by testifying that he was at 
the shop considerably on Sundays. Then they asked him this ques- 
tion (defts, 1, 351):— 

"@. 20. Did you hear any talking carried on through those 
instruments during that year? 

"A. To the best of my knowledge, I did.” 


Well, in one sense, a man can only answer to the best of his 
knowledge, but when you find that kind of testimony on the vital 


points of the case, running throngh deposition after deposition, it 
makes the testimony very doubtful; it brings it below the level of 
evidence. This man, Smith, worked at that shop during a good 


part of 1877, the year after Mr. Bell’s patent, 
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Darid H Good, the storekeeper of the village, is another wit- 
to whom I will refer. He is asked this question (defts, fe 


* 
el 
7. 


"“Q@. 4. While you resided there [which was from the spring 
of 1867 to the fall of 1870) did you, at any time, have any con- 
versation with Drawbangh with reference to his talking machine ; 
if so, What was the conversation, and when was it? 

"A. No, not individuaily, but heard some; in the fail of 1868-] 
beard him tell two men in my presence that he had a machine that 
he could convey sound, or talk as plain as he was talking now ” 
‘the Court knows that that was not true); “then he went on, of 
course, with a great rigamarole, that he hid experimented; he did 
not say just what distance, but that he could talk at a distance, or 
hear.” 


We called one of those men (Hart), who said that nothing of the 
sort took place. The other one never was called by either party 
that I know of; they say his name was Ditlow; but asthe other side 
have called three or four Ditlows, I don’t know whether this man 


was one of them or not. Good was cross-examined about it. 


"X Q. 15. When you heard him say that he had got a machine 
that would do what you have stated he said it would do, 1 suppose 
you believed, right off, that he had got such a machine, and that it 
would do it, did not you? 

"A. Ihad every reason to believe it. 

"“X QY. 16. What do you mean by ‘every reason ?’ 

“A. I never knowed him tosayanything of the kind but what he 
brought to perfection, in the way of machinery and invention. 

“X Q. 17. Did it not. strike you as rather a startling kind of 
machine, if it could do what you said it could du? 

"sf. oy oF. 

“X Q. 18. And, notwithstanding that, you were ready to believe 
right off, that he had invented and made such a machine, just because 
you heard him say so to two men in your store; is that so? 

s “ae 4 2 

“X Q. 19. Do you think that the most of people who knew him 
in that community were disposed to accept his remarks about his 
own inventions with the sume confidence ? 

“A. Tua great extent.” 


That is the community, and those are the kind of people upon 
whose testimony your Honor is asked to rely. They testify to the | 
best of their recollection, so far as they know. 
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Turn to the brief, page 283. It seems very startling that, ina 


dozen years of work on a telephone, by a man who was a good 
draughtsman, he should never have left a single piece of paper, or a 
single sketch, or any writing, or anything of the kind. It does not 
seem possible that 2 man could work out such an invention with- 
out a single sketch, or an indication of some kind of what he was 
doing; and apparently it so seemed to the defendants, for they had 


Drawhaugh te-tify (defts, ii, 782) :— 


“ @. 26. Have you been in the habit of making and preserving 
any written memoranda or records to show the dates of your various 
inventions and improvements in teleph ones? 

"A. No, sir; not further than that I used to make plans on draft- 
ing boards for working by. 

“@. 27. Were they preserved ? 

“4. No, sir.” 

Well, a drafting|board is a curious kind of contrivance for the 
drawing of a little instrument like a telephone. The back of a letter 
or a piece of paper is sufficient for that. But was that his habit? 
They put in the testimony of Mr. Lory, and he said that he recol- 
lected seeing a sketch by Drawbaugh in 1864, and they asked Draw- 
baugh about that, and he said, in reference tu that alleged sketch 
of a telephone (defts, ii, 785: ans. 39) : — 

“I was in the habit of making sketches or drawings at the time 
when I would be working on any inventions; not only this par- 
ticular one, but all inventions.” 


That is not all. In the summer of 1879, testifying about mo- 
lasses faucets (alleged to have been invented along about the same 
period as the telephone) in the faucet inte: ference case, he produced 
sketch after sketch of this faucet. On cross-examination he said he 
had a box in his shop with perbaps five hundred letters and papers 
in it: and that he was in the habit of making sketches on the backs 
of letters and on pieces of paper, and he produced sketch after 
sketch. He did a little more. His evidence about it is in complts, 
iv, 100, quoted in brief, 284. Let me read exactly what he says. 
He produced a sketch of a faucet and said : — 


"A. 68. It was made about 1871 or 1872; I can’t get within a 
year, perhaps; there are a number of other sketches in the same 
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book of other machinery made about the same time ; they are all old 
sketches. 

"QO. 69. Will you produce any other sketches ? 

"4. Here isa sketch that 1 made about the time that I was 
experimenting on telephones or phonographs, about 1874 to 1876. 

“Q. 70. To the best of your knowledge, when was that sketch 
made ? 

“4. About 1876; it might have been made before. 

"@. 71. Was it made later than 1876? 

"A. To the best of my knowledge I don’t think it was. 

“(Book marked ‘G,’ produced. | ” 

He said that he then (1879) had a box with about five hundred 
papers in his shop. Then another sketch is produced, and he was 
asked : — 


+ 


"XQ. 151. [Sketch and book G handed witness.) Give us, if you 


~/ 


can, the exact date, or an approximation of it, when that sketch was 
made. 

“A. That might have been made three, four or five years ago. 
I gv by the nature of the drawings; I mean the telephone drawing 
and the old plan of faucet. I was working on the telephone about 
that time.” 


Now, that is curious again. He fixes the time when he was 


. 


“working on the telephone” as an epoch to date other things from ; 
and the year of the epoch was 1876, perhaps sooner (three years 
before 1879, when he testified), but he thinks about 1876. That, an 
epoch of work? According to his present story, it was really the end 
of a dozen years of experiment, and he has never made any progress 
since. But apart from that, what does he mean by saying that he 
had no telephone sketches except such as had been made on a draft- 
ing board, and which had been planed off, when two years before 
he testified (in 1879), he produced a hook with telephone sketches 
mit. Certainly the man’s memory is not very good about it. That 
telephone sketch we have not got; it is not in the case; it is not on 
file in the Patent Office. It has been taken away; I do not say 
properly, but as exhibits are usually used at the Patent Office; 
they 2re produced and shown, not filed, and then after the hearing, 


are take? away. He certainly did have sketches of the telephone, 


during all plese years, yet they do not pro Ince a paper showing any- 


thing about télephones. (See brief, pp. 283-285. ) 


Now, I think-! have said enough, without going through any more 
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witnesses, for your Honor to feel, more than ever before, the impor- 
tunce of the rule which the Court has laid down, that in cases of this 


sort, an important patent, on so stale a clai:n as they have presented, 


cannot be overthrown on memories nor on anything less than proof 


from conduct or unmistakable paper. 

There are, however, one or two more witnesses whose testimony | 
want to speak of in this same connection. And first I will a-k your 
Honor to look at defendants’ surrebuttal, page 254; the witness 
is Augustus Nahney (app. 613). The particular and important 
thing in his testimony, and the only thing which has any direet 
hearing on this case, is his statement that he worked about ten days 
for the Axle Company at Drawbaugh’s shop, helping them to put up 
their machinery, in the spring of 1875, about February or Match: 
and that while there, at that time, he saw two instruments. He 
describes them at the bottom of page 258 :— 

"One was about two inches through, and, as near as 1 can teil, 
from an inch to two inches high, with a mouthpiece on top of it. 
The other one was about six inches through, as near as I can tell, 
and an inch, or a little over an inch, through, that is, high, and 
had a mouthpiece on the side, or top, towards the edge of it.” 


Then he was asked, with a dramatic touch, to accompany Mr. 
Ott, the examiner, to Mr. Ott’s office across the street, to go over 
and pick one out; and he goes over, without counsel, and picks out 
an instrument and brings it in. Well, that was not much of a feat. 

He was a pretty important witness — in one respect. Your 
Honor will see presently how lame was the case which needed to be 
supported by such testimony. His testimony was that the instru- 
ment he saw at that time was one of those Inagneto instruments D 
aud E, and flat instrument A. Now this was important evidence, for 
D and E, your Ilonor will find, are the instruments upon which this 
case must turn, as matterof law. They were terri!ly lame on witness- 
es to those instruments ; he was a very important witness. Why didu’t 
they have him before? He was called in the fourth year of the case, 
last winter, in surrebuttal. He lived right alongside of Drawbaugh 
all these years. Why did they not call him before? We found out, 
on cross-examination, that when they were taking their first 
testimony, three years ago, they visited him twice; that Mr, Draw- 
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bangh, the counsel, and a justice of the peace, twice saw kim, twice 
talked with him, and yet they didn’t call him as a witness until after 
the lapse of three years. What does that mean? That is not all. 
About six months before he was called, he met one of the complain- 
ants’ representatives in Harrisburg, and told him about the talking 
machine. He said that he worked at that shop, putting In ma- 
chinery for the Axle Company, for a week or ten days, in the spring 
of 1875, and that he didn’t see any talking machines then and was 
sure there were none, and that he remembered when he did first see 
a talking machine, that the first talking machines he saw were 
two machines like those very two, A and D; that he first saw them 
when he was living on a certain farm, and that he moved to that 
farm in the beginning of 1879. That he did then move to that farm 
is proved, because it was sworn to when he was on the stand for the 
defendants. He not only told all that to one of the complainants’ rep- 
resentatives, but it was written out, and he signed it ; and now, when 
he goes on the witness stand, that is put in his hand and he 
admits it, and he says, “ Yes, I did write that; that was my recollee- 
tions at the time”; but his recollections changed afterwards. So 
that when they were preparing their testimony in chief, they twice 
visited him, but did not call him. Six months before he testified, 
his recollection was that at the time the Axle Company was doing 
business, there was nothing of the sort there, and that he first saw 
it four years afterwards, in 1879: and he then says that after that 
it came to his mind; and now he comes and testifies as one of their 
prime witnesses, — if you can believe a word of his testimony. 
There are some other witnesses to whose testimony I must call 
your Honor’s attention (which appears in the same volume, page 
224). They are his brother, Orlando Nahney, and two men by the 
name of Joseph and Abraham Ditlow, brothers, who were brought 
by us from the West to testify. The two Ditlews lived in Indiana and 
Kahney in Illinois, west of Chicago. They testified that, being at 
Drawbaugh’s shop a good deal, frequenters of that shop more or less, 
under such circumstances that they would have known about a 
talking machine, if there were any there, they did not know of any, 
and did not hear of any until after the fall of 1876. They came on 
from the West together, and testitied about the Ist of January, 
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1882. Those are witnesses whose subsequent conduct was such that 
I should not feel oblig:d to speak of them, or of their value in the 
case, were it not for the fact that I find in the brief of defendants an 
attack made upon me, about them ; and I propose, therefore, to have 
your Honor read the testimony about them. I know perfectly well 
that when my brother Dickerson gets up to reply to what may be 
said about it, your Honor will come to a right conclusion, but I do 
not propose to bave your Honor go for one moment with any doubt 
upon your mind, or to have one moment intervene between the time 
when yo: r Honor’s eye strikes such a thing in their brief, and the 
time when your eye shall see the refutation which the testimony 
affords. I do not propose tu have any question about such a matter 
as that. 

These men came from the West to testify for us, as 1 have 
stated. They were cross-examined. It would have beena very good 
thing for the defendants to have proved by a witness whom we 
called, that one of those men knew that there was a talking machine 
there. They were all old friends — warm personal friends — of 
Drawbaugh’s. We had to go into that community for them as we 
did for everybody else, — among his friends and intimates, in his 
neighborhood, among those interested in bim,—I mean in a 
friendly sense. | 

These persons were cross-examined ; and if Drawbaugh had had 
the slightest recollection that upon any occasion be had ever shown 
to one of them a talking machine, be and his counsel would have put 
the question to them on the stand, “ Don’t you remember at such a 
time and place he showed them to you?” Nothing of the kind was 
done. Well, the defendants brought them back here. Alter they 
testified for us, they weut up to Eberly’s Mills, to the neighborhood 
where they or their f:milies used to live, and one of them stayed 
there for two or three weeks, and the otber six or eight weeks, and 
they visited Drawbaugh. They went to his house. One of them 
stayed all night with him; the other stayed in the next house, with 
Drawbaugh’s nephew, George Drawbaugh, allnight. They spent a 
long Sunday, two of them did, and I think another was there many 
times at his shop a week after; and they talked about the case with 
the whole Drawbaugh family. Then one of them comes back and 
29 
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says,“ Why, I now remember that I spent a whole winter experi- 
menting with Daniel Drawbaugh on his talking machine. I can’t re- 
member what it was, but I remember that I spent a whole winter 
experimenting on it.” 

That is one of the Ditlows. But he is not the witness I mean to 
speak of particularly. 

Another one of them comes back — Orlando Kahney — and says, 
“Yes; Iam all wrong. I had forgotten I was there. I was there in 
the summer of 1875. I went there with a fellow hireling, Basehore ; 
he and I went there together to grind scythes, and we talked through 
the machine, — at least I did.” And they produced Basehore to sup- 
port him. Andsuchasupport! Kahney swore, even then, that that 
was the first that he knew of it; but Basehore swore that it was an 
old thing to Kahney. Basehore’s story is that they went there and 
talked (he did not, but he saw Kahney do it) over a line which ran 
from Drawbaugh’s shop to his house, in the summer of 1875. Now, 
we know from Mr. Diawbaugh’s own testimony that no such line ex- 
isted in that year. We know from the testimony of others that about 


1878 a line running all the way, or part of the way, in that direction, 


did exist. That is enough to take care of those witnesses. 

But that is not all. The defendants introduced this witness, Or- 
lando Kabney, with a good deal of flourish of trumpets, because he 
had testified for us; and because, after going back to the West, he 
wrote the letter which is at the bottom of p. 225, dated Jan. 1, 1883 
(it should be Feb. 1; it is so understood). He had spent a day 
with Drawbaugh; had seen him again and again; had been at his 
house. He goes West and then writes this letter (defts, iii, surbtl, 
225):— 

" Triumen, Jan. the 1, 1883. 

“ Friend Daniel, —1 thought I would write you A few lines to let 
you know that I got back all right again and to let you know that 
last night there was some things came to my mind the first that I 
ever heard of a talking Meshien it was in seventy-five and know 
exactiy when it was or can find out with very little troubel and thare 
was A man told me in Mendota to-day [ Mendota was where he 
lived] and he said that he knew of you talking of having being 
working at the talking maschien in the year of seventy and let me 
know whether I shall see Smith or not right soon for I may leave 
here soon with this I close my respects to all, address Mendota, 


Lasalle County, Ill.” 
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Smith, it appeared, was a man in Illinois, in Chicago, with whom 
this person ha! been a fellow workman. Before he went West, and 
before he wrote this letter, which professed to be the first announce- 
ment of a change of views, he had told Drawbaugh that Smith 
would probably be able to support him in proving that he bad known 
of the thing at a date earlier than he had testified for us. 

Mr. Hitz. That is your inference. You do not state that as a 
fact ? 

Mr. Storrow. State what? 

Mr. Hitz. That he had told Drawbaugh. 

Mr. Storrow. Your Honor will read it; but my recollection is 
that he had talked to Drawbaugh about going to see this Smith. The 
letter shows that. “Shall I go to see Smith or not?” What he 
expected to get from Smith was to get Smith to swear that he 
(Kabney) had made to Smith statements inconsistent with what he 
had sworn to when he testified fur us.* Kahney went to see Smith, 
and thereupon Smith was not called. Then they asked Kahney 
(p. 230) :— 


*Kahney testified (defts, iii, surbtl, 231):— 

‘“X @. 61. Who was the person referred to as Smith in the letter? 
“4. David Smith. 

‘““X @. 62. Where does Mr. David Smith live? 

“A. He lives in Chicago. 


“X @. 64. Had Mr. Drawbaugh asked you to see Smith? 

“A. No, sir; I told Mr. Drawhaugh I would go and see Smith. 

“X @. 65. What were you to see Smith about? 

“A. loseeif he remembered of the time that I spoke to him about the tele- 
phone. 

“¥ Q. 66. How came you to offer to go to see Smith about the telephone? 

“4. Tosee if he remembered if 1 had made any dates on the day that we spoke 
of it. 

‘“X Q. 67. Did you tell Mr. Drawbaugh that you thought that you had spoken of 
it to Smith? 

“A. Yes, sir. 

“X Q. 68. How long have you known Smith, and where did you first know him? 

‘‘A. I have known Smith. I think, since 1880; I ain't just positive; I got ac- 
quainted with him at Triumph, II. 

““X @. 69. When did you talk with him about the telephone? 

‘A. The fall of the same year that I first met him. It was while husking corn 
for B. J. Hall, at Triumph.” 

“X Q.72. When was it that you told Drawbaugh that you would go and see 
Smith ?. 

“4. It was before I went out to Illinois.” 

“X Q. 104. Have you seen the dentist, Smith, since you first wrote to Mr. Draw- 
baugh? 

“A. Yes, sir. 

“X Q. 105. When did you see him. 

‘4. I think it was in February that I saw him.” 
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“Q. 47. What caused them to come back to your memory ? 

“A. Iwas studying over being in Philadelphia and everything, 
and it come to my recollection that I had seen and talked with Mr. 
Drawhaugh on the talking machine. 

“(. 48. Do you mean, talked with him 4y the machine or talked 
with him a/ouf the machine ? 

"A. Talked with him 4y the machine, or that he rather talked 
to me by the machine. 

“(. 49. And you wrote to Mr. Drawhaugh informing him of it, 
in order that no injustice might be done by the mistake which you 
saw that you had made at Philadelphia; is that the way of it? 

“a Zee, eh.” 


He had done an injustice ; and that made him write that letter. 

Now let us see what he did. That is what he swears to as the 
truth. Well, after writing that letter to Mr. Drawbaugh, he wrote 
a letter to me, and this is the letter (defts, iii, surbtl, 243) :— 


“TriumpH, March the 8, 1883. 
“ FRIEND STORROW : 
“I thought I would write you a few lines to let you know that 
[ got home all right, and am feeling as good as ever, and to let 
you know that I herd from Dan, and that he wants me to come 
back again, and I have thought over some of my deposition, and 
I find tuat I have testified to some things that I wasn’t right about, 
and would right them if [ could, or would get A Chance, and 
hope that I will. I do now believe that there was a telephone there 
as far back as 1873” he swore tu 1875 finally, concluded to take 
1875} —“and know there was, and know there was, and am glad 
that it has come to my rekalection, and am very sorry that I have 
give in the evidens that I have. I have had telephone on the brain 
ever since I got back, and I want you to wright to me and tell 
me what I had beter do. I can keep out of their way if you say 
so dont fale to write aud give me advise, and tell Comfort that I 
still Play seven up sometimes. with this I stop, your 
* Friend Orvtanpo B. KAHNEY. 
“Adres Triumph, Lasalle County, Il.” 


Mr. Hitt. That is your witness, and not ours. 
Mr. Storrow. That is your liar. He is your /iar. 
Again: — 
“Menpota, Itxi., May the 23 1883. 
“FRIEND STORROW : 
“J thought I would rite you and let you know that I am getting 
along well and to ask an advise of you whether I bad better or not 
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come and testify on the on the other side Dan he says he wants me to 


come rite and let me know what you think about it. 
“Orvtanno B. Kanner. 


“ Address Mendota, Lasalle County, Ill.” 


What would your Honor have done if you bad got such a letter? 

Would you have said t> the man, “I will send you a check”: or 
would you have put the letter in your pocket and kept it to use 
when he came along,and made no reply? My associates and myself 
of course made no reply. And that is the man upon whom they 
relt. 

And now, on those facts, on those letters, which we left without 
communication of any kind between us and that scoundrel, they state 
in their brief to-day (pp. 305, 307): — 

“The extraordinary methods of the complainants in prosecuting 
this case ought to be looked into and strongly condemned by the 
Court. The most unscrupulous means have been resorted to at 
every point to prejudice the defendants and mislead the Court.” 

"They refused to allow Orlando Kahney to return and correct his 
testimony, although he applied to them for the privilege of so 
doing.” 


That is the assertion they make; and they have brought a senator 
of the United States here to illustrate that, and to try to make your 
Honor believe it. 

Now I turn to the instruments Dand £. The story is that these 
were made in the spring of 1875, — February or March; about Feb- 
ruary,I think. This set, C and |, as your Honor remembers, are al- 
leged to have been made five years, and this A, during the year before. 
This instrument,“ C reproduced,” I hope your Honor will not handle, 
as it is a dangerous thing. Let me prop it up so it will not tumble 
down; if the heavy magnet were to fall on your toes it would be 
very painful. Mr. Benjamin, who is a gentleman of intelligence, 
having a proper regard for personal comfort, as soon as he came to 
see this, put a clamp on there and screwed that heavy magnet down, 
sv that disaster could not happen. Mr. Drawbaugh, a first-rate me- 
chanic, a handy man in the use of tools, used that all that time, con- 
tinually, year after year, so they say, and he never screwed it down! 


There is not any fastening to it, and there is no fastening to the 
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block, no screw hole in the board by which it ever could have been 
fastened, and you could not handle it, and yet they expect your 
Honor to believe that story. 

Their story is that, after making D and E, he made this pair (L 
and M), aud this pair (G and Q) ; then this (H), — this Blake trans- 
mitter, as we call it; and that, after making H, he made this instru- 
ment (J). The story is that D and E were made in the beginning 
of 1875; and next L and M, which were microphones and magnetos, 
in 1876; that Drawbaugh jumped at one bound from this broken tum- 
bler F to these very refined structures, L, M, G, O; that these four, 
L,M, G, O, were made very nearly at the same time, and this H soon 
afterwards. And they produce witnesses, from whom they wish 
your Honor to believe that H, that Blake transmitter, was made in 
August or September, 1576. 

Your Honor will remember Mr. Bell’s patent was in March, 1876. 
Mr. Bell’s exhibition at the Centennial was June 25, 1876; and by 
midsummer, 1876, he became famous everywhere. That was the 
time when he became publicly known in all the papers as the in- 
ventor of the telephone. 

After making that Blake transmitter H, Drawbangh, they say, 
made this (J). They say a year or two afterwards. Your Honor 
will see that this is the same thing, really. The difference is that 
the circular diaphragm of H is expanded in J out into an ellipse, and 
there are two sets of contacts on J, instead of one as in H. But all 
the parts and details are the same in both; J is only a double- 
barrelled H. Instrumeot J was made under a foolish notion that if 
you got so much re-ult out of one set of contacts, you would get 
twice as much out of two. | It is like an effort to make anybody 
believe that half a dollar is less In proportion to one dollar than one 
dollar is to two. It is the same sort of fallacy. 

Drawbaugh testifies that he found in practice there was no advan- 


tage in this duplication, and that J was not a better instrument than 


H. He made this instrument P afterwards, which is no advance- 
ment on that H. Itis the carbon microphone called P. Instrument 
P consists of a carbon microphone transmitter and a magneto receiver 
fastened to one board in a compact form. The only thing in this 
was connecting them together and fastening them on to one board, 
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a mere matter of mechanical arrangement. Of course this micro- 
plione is a little differently arranged from that in H, but there is no 
difference of any importance ; and Drawbangh testified he did not 
find any particular advantage in this. He afterwards made this instru- 
ment K; but it is pretty hard to know whether he claimed to have in- 
vented it or not. It had been described in the newspapers two years 
before he said he made it, and it is what is called a rotophone. This 
crank is turned and a friction clutch is applied to it, which is fas- 
tened at the centre of the diaphragm. That friction clutch is con- 
trolled by a magnet which pulls it more or less. If it is pulled 
down bard, it drags the diaphragm rather hard back. If the friction 
clutch is applied gently, the diaphragm is not drawn so far back. 
By varying the pressure of the friction clutch on the wheel, you can 
pull the disphragm more or less, and in that way vibrate it. 

Now, that pressure of the friction clutch on the wheel is arranged 
to be operated by this electro-magnet, which in turn is operated by 
the varying currents which come from the articulating transmitter. 
In that way the current due to the articulating transmitter varies the 
attractive force of that magnet, and the pull of this clutch on the 
diaphragm. It is a machine which, even when properly made, gives 
results which, as Diawbaugh says, are not worth having. Draw- 
baugh never finished one. The mechanical imperfections of the in- 
strument produce so many disturbances that the sounds are not true, 
although they are very loud. 

The instrument was invented by three different inventors, inde- 
pendently of each other, Mr. Edison, Mr. Dolbear, and Mr. Berliner. 
A later improved form, made by Edison, hss been known for some 
time, and with it you can get fair articu‘ation anda loud sound; 
that is, you can hear it anywhere in an ordinary sized room. But 
Drawbaugh says he did not finish this, because the sound was so poor 
that it was not worth going on with any further. 

Your Honor observes these statements in his history: That up te 
a certain time, the beginning of 1875, he had made those, F,B, C,1, A. 
Your Honor knows that no telephone apparatus made up out of those 
instruments will talk enough to anticipate a patent. The New York 
tests settled that que-tion. Then came those curled magnet instru- 
ments D and E, Land M,Gand O. Instruments Land M were origi 


8 eR i NE NE = AA AIO TN OI I ED Slat 


232 ARGUMENT OF MR. STORROW. 


nally microphones and magnetos combined in one box. He found 
that to be a poor plan, and took out the microphones and used what 
remained in | and M as magneto instruments. These, G and O, are 


microphones, — transmitters merely. You cannot hear at them, you 
ean only speak in them. This set D and E, then, are the first 
really speaking instruments. They are said to have preceded the mi- 
crophones by a year, more or less. Their allegations are that D and 
E were made in February, 1875, and that H, this Blake transmitter, 
was substantially completed in August, 1876, and that L, M, G, O 
came in between. I find in their brief, in one place, that they say 
L,M, G, O were made in 1875 or 1876; in another place, that 
they say ‘Ais group, L,M, G, O, H, was produced after February 14, 
1876, and that those instruments, D and E, antedate our patent ; and 
they wish us to under-tand, I suppose, that those instruments, L, M, 


G, O, H, are the ones thit came immediately after our patent. 


Defendants’ allegations : 

D and E, the first real speakers, February, 1875. 
L, M, G, O, microphones, Mareh, 1876. 
H, Blake transmitter, August, 1876. 

Also: — 

Mr. Bell’s patent, March 7, 1876; application Feb. 14, 1876. 

Mr. Bell’s Centennial exhibition, June 25, 1876. 

The condition of things then was, if their story be true, thut fifteen 
or sixteen months before Mr. Bell's invention was generally known, 
and before he became famous in the world, in all the newspapers, as 
the inventor of the telephone, and even before the telephone was ever 
mentioned in any newspaper in the world, that Drawbaugh had had D 
and £€; that he then had ¢iis group, L, M, G, O, a few weeks old, 
and this H nearly finished, or just firi-hed. 

He testifies that he heard of Mr. Bell in the summer of 1876, and 
heard of his speaking telephone exhibition. He thinks he read of it, 
but does not remember where, or in what paper (defts, ii, 858, 1048). 
He has an impression that he read it, or that somebody told him of it ; 
but he dves not remember where vor from whom he heard it. 
At the time when he heard it or read it, if their story be true, he 
had got D, E,L,M, G, O finished and in working order, and the 
Blake transmitter H just about completed. Now, there is no doubt 
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about their excellence. I don’t say that they are good for com- 
mercial use, but you ean talk through them with proper skill and care. 
They «re defective instruments, because they are liable to break 
contact. I have mentioned already the defects which run through 
these instruments, but they are good enough instruments to antici- 
pate a patent, and good enough instruments to be put into practical 
use in skilled and careful bands. He never could have any doubt in 
his mind about his own priority, if he had D and E fifteen months 
before he heard of Mr. Bell: and if he had L, M. G, O before he 
heard of Mr. Bell, and was about finishing H before he heard of Mr. 
Bell, he never could have had any doubt in his mind that before he 
heard of Mr. Bell he had a good instrument. Think what a shock it 
must have been toa man, in the summer of 1876, after ten or a 
dozen years of work, having these instruments D and E for a year or 
eighteen months, and all these microphones just completed, just 
finished, to hear that another man was becoming famous as the in- 
ventor of the speaking telephone! Why, the very stones in the street 
would cry out if such a thing happened to them! 

Let us see what this man thereupon did. ‘There could be no doubt 
about the effect which those two instruments D and E would produce 
on any inventor who had been struggling with these things for ten or 
twelve years, if his story is true; and I will not stop now to criti- 
cise whether his story is true or not; I am now taking just what 
they assert, and asking your Honor what you will believe on their rec- 
ord and nothing else. These two magneto instruments D and €, if they 
came when he says they did and were what he says they were, 
must have produced a great effect upon him and upon everybody 
else. If he had been laughed at because he was trying to invent 
sumething which every body knew could not possibly be invented ; if 
he was walking through the streets with his head bowed down trying 
to invent a speaking telephone, why, he had got it there! All doubts 
were gone. The thing was done. He had been trying, but now he 
had succeeded. That is an epoch, that is a time, that is a fact, —if 
it be a faet,— which could not have failed to have impressed itself on 
everybody’s mind; not only upon his, but also upon the mind of 
everybody about him. If he had had these magnetos D and E, think 

30 
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what would have bappened. When people came in there, he would 


have shown them the-e telephones; if the story be true, everybody 


would have seen them. They would have been always ready; they 
needed no battery, no adjustment was required; you had only to 


take them up and talk through them. There could be no difficulty 


about proving those, —if there was a word of truth in that story. 
The handwriting on the wall was not plainer than would bave been 
the effect of these instruments, — if he had made them. 

Now, let us see what their record is about them, and what the proof 
is. In the first place, how material are they in the case? If I have 
time (perhaps I sball not, but it is in the brief, p. 516) I shall 
ask your Honor to look at the rules of law, and at the authorities 
(one in particular) as to the date which the law assigns to Mr. 
Bell’= invention. Perhaps the most conciusive authority is the tele- 
graph case — O'Reilly v. Morse. There, a foreigner had published 
his invention in June, 1837, and, to su-tain Morse, the date of his 


Is 


S 


invention, the date which the law assigned to him, must go back of 
Now at that time — June, 1837 — Morse had not made an in- 
strument. He had not put his invention upon paper. Four months 
after that he filed a caveat; that was the first thing. But the Su- 
preme Court said that they were satisfied he had worked out in his 
mind the plan of his telegraph, and the character and nature of the 
instrument which he afterwards described in his patent; and that 
That and many other authorities are collected in 


that. 


that was enough. 
the brief, which your Honor will go through, of course. 

Those instruments D aud E are not alleged to have been made 
until after Mr. Bell had disclosed his invention to Dr. Blake and 
Prof. Cross. We understand the rule to be that a defendant, to 
anticipate a patent, must sct up a practical machine at a date earlier 
than that which the law assigns to the successful patentee as a date 
for his invention. If that be so, that is an end to the case. But I 
go on now, regardless of that, to see whether they were or were not 
made before the issue of vur patent. 

To prove that they were made before, they have got memories, 
and nothing but memories; the same kind of memories which I 
have been discussing for half a day ora day. That is all, and there 
is but very little of that. We have collected the matter about 
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those instruments at the latter end of the brief, beginning at 
p. 450. 

Drawhaugh was asked on his direct examination (p. 452 of the 
brief ):— 


"Q. 259. To what extent did vou use the instruments D and E? 

"A. Ilused them very often; I couldn't state how often 

"Q. 260. Did anybody talk through them or listen through them 
he-ides yourself? 

“A. Yes, sir; a great many persons. What I mean by that is a 
great many persons who come to the shop there.” 


If that be true, we shall have a great many persons listening 
through them, from the time they were alleged to have been made, 
and before the grant of the Be‘l patent. We shall bave a great 
many persons listening through them during the year after the 
time they were alleged to have been made, and before the date of 
the granting of the Bell patent. 

In the first place, if we apply to the Drawbaugh family, we don’t 
get much information out of them. I will speak of Daniel Draw- 
haugh presently. His brother John has seen them, but he doesn't 
know when. His brother Henry says he began to run his line of 
freight cars in May, 1876; and his recollection is that he saw D and E 
sume time before that, but he cannot tell in what year. Afterwards 
he says he rather thought on the whole that it might have been in 
the summer before, but he says squarely that he can’t tell in what 
year it was. Mrs. Daniel Drawbaugh, as I have already said, they 
did not call. George, the nephew and the next-door neighbor, was 
called. The difficulty with his testimony is that he says he saw 
them, but he don’t know when. He was not even asked when he 
had ever used one of them. Upon all those members of the family, 
startling as these machines would bave been under these circume 
stances, they made no impression. Harmon Drawbangh, the 
nephew, says that he made them, under his unele’s direction, of 
course. Ie is the only one in Mr. Drawbaugh’s family who gives any 
help. We shall examine his deposition by and by, and see just 
what it means. For the Drawbauzh family, see brief, pp. 456- 
46%. 

I now want to take up the witnesses (beginning on p. 469 of the 


236 ARGUMENT OF MR. STORROW. 


brief) who say they heard speech through those instruments be- 
fore the date of the Bell patent. 

William H. Decker (brief, 469; abstract, 251).— He heard them 
six months before the time when Harmon Drawbaugh says that he 
made them. He says that he heard them in the commencement of 
the fall of 1874; Harmon Drawbaugh says that he made them in 
1875. Let them settle that quarrel as the please. Decker is the 
man who heard about Jacob May’s baby a year before that was 
made also (p. 184, supra). 

Jeremiah Fry (briet, 469; app. 43). — Kept the store at Eberly’s 
Mills. He lived there from the spring of 1875 to the spring of 
1880, right alongside of Drawbaugh. At the time he kept the store 
he was right alongside of Drawbaugh. He began to keep store in 
the fall of i875. He was the one who began to keep the store after 
it was blown up, which was in January, 1875. He says that he 
saw them, and he was sure it was the 9th of April, 1875; he was 
sure of that date, because he sold some potatoes to Drawbaugh, 
which he had raised on a particu'ar farm: and he is quite sure that is 
the time when he saw them. Of course that is not énough to fix the 
date ; but there is a good deal about his testimony which is valuable. 
Those are instruments which would talk, and talk well; not very 
loudly, but well and perfectly plain. They asked the witness Fry 
(defts, 1, 100) :— 

"@. 14. Did he talk through any of the michines to you at that 
time ? 

“A. He sang.” 

And that is a!l he knows about it. “He sang.” Are you going 
to believe that when Drawbaugh had those talking instruments, the 
first that really talked, and made an exhibition of them to this 
witness, that all he did was to sing through them? It is impos- 
sible that those could have been talking machines, or that he could 
have heard D and E; or else he got the date wrong, and got the whole 
thing mixed. What effect did that exhibition produce on Fry? 
Why, he says that he talked with several persons about it, whatever 
it was. His statement is: “I talked with several persons ; that is a 
very good thing, if he gets it aecomplished.”. What! Have in- 
strumeuts like those, aud the only use made of them tosing! And 
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the effect produced on that man be, “It is a good thing, if he gets i 
accomplished”; and the neighbors thought so too. Why, the tin- 


ean and tumbler instrument will produce that effect, will do that 
thing, but D and E are falking instruments. That witness doesn’t 


hurt us.* 

Isaac B. Millard (brief, 470; app. 90).— He has nothing but 
memory. He began by saying that in 1869 he talked through the 
tumbler and tin can, and heard perfee!ly well. That was an impos- 
sibility. He says that he heard it over an outdoor line which ran 
from the shop out on tothe bank; but, according to the description 
of his circuits given by Drawbangh, no such line existed for eight or 
ten vears after that. Afterwards, in 1877 or 1878, such a line did 
exist, but that was after telephones were known everywhere. Then 
he says he saw D and E, and he tries to state the date. First, he 
thinks, as near as he can get it from a vague recollection, that it was 
in 1874. That was before the defendants say they were made. 
Then he thinks along somewhere in 1875 or 1876. Finally, he 
thinks that, on the whole, he has not been at that shop since the 
winter before the Centennial, and he must have seen them then. 
His testimony about the instrument is werthless, for his memory is 
very vague, and he has no means of fixing the date with any degree 
of positiveness. 

Daniel Fettrow (brief, 470; app. 94), a very important witness. 
He was the blacksmith at Eberly’s Mills; the only mechanic who 
lived there besides Drawbaugh; Drawbaugh’s tenant and the man 
to whom I have already referred. He testified that the first time 
he ever saw a talking machine or that Drawhaugh ever spoke to him 
about one was in March, 1875. Now, think of that! The only 
mechanic in the village, interchanging work constantly with Draw- 
baugh, /iving under the same roof with Drawbaugh ever since 1868, 


* Jeremiah Fry testified, defts, i, 156:— 


““X @. 67. Did you ever, while vou lived at Eberly’s Mills, talk with o*her 
people besides Mr. Drawbaugh about his talking machines? 

‘“*“A. Yes, | talked with several persons; that it 1s a very good thing if he gets 
it accomplished. 

“XY Q.70. Did these people that you talked t» about it think it would be a good 
thing if he got it accomplished? 

“* [ Objecied to.) 

“A. Yes; they ail allowed it's a very good thing.” 
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yet never was spoken to on the subject, and never saw one of them 
until 1875, so he says. And yet they want you to believe that eight 
years before that, and during the whole of that time, there had been 
a perfect instrument there, and that everybody knew of them, and 
they were the chief thought and chief occupation of Drawbaugh’s 
life. He had heard, he thinks, something about it before that; and 
this is what he had heard (defts, i, p. 360) :— 

"Q. 26. You had heard” [this is what I call a leading ques- 


tion | —“ you had heard his talking machine spoken of in the neigh- 
herhood betore, had you? 

"A. Oh, yes. 

“@Q. 27. What did people say about it? 

"A. Called it tomfoolery.” 


That is all he knew about it —a man living in the house with 
Drawbaugh for eight years. That was the extent of his knowledge. 
What is the use ef bringing loafers to testify to the existence of per- 
fect talking machines, and that everybody knew of them, when this 
fellow mechanic, ander the same roof with him, knew nothing about 
them? That is not all. There were some other people under the 
same roof who didn't know. They did not call Mrs. Drawbaugh, 
and I confess I do not see any sufficient reason why they should not 
have called her. 

Again: this Fettrow has a son, William, who has been spoken of 
again and again as a frequenter of that shop. He was twenty-one 
years old in 1879; he was old enough in 1875, or before that, to 
bave known all about it, — older thin some of the witnesses whom 
they called. [le has been around Milltown and Eberly’s for years. In 
fact, he was one of the company present at the interesting meeting 
of which T have spoken, at Drawbaugh’s shop last winter, when they 
talked over this case, when the Ditlows were present, and before 
they came back with changed views and recollections. He was pres- 
ent at that meeting; they don’t call him (brief, p. 293; app. 103). 
They can't get anybody out of that house to help your Honor to be- 
lieve that these things existed during most of the time alleged, or 


who will themselves believe that part of the story. 
Now, Daniel Fettrow says that he knows it was about March, 1875, 
because he was there doing a job for the Axle Company; that it was 
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while he worked for the Axle Company. But he had been for years 
and years before and since doing all the blacksmith work required 
to be dune for the machine work going on in that shop. His own 
accuuit book shows that he worked for that Axle Company every 
few days for fifteen months after that. He has work charged to them 
as late as the lst of September, 1876. His books show that, and 
he so testified. What has he got to fix it by? Well, he thinks it 
was the first thing he did; not the middle, or the last, or some 
other thing. That is all. Well, if that is competent testimony, it 
is of tle weake-t kind. No man would rest a date on such evidence 
as something which could free his mind from doubt, if there was 
the least ground for suspicion, even if there was no evidence to 
counteract it, no weight of testimony to meet it. 

But that is not quite all. He said he saw this instrument, and he 
recognized it by that “curled magnet.” That is a pretty good thing 
to recognize it by. Many of the witnesses say that they recognize 
it by that curled magnet. The instrument as made had a covering 
on it like E; Mr. Drawbaugh so testifies, and that concealed the 
magnet. After a while the cover got lost off. He doesn't say how. 
It could not have been very early, because he had no occasion to take 
them apart, inasmuch as he says that he never made any change in 
it. You cannot get off that cover of E; this adjusting screw pre- 
vents it dropping off. You have got to take it all apart, or deliber- 


ately loose the cover, or smash it. You couldn’t use it long without 
Those screws now on D and which now hold the inagnet 


a cover. 
have been put on recently for the purpose of this case. In that in- 
strument the magnet is held a little way off from the bottom, and is 
fastened only by that little pivot at the centre. Put that in a man’s 


hand, and let him grasp it tightly, to bold it to his ear, and you in- 


evitably shake the magnet or bend it, and it gets out of order. And 
that is what occurred in this suit, so that when this D came to be 
tried, it was necessary to put a couple of screws and a block of wood 
in there, to hold that in place, just for a few hours’ test. No one 
would ever think of using that with the bottom off. Now 
it is said by Fettrow that be saw that thing, when, if their 
story be true, and if his date be true, it was not a month old, and that 
he recognized it by the curled magnet; so that the bottom was lost 
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then. They haven't got a witness who ever saw a bottom on 
that. They all, or pretty nearly all, recognize it by the curled 
magnet, —early and late. How does that happen? Are you going 
to believe that within two or three weeks after it was made the bot- 
tom of the box dropped off, when the adjusting screw keeps it there, 
and that it was then lost and never replaced?’ Impossible! This 
is shown to them now, and the curled magnet is conspicuous ; so 
they catch on that. One man (Updegratff) says he remembers 1: 
because it was like the cur! of the ear. He saw it, according to his 
story, 1 week or two after Fettrow did, when it was not a month 
old, if their story is correct. He sees the curled magnet now, and 
thinks he recoguizes it. He does not know that he didn’t see it in 
fo'mer times; he doesn’t know that when he says he was at the 
shop it couldn’t be seen. He is now ready to swear that he recog- 
nizes it by that, and yet he never saw it in the world. That dis- 
poses of that class of witnesses. I mean it shakes your confidence 
in that kind of testimony. As to recognition by the curled magnets, 
see brief, pp. 471, 479. 

One more thing about Mr. Fettrow. Harmon Drawbaugh (for I 
may as well take the evidence up at this poiut about that; it will be 
found on p. 500 of the brief) assisted in making D and E, he says, 
and he testifies in this way :— 

"@. 131. Who made the curled magnets for those two machines 
'D and Ej, if you know? 
© 4A. He [Daniel Drawbiugh| made the one for the first one, 
and forged it and shaped it, and I made the other, I think; there 
were several, —quite a number of them made,—and I know that 
Fettrow made a couple, but I don’t know which of them were used.” 


Several magnets were made. He forged one, Daniel D:iawbaugh 
firged one, and Fettrow forged a couple. All agree that those four 


magnets were made when the instiuments first were. At any rate, 


Drawhaugh swears that he never touched the magnets since (defts, 
ii, 1107, ans. 1700). Plainly the meaning of that testimony is 
that Fettrow forged two magnets at the time D and E were made, 
and Daniel Drawhaugh and his brother, another (the witness does 
not know which), but that they were all made at the same time. 
The defendants take that view of it. Our witness, Mr. Pope, testi- 
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fied that those were rather weak instruments; and they wanted to 
get him to admit that the magnets might have lost their magnetism ; 
while good magnets made of a particular kind of steel —as tung- 
sten steel — will preserve their maguetisin longer. The detendants’ 
counsel asked Mr. Pope (complts, li, 1450) : — 

“X @. 401. Assuming that Drawbaugh made the instrument D 
and E in the early part of 1875, and that he either made the per- 
manent magnets himself, or employed the village blacksmith at Eber- 
ly’s Mills to forge them for him, would you expect them to be made 
of tungsten steel, and would you not consider it highly probable that 
they would partially lose their magnetism in the course of seven 
years ? 

“A. I don’t think they would be likely to be made of tungsten 
steel under the circumstances ; and hence, it is possible thit magnets 
so made might lose a portion of their magnetism during the length of 
time mentioned.” 


Now in order to prove the poverty part of their story by Fettrow, 
they put into the case a copy of his account of all his dealings with 
Drawbaugh from 1868 to April, 1876, which embraced a// his deal- 
ings with Mr. Drawbaugh from the year 1868, and showed every- 
thing that he had let Drawbaugh have, so he says (defts, i, 370 ; 
defts, exhibits, p.6). There are in it little items of five and ten 
cents, for pieces of forging, pieces of iron, nails and so on. Between 
April, 1874, and April, 1876 (at which time that account ends), 
there is nota charge fora magnet; there is not a charge fora piece of 
steel out which the magnet could have been made; and there is not a 
charge of any kind which by any physical possibility could have 
included those magnets. Now where are we? That is the only piece 
of paper that connects itself with any of those instruments. That is 
the only time, in the whole case, where there is any proof of the 
origin of anything used in these instruments. Where does that carry 
us? The account ends in April, 1876, when Fettrow’s relations with 
Drawbaugh ceased. He then bought his house, and Drawbaugh 
moved to Mechanicsburg. 

E. R. Holsinger (brief, 472; app. 103).— He is the man who 
proved that Drawbaugh’s “ whvule heart and soul,” and his too, were 
in the talking machine; but which he and Drawbaugh unfortunately 
ol 
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omitted when he printed that advertising card, and which Holsinger 
forgot to mention when he mentioned other things which he did, 
the clock, ete., in tne newspaper article. Your Honor will read this 
deposition. It is the deposition of » fanatic, —of a fanatic almost on 
the edge of lunacy. Tle is full of that power of exaggeration, of 
self-delusion, of secing the thing which is not, stronger than the 
thing which is, and believing it himself, which belongs to that class 
of men, as you will see by his language and the manner of his depo- 
sition, and in the substance of it all through. 

Now, may it please your Honor, I have not been long, but I have 
named every witness called in their case in chief who pretends to have 
talked through these machines D and E before the date of Bells patent. 
Six witnesses in chief are all who pretend to have talked through 
them; and such they are. Even they do not all say that they heard 
talk. Take Fry: did he talk through them? No; he “sang.” 
Decker saw D before it was made, and so on and so on. 

After that we came to the New York tests. Apparently, one may 
conjecture, as the alleged reproductions of the alleged earlier m- 
struments had not been tried wher these witnesses testified, that the 
defendants thought it was as fatal to us for them to prove the glass 
tumbler F and the tin can B, as to prove D and E. I dou’t 
know whether that was so or not; it is conceivable, however. 
But the New York tests settled it forever that nothing could carry 
this care except the instrumeuts D and E. These are the only in- 
struments which, as matter of law, can defeat Mr. Bell’s patent. 

Then the defendants went to work and took surrebuttal testimony 
for a year; and they had had a year to get ready in, while we were 
taking our proof. They took the testimony of two hundred and 
thirty-eight witnesses. They did not confine themselves to surre- 
buttal: they brought in cumulative witnesses, which was natural, 
perhaps, under the circumstances ; they brought in large numbers of 
purely cumulative witnesses. 

Now, of course, we are going to find lots of witnesses — lots of 
witnesses — who saw these machines D and E, because Drawbaugh 
siys that a great many used to listen through them. The defendants 
had been warned that they were the crucial instruments. But ov 
of all that fine-looth-comb work, which gave them two hundred and 
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t}, irty-eight witnesses, they could find hot toro nen who dared venture to 
pretend fo think that they had a kind of a sort of a memory that they 
had once talked through those things D and E Lefore the Bell potent 
came out. They had some others who saw them, — that is all. I 
will call your Honor’s attention to those two, and I think you will 
find those two are enough to dispel all confidence in the defendants’ 
case. 

John Simmons (brief, 474; app. 569) is the first. There is a 
curious story about him. Ihave spoken of some witnesses whom 
we had and whom the defendants brought back, — the Ditlow family 
and Kahney. We also had to testify for us at the same time one 
Jacob Evans, a brother-in-law of the Ditlows. He had lived at 
Eberly’s Mills, and had run the mill — not as owner of the mill but 
as journeyman — for a good many years, from 1874 down to 1881, 
I think, or until after the time when this controversy began. He 
then moved away a few miles to another mill. While the defendants 
were taking their testimony in chief, they went to see him, brought 
him to Harrisburg, examined him privately, showed him the in- 
struments and sent him home; they did not callhim. Then we went 
tv see him. He said that we need not trouble ourselves; Drawbaugh 
had shown him all the exhibits; he never heard of any at any time 
material to this case; he never saw any instruments; never heard 
Drawbaugh had a telephone until 1877, —after the Bell patent. 
We called him, and he swore to that. He appeared to us to make a 
pretty good witness. He «and his wife were neighbors of Draw- 
baugh’s, intimate personal friends of Drawbaugh’s, and visiting there 
during the progress of the suit. They could not find in him or her 
any recollection to help them; and we called him to testify to exactly 
what he had told them a year before we ever went to see him. When 
the Ditlow family came on the stand, he came back; but he didn’t 
know much. It was pretty hard work for him to swear to anything ; 
but his wife, his sisters and his brother all told a story to the effect 
that, on the 5th of December, 1875 (and they fixed the exact date, 
if they fixed anything), they came to vi-it him and his wife, and they 
all went down to Drawbaugh’s shop and saw the talking machine, 
and Drawbaugh talked through it, and Jacob Evans li-tened; none 
of the others listened; they looked at the other things in the shop ; 
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but while this was going en they had not curiosity enough to listen; 
I think, on the whole, that Andrew Evans, the brother, bears the 
palm over everybody else in this case for obtuse stupidity. Jacob 
Evans could not remember what he had scen. They didn’t ask him 
to identify the instruments: when he was on the stand for us 
he swore he had never seen them. Some of those who were with 
him thought they saw or saw him use D or E; I think that one of 
them thought so. The others didn't know; that was the extent of 
his knowledge. For the Evans family see appendix, pp. 562-582. 
The falsity of their story is there conclusively shown. 

After that comes along John Simmons; and John Simmons says: 
“Why, I know all about these instruments; I went to that shop in 
November, 1875, with this same Jacob Evans, and he and I and 
Drawbaugh talked through this machine, and we talked through D and 
E.” Jolin Simmons professed to bea first-rate witness. He knows 
all about it, and he tells a curious little story, the substance of which, 
as near as ] can make it out, is that, with the instrument lying on 
the bench and he away off by the stove, he could hear it talk. I 
do not know that that is quite clear, but that seems to he 
the description of the situation, and that is the account that he gives. 
Who is John Simmons, and why did they not call him before? He 
is a neighbor, —a next-door neighbor, — and he lived there in the 
village during the whole time of this controversy ; and the question 
would naturally arise, Why did they not call him before’ He not 
only lived in that village, but he has been employed in the shep of 
these people all through this controversy; has been employed as a 
workman in Drawbaugh’s shop at Milltown. They talked to him 


early in the controversy — at least Drawbaugh and Chellis did — 
about this suit and about this matter, but he never let on that he 
knew anything about telephones. Finally, he says that he never told 
any human being about listening through D and E until the morning 
he testified, and that then he told one of the defendants’ counsel. 

That man thought there was a market for that kind of testimony, 
and he proposed to supply the demand, and that is all you can say 


pt him. 
George A. May (brief, p. 474; app. 679), son-in-law of the 
blacksmith, Daniel Fettrow, is the other witness. He married 
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Fettrow’s daughter in 1878 or 1879, and lived in Fettrow’s house 
during all the controversy, and has lived right alongside of Draw- 
baugh in that village. Iam not sure that he may not be a worthy 
rival of Andrew Evans, for stupidity. He testifies that he went to 
Diawbsaugh’s shop, and talked through a pair of instruments in March, 
1875; and he knew that was the time, because he got Drawbaugh to 
sharpen a razor for him; and he knew that because, when he went 
to carry the razor to him, Drawbaugh was living in a particular 
house, which he moved away trom in 1876,—the same house tbat 
Fettrow lived in. Well, that was quite as good as any other 
worthless association; but when we came to cross-examine him, he 
could not tell who he had worked for, nor the people he had worked 
with, since 1875; he could not tell the place nor give an accurate 
story ; nor, in fact, twice repeat the same story. I don’t mean men 
he did little jobs for, but men he regularly worked for. He could 
not tell whether he worked for a certain man in a certain year, and, 
in fact, be got ail mixed up. But that is not all. There has been a 
good deal in this case of thrusting a particular instrument before 
a witness and asking bim, “Did you see that?” ™Did you see that 
instrument at the time?” That has been done all through their 
testimony in this case. There has been some little chaffing between 
counsel, in a pleasant way, on the subject; and when the witness, 
George A. May, came to be examined, they put before him quite a 
number of instruments, and asked him which instrument he saw at 
the time of this visit, —the only time he had any knowledge of the 
machine. He said that be saw D, E (the little magnetos), F (the 
tumbler) and H (the Blake transmitter). “Where was this (H) ?” 
His reply was that it was fastened up against the wall. -He was 
quite sure that it was fastened up against the wall in March, 1875. 
But they do not pretend that that instrument H existed until eighteen 
months after that! 

Muy it please your Honor, those are the only two witnesses they 
could tind, who dared to pretend to have listened at these two cru- 
cial instruments after two years’ search,—a search that revealed, 
among two hundred and thirty-eight witnesses, ouly two such men 
as that. Could you get better proof against the existence of those 
instrumeuts than the fact that under such stimulus, knowing the case 
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would turn on that pair of instruments, they found only two wit- 
nes-es who would testify as to any attempt to use those machines at 
that time? Why were not those witnesses produced before?  Liv- 
mg right alongside of Drawbaugh in the =ame village during the 
whole of this controversy, of course they must have heard it talked 
of. Simmens was in the employ of these people. May had been 
working in that village all that time; he had been working for sev- 
eral witnesses fer the defence in this case; he bad had three years’ 
gossip poured into his ears. “ Had he ever been spoken to about it 
before?” “Yes.” Weasked him when (defts, iii, surbi], 994) :— 

“X Y. 140. When were you first asked what you know about 
Drawbaugh’s talking machine ? 

“A It was about two years ago” [that was about the time they 
were taking testimony in chief): “Dan asked me whether I didn’t 
mind the time he showed it [a talking machine) to me in 13875.” 


When asked this leading, suggestive and instructive question by 


Drawbaugh two years before, what did the witness answer’ We 
don’t know; but (hey did not call him then. He had been living in 


the village all the time ; they could have called him before, but when 


they did call him, he swears he saw H in March, 1875, eighteen 
months before they pretend that it was made. 

These are all the witnesses in the whole record who pretend ever to 
have talked through D and E. Two of them swear to it before it was 
made; oneof them heard no talk, but a song, and so on. Eight only 
in all; etyht only out of three hundred and sixty-six called, and 
half of those eight discredited on the face of their own depositions 
(brief, 473). 

Now I want to call your attention to the testimony of witnesses who 
say that they saz D andE, but did not attempt to listen. On page 
478 of the brief you have the citations; there are not many of them. 
What is the value of the testimony of a witness who says that he 
went to Drawbaugh’s shop, was interested in his affairs, and spent 
five minutes, or ten minutes, or an hour talking a/ouf these two in- 
struments, but never talked through them, —instruments which 
were always ready, no battery required, no adjustment necessary ,— 
in-truments thit would work without the slightest trouble ? 

What do you think of sucha witness? How are you going to be- 


THOSE WHO SAY THEY SAW BUT DID NOT USE D AND E. 247 


lieve a witness who says that he went there, was interested, talked 
for half an hour or an hour with Drawbaugh about these machines, 
and Drawhaugh puts one of them to his mouth and says, “ This is the 
way you talk through it,” and puts another to his ear and says, ~ That 
is the way you listen,” and yet the witness did not put one to his 
own ear, or assist in the conversation which might be carried on 
through it, who did not listen to it, did not try to talk through it? 
You do not rest a case on the testimony of such witnesses. It was 
not these instruments that they saw. 

Rufus K. Shireman (brief, 478; app. 79).— He says that in the 
fall of 1873 he first saw at Mr. Drawhauzh’s shop B and F (the 
tumbler and tin-can instrument), which Mr. Drawbaugh told him 
belonged tu the taiking machine; but he did not speak through 
them. Not more than three or four months afterwards he made a 
second visit to Mr. Drawbaugh’s shop and saw B and F, the tumbler 
nnd tin-can instruments, and talking machine, and he says that at 
that time he listened at a machine which he dves not undertake to 
ijentify; he says, “It was fastened against the north wall of the 
building.” He says he was standing away from the instrument, 
which was thus fastened up on the north wall of the building. Now 
there are none of those instruments that could be fastened up 
against the wall of a building. H was a transmitter, which 
could be fastened up, but it was not made until some three to 
eight years afterwards. No machine which is alleged to have 
then existed could be fastened up agaiast the wall of the build- 
ing; yet he says that the instrument he listened through was fas- 
tened against the wall of the building. There were quite a num- 
ber of other witnesses who say that; but no such instrument 
existed. They have got something mixed up withit. <A string tele- 
phone would naturally be so arranged. At later visits he says 
that he has seen various machines. He says that he saw E, A, |, 
and D. The defendants did not ask him when he saw them fir-t. 
We did. We asked him what he saw at the time of his second 
visit, which he says was about three or four months after (not more 
than four months after) the fall of 1872; and he picks out E, A, D 
and |. One of those magnetos he says he saw at the second visit, 
not more than three or four montlis after the fall of 1872. AstoA 
and D and E, the defendants-do not pretend that they were made 
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Sor years after that. Now does that witness simply wipe himself 
out, or does he shake your faith in the whole geng of them? On 
the face of it he appears to be as good as any of them. 

Daniel Rupp (brief, 478; app. 121).—Ido not know whether 
he swears to the time of this instrument or not; the date which he 
names is July, 1874, as I read it. If he gives any date at all, it is 
July, 1874. Well, they were not made then, according to their 
story. They confess that that was six months before they say they 
were made. He thus testifies to seeing them six months before 
the defendants pretend they were made. Whether he meant to as- 
sert that, or to assert no date at all, 1 am not quite sure; but your 
Honor will find out. He never used them; but his testimony has a 
good deal of value in one way. He was a member of the Mill Bush 
Company, — the company that made mill bushes in Drawbaugh’s 
shop fur some time. He was the treasurer, and was in Drawbaughi’s 
shop in 1869, and spent a good desl of time at that shop, as the 
treasurer of the company. He had also been at Drawbaugh’s shop 
a great deal about faucets. He had known Drawbaugh from boy- 
hvod, and lived pretty ncar him,— only a few miles off. According 
to his story, he had nu knowledge of the talking machine until 1874, 
That looks pretty bad. He was engaged there in the shop, carrying 
on bu-iness in the shop, in 1868 and 1869, but does not pretend to 
any knowledge of the telephone before 1874. When they came to 
the surrebuttal, and were fixing up things, they thought they would 
fix up his testimony, so to speak; but they could not get Daniel 
Rupp on the stand again, and so they took the same course they had 
taken about the testimony of Henry Drawbaugh, but in a good deal 
worse way. They brought a man who says that he overheard a con- 
versation in Daniel Rupp’s store in 1871, about Drawbaugh tele- 
phone, but that Rupp was not present (defts, iii, surbtl, 378). 

Jucob S. Shopp (brief, 479; app. 110) says that he saw D and E, 
_ but never talked through them. He thinks he was there in the year 

2874 or 1875, but he has nothing to fix the date by. The defend- 
ants? counsel, in examining him, apparently tried to get him to fix 
the dake by having him swear to the time when he had a pump fixed 
or repaired, and that he saw this when he came there for the pump, 
but the wilness says that no such incident took place ; “1874 or lo«d” 
shows a ret-vllection too vague to prove any daie. He is a little 
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worse in some respects than the other witnesses. He says that 
Drawhaugh told him, in the spring of 1876, meeting him somewhere, 
that he was going to exhibit his telephone at the Centennial. Now, 
no witness gives a hint of that except this fellow, and Drawbaugh 
does not pretend to. It has been published in the newspapers that 
he was going to exhibit st the Centennial with a clock, not a tele- 
phone (p. 97, supra). 

W. H. Decker says that he saw and heard through D in 1874. 
So these two are witnesses who, if they prove anything, prove that 
they saw it before the defendints say that it was made. 

dacoh B. Fry (vrief, 480; app. 37), moved to Milltown, April 1, 
1875, when he was about fourteen years of age. He says that, 
necording to his recollection, he never talked through Dand E,—at any 
rate, not at that time: that he did a little work for Harmon Draw- 
bangh, who was working for the Axle Company; and that, accord 
ing to his recollection, it must have been about May or June, 1875. 
Well, on putting together the dates, the facts, and the sequences, — 
I will not stop to read all through the testimony, — it is quite plain 
from the incidents to which he refers, that the time of the employ- 
ment there was in 1876, and net in 1575. In 1876 Harmon Draw- 
baugh (that is, Daniel Drawbaugli’s 
work, and that was the time he employed this boy to help him, and 


brother) was doing piece 


not the time that he was employed by the day. The boy destroys 
their story or goes to pieces, or both. 

C'. E. Updeqraf (brief, 485; app. 247) says that he saw D in 
April, 1875, and that he recognized it by the curled maguet. He is 
the quack doctor who talked with Zacharias at Hake’s mill, a year 
Zacharias testifies that he went there; and who 


r 


before the time when 
bought the provisions at the grocery store after it was blewn up. Of 
course there was no “curled magnet ” visible then if their story be 
true; the bottom was then on D, and the magnet covered. See pp. 
187-9, supra. 

Jonathan Balsley (brief, 483; app. 38) says that his wife died 
Oct. 22, 1875; and that soon after, to divert his mind, he went 
to Milltown, where he hud formerly lived. He does not state whether 
he has been at Drawhaugh’s shop at other times or not. He is a 


blacksmith. Ie remembers that he saw the instruments F, D and 
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because he took notice of the curled magnet. I don’t think your 
Honor will believe that be ever saw the curled magnet; he must be 
mistaken about that; and there must have been some confusion of 
ideas. He never saw the curled magnet, for the bottom must have 
been on. We refer to his testimony on page 484 of our brief. He 
stayed there an hour and talked with Drawbaugh about his inveations ; 
was much struck with them ; says that Drawbaugh explained the oper- 
ation of the talking machine ad all about the invention. He states 
that Drawbaugh put it to his mouth to show bim how it was used, and 
that he put it to his ear; but he says that he never talked through 
it. Can you believe that? He might heve done that with the tin can 
and with thetumbler, which would not talk. It is not possible to be- 
lieve that kindof astory. It is not possible to believe that if he had 
any such instruments as D and E, he went through that performance 
and did not talk with them. 

Daniel B. Condry (brief, 484; app. 43) stated that he has lived 
in the same place, about a quarter of a mile from Mr. Drawbaugh’s 
shop, ever since September, 1875; that about Christmas, 1875, he 
suw some talking machines there, and thinks that D and E were two 
of them. He also stated that he had frequently been at Draw- 
baugh’s shop since, and that he had seen there talking machines, 
but he does not identify anything else that he saw. He did not 
remember anything else. He was asked what business was carried 
on at that time, when he saw those talking machines, and as near as 
he could get at, it was the clock business. Now the clock business 
was carried on in 1877 and 1878; and the axle business was carried 
op in 1875. His deposition is not very definite, but what he thinks 
and what he remembers as to the time, as he puts it, are fixed by the 
time that the work he then saw was on clocks, and that did not 
begin there until some time in the summer of 1877. Nothing to fix 
any date by. 

Jacob B. Shettel (vrief, 485; app. 63) is a witness, of whom I 
have spoken, who was a partner in the clock business with Draw- 
haugh, and who at ene time loaned Drawbaugh five cents an] would 
have loaned him fifty dollars if he had asked it, but he never did 
(p. 216, supra). He never atiempted to talk through a telephone. He 
was very frequently at the shop. Thinks he saw D and E “about 


e 
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1875,” but he cannot fix the date; he was unable even to state it 
any more definitely. | 

This witness hurt his character very much by his testimony about 
Drawbaugh’s “ poverty.” He was a nephew of Drawbaugh’s brother, 
and had known Drawbaugh from boyhood; a man of means, nego- 
tiating for a year about going into the clock enterprise, and did go 
into it; but he swears explicitly that he never heard Drawbaugh 
talk about patenting a telephone, and never was asked to advance 
money about one. 

John H. Stephens (brief, 485; app. 76).— He has been a 
constant visitor at Drawbaugh’s shop from 1870 up to the present 
time, sometimes twice a day, and sometimes two or three times a 
week every year; “ sometimes I missed for a couple of months that 
I didn’t get there ” (ans. 22 and 23, defts, i, p. 252). He says that he 
saw D in 1875, but there is nothing whatever to enable him to fix the 
date. Did not use them. We introduced evidence which showed 
that in the fall of 1876 he returned from Drawbaugh’s shop; said 
that he saw Drawbaugh at work on a talking machine, and men- 
tioned it as an entire novelty. 

That evidence was particularly from his hireling, George Rowe. 
Stephens testified that after he first saw the talking machine he spoke 
of it to his hireling and to his wife and daughters. He referred 
Drawhaugh to George Rowe as the hireting, and, in consequence of 
that, Drawbangh saw George Rowe and inquired of him abont it. 
George Rowe has testified that Stephens did meution the thing to 
him upon returning from Drawbaugh’s shop, while he was hireling 
for him, and mentioned it as a novelty; but he never worked for 
Stephens except in the year 1876, and this incident teok place in 
corn-husking time, October, 1876, and several months after the 
newspapers had been describing Mr. Bell’s telephone. The defend- 
ants did not call Stephens’s wife or daughters. 

J. M. Wisler (brief, 486; app. 112) isa witness of the same 
kind. He had been at Mr. Drawbaugh’s shop a good deal; had 
known him twenty years. Says that he visited Drawbaugh’s shop 
in 1875, and saw these things, and that he put them to his mouth 
and ear, and that Mr. Drawbaugh showed him how they were used, 
but did not talk through them. 
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GGeorage L. Hale (brief. 486: app. 154) is another witness, still 
more vague, who can bring nothing to fix the date in his memory. He 
thinks that he went there in 1875. He was employed near Milltown. 
He has no recollection of having been there afterwarls. He is a man 
whose deposition cannot, in the nature of things, be (irectly contra- 
dicted, and is therefore weak. He has heard these stories, which every- 
body had heard in that neighborhood and county for the last four 
years, and has got things ccnfused. 

What he says he saw was C, the breastwork instrument with the 
large permanent horseshoe magnet. He professes to recognize it 
chiefly by the magnet. Undou'tedly what he saw was the magneto 
key, the most conspicuous thing in which was just such a large horse- 
shoe magnet with an electro-maguet at its end. 

Jacoh R. Vanasdale and Jacob R. Ensminger (brief, 4°63; app. 
668-9). — These two men say that they were employed in the neigh- 
borhood of Milltown in February, 1875, which is likely enough, 
although the statements they make about their employments together 
do not agree with the book they produced. They also state that 
while there employed they went to Drawbaugh’s shop and saw some 
parts of machines not put together, and think they recognize the 
curled magnet of D as one of those parts. They are men of the 
neighborhood. Whether they had been there at any subsequent 
time or not, and what they did see when they were, rests purely upon 
their memory. The value of their testimony rests entirely upon the 
excellence of their memory and their veracity. In the nature of 
things, we cannot directly contradict it. It is therefore specially 
significant that they are cleventh-hour witnesses, called in the last 
year of the case to a point that needed much b lstering. 

W. H. Bates (brief, 487; app. 119).—Ia miay ways an in- 
teresting witness —a sample witness. He was a blacksmith and 
carriage maker. He bad been a friend of Drawhaugh’s for many 
years and had worked for the Faucet Company in the fail of 1868. 
In 1872 and half of 1873 he was away living in the West, and then 
came back to the neighborhood. Uesays of Drawbaugh (ans. 24): 
“We were very intimate friends, and I went to see him pretty often 
and we exchanged opinions about mechanism.” 

From 1874 to fall of 1877, Drawbaugh did a good deal of work 
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for him turning axles. He thinks that in 1875 he saw D and E, yet 
he never talked through a talking machine in all the years he visited 
at Drawhaugh’s shop. Now to begin with, the fact that such a man, 
who was intimate with Drawbaugh under such circumstances, and 
who had worked for the Faucet Company, shoaid know nothing of 
this thing until -even years after, is remarkable. His story may or 
may not be true, but is it possible, under these circumstances, that he 
never heard of or saw the talking machine during the time of the 
Faucet Company, or before 1875, if there was one there freely shown ? 
Is it possible, if there was a machine there that talked, that he never 
saw it, and never tried to talk thr ugh it? 

I hope the Court will look at the deposition of this witness care- 
fully, especially as examined in our brief, pp. 487-9. He is an 
example of a witness who professed to have known all about all 
Drawhaugh’s inventions, and who, from his intimacy with Draw- 
baugh, must have Known of all of them; ind from the fact that it 
Was hh ch nic il subjects which fren ‘rally i waved their atte ition, he 
would certainly have used them Yet his stery is, that, though 
they must have spent day: in talking about the telephone, he never 
talked througn them: and furt er, alth ugh we know p. 155, supra) 
of the things that Draw)augh was working upon during the very 


ime when this man frequented the shop, such as his m iwneto key 
and all his other contrivances, there is no trace of them in this man’s 
memory. He testified: — 

"4. 23. His general conversation was about talking machines: 
several times that I was there his mind seemed to be taken up with 
it. He said he would like to get it patented, but he hadn't the 
means to do it. He said he could make a fortune out of it.” 


It is perfectly plain that he is of those who find in their minds 
that Drawbaugi was always busy upon inventions, perhap- upon 
electrical inventions, and now transfer the whole to the talking ma- 
chine, which they never heard of till afterwards. It is perfectly 
certain that if the talking maciine occupied that place in their dis- 
cussions which he now pretends, an! D and € and the microphones 
existed, he would have talked through each of them the fir-t instant 
he ever went there. 

That is ail the proof there is to sustain D and €. I have named 
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over all those who profess to have seen or talked through these 
machines before the date of the Bell patent, — nineteen or twe7 ty in 
all. Now, let us see what there is in their own record to disprove 
their statements. In the first place, the occupants of the shop dur- 
ing that time (particularly during the time the Axle Company carried 
on business there, from the beginning of 1875, when they began to 
put their machines in, until the fall of 1876, when they stopped) 
could not have helped knowing about these machines and using 
them if they existed. There were four partners in that con- 
cern, which was built on a patent; two of them went out in the 
spring of 1876, and the other two remained until November, 1876, 
and they were doing some active business until late in that fall, but 
I do not know exactly when; they certainly were in September, 
1876. Mr. Moore thought that they worked actively there three or 
four months after the two partners went out. Afterwards, when 
the paper of dissolution, dated Nov. 18, 1876, was put into his 
hands, he said he had not remembered it was so long. Fettrow has 
a charge against them of black-mith work in September, 1576. 

Thus the concern existed until six or eight months after the Bell 
patent of March 7, 1876. That Drawbaugh had some instrument 
there at some time during that period, — for examp!e, the rudiment- 
ary tin-can instrument B,—does not help the defendants. They 
must show that during that period he either had such refined and 
perfecte dl instruments as would necessarily imply a long ancestry, or, 
if their proof goes to the tin can, it must prove its existence during 
the first part of the Axle Company’s time, — and then it is not a talk- 
ing isnstrument. Now, the proof from the Axle Company is _ per- 
fectly fatal to them precisely in these respects. It shows that there 
was nothing better than the tin can B there during the whole of 
that period. 

The Axle Company was a partnership of four members: Kline, 
the patentee of the axle; Kline’s son-in-law, Capt. Moore, who had 
been the owner and manager of the Soldiers’ Orphans’ School, a 
school with two or three hundred pupils, situated about a mile and a 
haif ortwo miles from Drawhaugh’s shop; M. N. Gove, and Wilson 
Bear. Inthe beginning of 1875, Mr. Moore sold out his interest iu 
that school and proceeded to go into that axle business, putting into it 
two or three thousand dollars. They fitted up Mr. Drawbaugh’s shop 
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with the additional tools and machinery specially needed for this pur- 
pose, and employed Mr. Drawbaugh to make machine tools which were 
necessary to the manufacture of their axles. They were people, there- 
fore, who were friendly to Drawbaugh and appreciated him ; who knew 
his skill as a mechanical inventor, and that he was an ingenious man, 
x good mechanic, anda good workman. They employed him steadily 
for a year or fourteen months, and paid him $440 and allowed him tu 
do some work for liimself besides. Those men ought to know all 
about whatever telephones there were ; they must know all about them. 
They were there during the time when Mr. Drawbaugh says he had 
these machines D and E, and all these microphones. Those instru- 
ments could never have passed unnoticed. They were there when 
Mr. Bell burst upon the world in the summer of 1876, and became 
famous everywhere, and Mr. Drawbaugh of it, yet no one of that Azle 
Company ever talked through a telephone, or pretended to listen at one, 
or was asked to talk through one, or ever saw any machine rigged up 
to talk. 

Capt. Moore (brief, 501; app. 204) says that at some 
time when he was there, Drawbaugh showed him the tin can; 
or rather, as he says, Drawbaugh showed him what he said 
was a talking machine, and said that it was to take the place of 
a fire alarm in cities. Then the defendants, in examining him, 
put the tin can B before him, and asked him whether he re- 
cognized that as the one that he saw; and he said that he did; 
that the one that he saw was like that, but he did not pre- 
tend to identify any other machine, not even the tumbler F. He 
did not see any other machine, though he says that some time while 
he was there he saw Drawbaugh working on some parts; that he 
had no conversation with him about them, nor what they were for, 
but he rather supposed that they related to the talking machine ; and 
that is all he knows about it. Mr. Drawbaugh, he says, asked 
him if he would put some money in; if he would advance some 
money to help him patent the machine, and under those cireum- 
stances showed him the tin can B; and he says, on cirect examina- 
tion, that the bladder was then on it. The tin can B is plainly all 
he ever saw. Now Drawbaugh’s express testimony is that when he 
made C and I, the tin can B hecame superseded. You cannot doubt 
it from the nature of the instruments, but he says specitically that 
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that instrument B had been superseded ; that the tin can had gone to 
the eurret, and that the mice had eaten off the membrane scon after, 
when this better instrament was made. ‘Tin can B is the only instru- 
ment shown to Moore during 1875-6, and he states that when he sarw 
the instrument the bladder was on it. Now, if that isa fact, his testi- 
meny absolutely displaces the other instruments. Against the defend- 
unts it is a fact. Not only does their witness Moore swear to it; not 
only do they fail to contradict it; but Drawbaugh, in taking Moore’s 
deposition, put B before him and asked bim if that was not what was 
shown him and with the bladder on (detts, i, p. 650, ans. 20-7). 
That is Drawhaugh’s statement as well as Moore's. 

Hilson Bear (brief, 509, app. 215) was another member of the Axle 
Company ; he said that he had no recollection of any instrument but A; 
thinks he saw A before the Axle Company began ; he could not recog- 
nize any thing, and did not know whether he saw anything else or not, 
never tricd to use one. Finally, he says that Mr. Drawbaugh * must 
have talked to bim about bis talking machine,” because he had talked 
to him about his other inventions. That shows the state of mind of the 


witness. Ile had not the slightest recollection of anything; but he 


is brought to such a condition of mind that Ae assumes the fact and 
says, “ Of course he must have talked to me about it, because he 
talked to me about bis other inventions.” He says this, although he 
has not the slightest recollection of the tact. Mesmerized. 

Michael N. Grove (brief, 409; app. 226), another partner, was a 
very stupid fellow. He could not tell where he lived at a particular 
time, sbout 1874-7, and mixed up the houses he had lived in. He 
testified that while he was concerned with the Axle Company, and 
he thought in the beginning of 1875, Mr. Drawbaugh said he had a kind 
of box to talk to Pittsburg with. Then instrument D and one of 
the other instruments were thrust before him and was asked if 
they were the ones he saw; he replied that he thought they were. 
But on cross-examination we asked him when he had been at that 
shop since February, 1376, and he said he had no recollection when 
he was last there. That was all they could get out of him. 

Jacoh Kline. the other man, the inventor of the Kline axle. the man 
who ought to know all about it, is not called by them.’ His relations 
with the defendants are such that they would have called him if he 
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could have helped them. Itis a fact proved in the case that since 
this controversy began he said that he knew nothing about the tele- 
phone. Brief, pp. 266, 509. 

Capt. Moore’s testimony is the most important. He says that a 
talking machine was referred tu, and he was asked if he would not 
aid in getting out a patent; and he was shown the tin can with the 
bladder upon it: and that is the only instrument he saw during that 
time. 

The exhibition of the tin can B, and that alone, under such circum- 
stances, with the fact that, according to Drawbaugh’s explicit testi- 
mony, the membrane of B was destroyed soon after the next was made 
(alleged to have been in 1869), with the fact that Moore was never 
asked to talk through any, although he was there long after Mr. Bell 
became famous, are positive aggressive facts, proved by the defend- 
ants’ own record. They absolutely exclude from that period all real 
speaking telephones, and especially such refined instruments as D, 
E and the small microphones and the Blake transmitter H. 

With such proof in the defendants’ own record, the Court, as 
matter of law, cannot find what is here needed to enable tt to believe the 
defendants’ story or make out their defence. (See this fully in brief, 
pp. 901-512.) 

There is but one other witness so important in their record, and that 
is H.C’. Springer (brief, 461, 494; app. 52), a shoemaker, who moved 
to Eberly’s Mills, April 1, 1876, and lived there until the end of the 
year 1875. That was the only time he ever lived there. He says 
that while living there, and soon after he went there, he and Draw- 
baugh were continually experimenting on talking machines, and that 
he used to gv down to Drawbaugh’s shop nearly every night for the 
purpose of aiding in his experiments on the talking machine. He 
says that for the first two months while they were there (and this was 
at the time when the Bell patent was three mouths old) the on!y in- 
struments they used were the tin can B and tumbler F ; that is, they 
alone were used for three months after the date of the Bell patent. 
Then he says that after that Mr. Drawbaugh said to him, “ Now come 
down; I have got a new thing that we can talk both ways through” ; 
and then showed him D and €. Is that true or not? The defend- 


ants tried, when he was on the stand the next day, to get him to 
3u 
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modify ‘that « little, and asked him whether D and E when he saw 
them did not look dirty and old, and he said he thought they looked 
about as they do now. 

The gist of that part of his statement is that D and E were then pro- 
duced as novelties. But the strongest part of his deposition is that for 
three months after the Bell patent, Drawhaugh used the tin can and 
tumbler, and nothing else. Whether that is true or not is another ques- 
tion; that is what their witness says. They ask him about A, which 
they say preceded D an] €, and whether he did not see it; he says 
that he never saw A and thought that it must have been made after 
he left. Will your Honor believe that witness or not? He is their 
witness. Against them these are fucts. They insist that you shall 
believe him. What do they do about it? Did they examine Mr. 
Drawbaugh and let Mr. Drawbaugh contradict that statement? 
When Drawbaug!: got to the witness stand afterward., they called 
his attention to Springer’s statement. There were two things which 
had got to be displaced to save their case. They had got, in the 
first place, to get rid of a fact that their witness had sworn to, — 
that D and E —the first that will really talk — were produced as 
novelties when the Bell pateut was three months old. More than 
that, they had to get rid of the fact, or what was a fact as against 
them, that the tumbler and the tin can were the two things used 
for the first three months and used every night. Now, a man might 
forget dates, but that is a thing that he would not forget; so they 
asked Mr. Drawbaugh about it. I read now from page 463 of our 
brief, and [ invite your Honor’s attention to it. It is quoted from 
Drawbaugh’s deposition (defts, ii, 903): — 

“@. 644. Henry C. Springer tes:itied, on page 191 of defend- 
ants’ printed record, that, about two months after April Ist, 1876, 
you showed him the two litthe magneto instruments "D’ and ‘E,’ 
and teld him thet you had improved the machine, and could talk 
both ways then; and that the first in-traments that you showed him 
du:ing the two months prior to that time would ouly talk one way. 
Were the two little magneto instruments, ‘D’ and ‘E,’ the first 
instruments that you made that would talk both ways, or not? 

“A. No, sir; I had other instruments; instrument ‘C’ was one 
and “I was another; but °C’ was not as well adapted as a receiver 
as it Was as a transmitter: i suppo-e I wanted to have him under- 
stand that those small magneto in-truments could be handled more 
easily from the mouth to the ear.” 


’ 
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That is the only reference to Springer that Drawbaugh makes in 
his whole deposition. Now, there is the fact, sworn to on direct 
exumination by their own witness, that for three months after the 
Bell patent Drawhbaugh used only the tumbler and tin can instru- 
ments F and B, and afterwards produced D and E as novelties. 
Nearly eight months aftcr Springer had so testified, they put their 
man, Drawbangh, on the stand, and did their best to turn that cor- 
ner; yet all that he cou!d say was that D°and E were not the first 
magnetos. They did not pretend to deny the other facts (facts as 
against them), to wit, that F and B were the best for three months, 
and afterwards the first magnetos (all the better for us if they were 
C and 1) were produced as novelties. 

Suppose we ask Drawbaugh when these magnetos D and E 
were made. He ought to know. I will read all his testimony 
which professes to give any date to D and E. First I will read 
from the direct examination of Daniel Drawbaugh (brief, 457, 
defts, ii, 827) :— 

"@Q. 265. Mr. Harmon K. Drawbhaugh, a witness heretofore ex- 
amined for defendants, has testified, on p. 579 of defendants’ 
printed record, that these instruments, ‘DO’ and ‘E,’ were made in 
January or February, 1875, before the Axle Company received its 
new machinery in March, 1875; have vou any recollection of the 
fact or not?” 

Think of that! To call your own prior inventor, and, when he 
comes, not to ask him, “When did you make those instruments?” 
But, “I tell you that they were made at a date which will save this 
cise: have you any recollection about it?” He answers: — 

“A. TI have no recollection of the time, \nt I recollect of him 
working on the machine; one of them was made before that time; 
what I mean is, there was one of them made, and Harmon made, or 
helped to make, the other; it has been quite a long time ago; I 
can't remember the year or date of it.” 

But more than that. Then they went to work again to try to 
prove by his testimony when he first produced real telephones. 
They asked him (brief, 458; defts, ii, 861) :— 

“@. 400. Had you, or had you not, invented and made opera- 
tive electric speaking telephones prior to the time of the opening of 


said Centennial Exposition ? 
"A. Yes, sir: I had.” 
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That was not a proper question. The que-tion should have been, 
"What did you make?” He had already swo.n that the tumbler 


and tin can were operative instruments. If he believed that, then 


answering in that sense, their existence is all that his answer 


means. That is the only answer in his whole deposition which pur- 
ports to state a case again-t us. It purports to do so only because it 
assumes that which the Court has to decide. When he mentions the 
tumbler and tin can, and gives what he approximates as their date, 
he states what the instruments were, and the Court now knows that 
they were not an operative telephone. Then they a-ked him (brief, 
459; defts, ii, 861) :— 

"(Y. 401. Please indicate all the electric speaking telephones that 
you had invented or made prior to the time when the Axle Company 
composed of Bear, Grove and others, commenced their operations at 
your shop. I mean of al the instruments in evidence and inclu ving 
the cup transmitter. Which ones of all these had you invented and 

made prior to the beginning of the Axle Company ? 

"A. The teacup instrument, the tumbler instrument, Exhibit F, 
the tin can instrument B, instrument Exhibit C, instrument Exhibit 
l, and Exhibit A, and the maguetos, Exhibit D and Exhibit E; those 
are the instruments, as near as I can recollect, and [I had mo.lifica- 
tions of these instruments; 1 won't positively say that D and E were 
prior to the Axle Company, but I know that at the time the Axle 
Company was running I had them there; it may have been prior to 
the starting of the Axle Company ; it may be, but I don’t want to be 
tow positive; I refer to Exhibit D and Exhibit E.’ 

That is all that Drawbaugh, the claimant, the inventor, can tell you 
about the dates of these instruments. Whether they were made in 
1875 or 1876 will turn this case, and he does not know in what year 
they were made. Find it out for yourself, he says; | don’t know. 

Dees your Honor? 

What help doves their record give you? Capt. Moore, perhaps 
on the whole the most intelligent man they have, was there 
during the whole of 1875, and substantially all of 1876. He 
never saw D and E or any other microphones. They asked him 
what he saw. No, they did not even ask him what he saw. 
Drawbaugh, through his counsel, said to Capt. Moore, was not this 
tin can B the thing I showed you, and Capt. Moore says “yes.” 
It is Drawbaugh’s statement that that is all he showed to Capt. 
Moore, and Capt. Mvuore’s assent to it. There is nothing in Capt. 
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Moore’s testimony fit to turn the date to the earlier part of the Axle 
Company’s occupation rather than the latter part; but if there were, 
the fuct that B is all that Drawhaugh says Capt. Moore saw, and all 
that Mcore thinks he saw during the whole time of his occupation, 
displaces the only instruments on which this case ean ture. 

Springer’s story, if the facts be as stated by him, is fatal to the 
ease. After that testimony from those two men had been put in, 
they came to Drawbanugh. “I cannot remember the year of it,” he 
says; “I don’t know the date of it.” Your Honor must instruct this 
inventor and not he you, when he made the instrument on which 
this case is to turn. From whose teaching will you instruct him? 
Why, they have given you the testimony of such men as Simmons 
and May and Decker to help you. You have got to find that you 
know clearly and beyond any doubt something which Drawbaugh 
does not know, and which Springer and Moore in the strongest 
manner, with the most corroborating circumstances, swear is not 
true. 

As matter of law there is no question open here to be discussed. 

Well, this is not all. Drawbaugh knew when he had made those. 
In the spring of 1878 he could hardly have forgotten that he had 
those in 1876, if that were the fact. In the spring of 1878 he could 
hardly have forgotten when it was. In 1878, he knew whether he 
had those a year or eighteen months before he heard of Bell’s inven- 
tion, and if he had them so early there was no doubt about his an- 
tedating Bell. But in the spring of 1878 we find him stating the 
fact that he did not antedate Bell. Moffitt then knew that he couid 
not antedate Bell; and Moffitt now says that he saw those things. 
but could not tell when he saw them at his shop. Springer and 
Moore proved that those things, D and E, did not exist until after the 
Bell patent. 

Drawbaugh, brought up face to face with that, says, in effect, “I 
am ready to profit by what Decker and those fellows say; but I will 
not say when those were made; I will swear that I dv not know in 
what year those were made; let the Court find out.” 

In 1878 he said, “I had not got anything that would talk before 
Bell.” In 1879 he was getting a little nearer this case; he was pre- 
paring himself, one might almost think. A year earlier he knew he 
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Mr. Bell’s patent. Mr. Shapley pointed it out to him in October, 
1876,and gave him the paper. Drawbaugh related this on cross-exam- 
ination and redirect examination; it is on p. 204 e¢ seg. of the brief. 
Diawbaugh, in bis own deposition (defts, li, lOY4), says that 
Mr. Shapley pointed out this article in the Scientific American and 
handed it to him, and says, “He told me that was something of the 
nature of the machine I was working at then.” This was in October, 
1876 — after Mr. Shapley had been shown the tin can but nothing 
else in the way of telephones. Drawbaugh says Mr. Shapley gave 
him the paper and “told me that” [the Reis machine] “ was some- 
thing of the nature of the machine I was working at the>.” Draw- 
baugh kept the paper and produced it on the witness stand, so there 
is no doubt about that incideut. 

The existence of the tin can in October, 1576, does not meau much 
“us against us; but it is worth noticing that before that time, and on 
Sept. 9, 1876, the Scientific American had published a very poor 
description of Bell’s telephone, deseriLing it as made of two tin cans. 
There was nothing in the tin can, therefore, that could startle Mr. 
Shapley. That went on, and Shapley talked about putting money 
in some of Drawbaugh’s things. He was a man of means; yet from 
the beginning to the end, Drawbaugh never so much as hinted to 
him that he was the inventor of the speaking telephone. Bell's in- 
vention came out and made sn enormous noise in the world at 
that time, and he spoke of this and handed to Drawbaugh a descrip- 
tion of the Reis telephone; and, referring to the Reis, which could 
not talk, which the inventor desired to make talk, but could not, he 
said to Drawbaugh, “That is something of the nature of the thing 
you are working at now.” Mr. Shapley said this to Drawbaugh. 
Those are the words as Drawhaugh reports them. Did Drawbaugh 
then burst out, “I have worked at this thing for years; I wanted to 
make it talk. I did make it talk perfectly years ago and ever since. 
I have my shop filled with microphones?” Nota bit. If he had all 
these things, the microphone, and so forth, for years, he would have 
said, “I have had these things for years; I will put them in my 


pocket tomorrow night and bring them into your store and astonish 


you.” But not a word of that. He had showed him the tin can 
before; he showed it afterwards, and that is all. Mr. Shapley took 
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note of that. He mentioned it the next year to C. A. Landis. If 
there had been anything more, or if Drawbangh had said he was 
the originator, Shapley would have noticed that. But to this man 
with money to invest, the tin can alone was shown. That is all 
those circumstances hrought forth. Here was the man who had got 
this perfect machine, anxious, heartbroken, because he could not get 
somebody to look at it, showing it to all the farm laborers who came 
in: but he does not show it to Mr. Shapley, or to any man of that 
class; does not tell him he has any such thing; does not have him 
talk through the machine. 

Charles A. Landis (brief, 205; app. 421-123).— He is brother- 
in-law of Mar. Shapley, and in the next spring, that is, the spring of 
1877, he went to Drawbaugii’s shop, and Shapley to!d him to see 
Drawbaugh’s talking machine. Drawbaugh showed him the tin can 
B. He says that when Drawbaugh showed it to him he pointed out 
this little piece of metal in front which is fastened by a screw passing 
through a slot in it, — fastened underneath the wooden block which 
carries the electro-magnet, while this front end, which is sharpened, is 
bent up so that it is opposite the centre of the tin can, where the 
centre of the membrane would have been. That makes a Reis 
transmitter. Attach to the centre of the mem)rane a little patch of 
metal; connect that by a wire with one pole of a battery; take a 
wire from the other pole of the battery and carry it to this little 
hole which you see in the tail end of the strip I have described, — 
I mean the little hole in the wider end which rests nearly on the 
base board, —and then, by means of the adjusting screw in the slot, 
bring the upper point of this little beut piece of metal up so that it 
just touches, or almost touches, the patch at the centre of the 
diaphragm. Whenever they touch, the circuit is closed and the 
current flows; whenever they part contact, the circuit is broken and 
the current is interrupted. Now, speak or sing into the tin tube 
and the air vibrations make the diaphragm vibrate to and fro, and 
this alternstely makes and breaks the circuit and interrupts the cur- 
rent just as the Reis transmitter did. [t is a rude an | not very good 
contrivance of course ; still it is essentially a Reis transmitter. Each 
time the cireuit is broken yeu have a spark at the point of contact, 


and this would quickly buru out aud destroy the point if made of 
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any ordinary metal; for that reason all such contact pieces are 
always made of platinum, —a metal so refractory that it will stand 


the electric spark without injury. 
Drawbaugh showed this contrivance to Landis, pointed out this 
little piece. descriled it as a thing which would make and break the 


circuit, and said that that point ought to be of platinum. Landis 
testified to this, and Drawbaugh does not contradict it. It is a 
very important statement, and if not true, why does not Drawbaugh 
come on the stand to contradict him? It doves not quite stand alone. 
One of the witnesses, George Drawbaugh, a witness, indeed, of so 
little knowledge that we should be sorry to trust much to him, says, 
nevertheless, that when he saw the tin-can instrument there was a 
wire fastened to the middle of the bladder. When did Drawbangh 
make this? Did he make it before he saw the Reis description, which 
Mr. Shapley showed him in October, or not? I don’t know; there is 
no specific evidence about it, and Drawbaugh does not go on the 
stand to tell us, except that he did swear in direct examination, be- 
fore this matter was put in evidence, that he never made a circuit- 
breaker instrument. It is pretty plain that they felt they bad got 
to try to get any idea of a circuit-breaker out of this case, and 
pretty plain that he had got to account for this little piece of metal, 
which never could have been used except to make a circuit-breaker. 
He undertook to do it by asserting that it was a spring (defts, ii, 
197). That is absolute nonsense. He says it was a spring to give 
additional elasticity to that stretched membrane. That is absurd. 
This man was a very good mechanic. What can you think of the 
idea of his taking a piece of tin, which has hardly any more 
elasticity than a piece of putty, and using that as a spring, not 
merely a piece to yield, but asa spring which should give additional 
elasticity to a stretched membrane? No one would do this, least of 
all a good mechanie like him. You might as well try to make a 
ealdron boil by pouring in a wineglass of lukewarm water, as call 
that piece of soft tinned iron a spring to give additional elasticity to 
a stretched membrane. Whenever it was made, there is not the 
slightest doubt that the thing was a circuit-breaker, and was made 
and used as a circnit-broaker. 

As a circuit-breaker it would not be necessary to have the electro- 
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magnet on the machine. Landis does not remember seeing it, though 
he is not positive whether it was there or not. But if you wanted 
to use the circuit-breaker transmitter, you must have a receiver for 
it; and the tin can with the stretched membrane and electro-magnet 
would make a very fair receiver; and an instrument just as B is now 
with this little bent piece of tin and the electro-magnet also could be 
used both as a transmitter or a receiver, and if he made two of 
them (and one witness, David M. Ditlow, says he did have two 
tin cans, one at each end) he could use one at each station alter- 
nately as transmitter and receiver. That instrument he certainly 
had. 

Mr. Charles Landis says that Drawbaugh described to him the 
results which he got, and said that when he pronounced a long word 
like “ Philadelphia,” he got the sound of the first syllable, but after that 
every syllable of the word sounded the same. That is just the de- 
scription which would be given of it. It is what would happen. A 
man who thinks he has got a talking machine of that kind will think 
he recognizes the sound, but he will find that every syllable is just 
the same; each syllable gives, so to speak, a puff of sound, and they 
are allaiike. That is just about the result a sanguine man would 
think he got from that kind of an instrument. 

I spoke to your Honor yesterday, or the day before, about Mr. 
Bell’s exhibition at the Centennial, and I read or stated something 
that wus said about it by Prof. Henry and Sir William Thomson. 
After describing the instrument, Prof. Henry said in his official re- 
port (complts, i, 236) :— 

“This telephone was exhibited in operation at the Centennial Ex- 
hibition, and was considered by the judges the greatest marvel 
hitherto achieved by the telegraph. The invention is yet in its in- 
fancy, and is susceptible of great improvements.” 

Sir William Thomson said soon afterwards to the British Associa. 
tion (complts, i, 240) :— 

“Who can but admire the hardihood of invention which devised 
such very slight means to realize the muthematical conception that, 
if electricity is to convey all the delicacies of quality which distin- 
guish articulate speech, the strength of its current must vary con- 
tinuously, and as nearly as may be in simple proportion to the 
velocity of a particle of air engaged in constituting the sounds?” 
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“Who can but admire the hardihood of invention which devised 
such very slight means to realize this mathematical conception?” 
How could a man realize that mathematical conception unless he 
had it? 

Now, we know what Drawbaugh’s knowledge was. They have 
asked him his knowledge of vibrations; they not only asked him, 
but they asked Harmon Drawbaugh to tell what his uncle told him 
about it. All he knew in regard to vibrations was that the more 
frequent the vibration, the higher the pitch (defts, i, 574; ii, 793). 
That is the knowledge of Reis. That is the knowledge of any child 
who attends a singing school — the more vibrations, the higher the 
pitch. Drawbaugh knew that the more frequent the vibrations, the 
higher the pitch. That is what he knew, and that is his story. 
With that knowledge you cannot transmit speech; but you can tail 
as Reis did. 

May it please your Honor, you have got to believe that th's man 
got a speaking telephone without the Knowledge necessary to acquire 
it, and that when he had made it, he did not use it. How do you find 
out whether a man has got an-invention? Do you want to know 
whether Mr. Bell invented the speaking telephone? Ask him. Is 
there any doubt about bis results. Ask him, and he can reply in 
the words of Sir Christopher Wren’s epitaph, “ Look around you.” 
St. Paul’s dome is not more visible than Bell’s work. Ask Draw- 
bingh. Nobody ever learned from him how to transmit speech. 
Nobody ever used an instrument that he had made. He says, "I 
never used one myself, except for the purpose of experimenting 
and to gratify curiosity.” 

[ Intermission. | 

Mr. Stornrow. —I find that I have omitted to say anything about 
Mr. Bell’s second patent, though I meant to. It is for iinprove- 
ments in the apparatus to make it better accomplish the sime 
result in the same way. I do not think it important that I ~hould 
discuss it. Ifthe Drawbaugh story be true in its whole length an | 
breadth, it will destroy this patent. If you fiad it substantially un- 
true,—so untrue, that it cannot touch the main invention,—you will 
not think that you can find a little certain truth in a mountain of 


falsehood. 


ee ek ee | 
t 


a Mnitedsd Stutes Cirenit Court, 


SOUTHERN DISTRICT OF NEW YORK. 


AMERICAN BELL TELEPHONE COMPANY ET AL. ' 


vt. 


THE PEOPLE'S TELEPHONE COMPARY ET AL. 


ARGUMENT OF E. N. DICKERSON, Esa., 


FOR COMPLAINANTS. 


BOSTON: 
ALFRED MUDGE & SON, LAW PRINTERS, 24 FRANKLIN STREET. 7s 
1884. 


set aN ee il ; 


CONTENIS OF ARGUMENT OF E. N. DICKERSON, ESQ. 


The Matthews deposition and letter 
Importance and real character of this case. sanennses 
The complainants and those whom they represent are defending 


property which they have acquired in just reliance on their 
patent s+ ee eeeees 
The defendants’ claim is a mere speculative attempt to grasp the 
complainants’ property 
Their newspaper proclamation of this purpose 
Plans of the defendants to furestall free inquiry and investigation by 
ex parte affidavits......... pocecccoocecesese , 
They were enjoined, and the papers show that they had taken up 
this claim as a mere speculation and without competent inguiry 
RS OO TRO GRGTEED. coe cece ccc cccccccccccesesececeseecescees 
Origin of this speculation : 
Drawbaugh, Chellis, and others 
Decision of Chellis and Moffitt in 1878 that Drawbaugh had invented 
a molasses faucet but not a telephone..............eeeee. 
Dr. Moffitt, an old friend, was sure in 1878 that Drawbaugh could not 
antedate Bell, and Drawbangh assented to this 
In 1879 the quartette — Drawbaugh, Chellis, Hill and Jacobs — decided 


that Drawbaugh had done nothing worth spending a hundred 


dollars on.... seee Ie 


In 1880 a party of infringers were looking for a “ prior inventor” of 
the telephone — 14 

The quartette partnership was then formed; Hill, Jacobs and Chellis 
got three fourths of Drawbaugh for nothing, and sold to the in- 
fringers, for $20,000 in cash and a large amount of stock, the 
right to try to get witnesses to swear that Drawbaugh was a 
prior inventor .... 17 

They then capitalized Drawbaugh’s story and his testimony at a valu- 
ation of $5,000,000 and proceeded to sell stock.............. 17 


Allegations about Drawbaugh in the answer.........0.-ceeeeeeeees 20 
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It admits that the community got all their telephones and all their 
knowledge of how to transmit speech from Bell, and never got 
anything from Drawbaugh. In the other material particulars 
She anewer be ComGeeeely Tee ccc cccccccccccsese scccsccves 

Drawbaugh has to admit this falsehood........ $+s eeneconeneet cows 

Drawbaugh liad ample resources in the way of tools; misrepresenta- 
tions in the defendants’ brief on this subject.............-+.. 

Rules of law and rules of decision : 

The facts to be proved and the amount of evidence required to 
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Charges made by the defendants’ brief against the compliinants: they 
are false, and the records shows the untruthfalness of the de- 
fendants’ brief and argument......... Hsoowewen pee eeoseces 

POE DAF eec cccccceccceccocnseeccesovces pease +908 een0s : 
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Henry F. Drawbaugh and his memory............sscccccecces 
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The Ditlow brothers and Orlando Kahney................. see 
George Drawbaugh, Sadler’s wagon and the Ditlows............ 
Orlando Kahney and his desires for a bribe... ........0--0005- 
W. H. Zearing, who heard a telephone four feet off........ ... 

Drawbaugh a professional impostor; he copied old inventions, chang- 
ing the form; and obtained money and reputation by making 
his unlearned neighbors believe that he originated them ...... 

He professes to be the inventor of a clock which would ran by 
earth battcries without winding, and obtained among his neigh- 


bors reputation and money upon that pretence ....... peeeese 
The clock was thirty years old, and published in well-known 

books; he knew it and had the books ................. seee 
Et was a thing Wosthiess im Meet oc. ccc ccccccccecsccees pees 


He had such leisure that he spent his time and money making 
worthless clocks and a gear-cutting engine to make them by, 
and a transit by which he made the neighbors believe he regu- 
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In 1878 he got $500, upon the pretence that he, by a patent, could 
cover clocks to run without springs or weights, when he knew that 
they had been known for thirty years, and were worthless. .... 

He had so little to occupy his mind that he spent his time getting 

up. among other things, a winding engine to cover wire with 
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thread, which cost him a hundred times more than all the sav- 
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His magneto key an old thing and worthless as he made it ....64 
The alphabet telegraph, never put to any use by him. but old. 

The pretence that while he had time and means to make all these 

things he was thinking of nothing but telephones and could 
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procure and to present to this Court testimony which they know 
to be untrue, and their skill in procuring the witnesses from that 
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They made an issue that the Draper-Kissinger ram was put in in 
1876, and introduced thirty witnesses to swear to that date as 
of their own positive knowledge, when the contemporaneous 
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Drawbaugh too busy in working for other people to work for them, 
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ants, by their Patent Office attorney, Benjamin, attempt to 
support bim........ peo eecpoeeeosonocees o¢ 
In 1882 we produce his old advertisement as patent solicitor ..... 
The defendants do not dare to bring him back upon the witness 
stand to explain this.......... seeesenens sess 
His advertising card contains a list of inventions which he considers 
important, but it does not contain a telephone..........++ee 
The defendants do not put Drawbaugh on the stand to attempt to 
explain away the force of this conclusive fact..........eeee0. 
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in their arguments; the explanations offered in their brief are 
inconsistent and absurd, and false in fact.....+++eeeeesee ses 
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Drawbaugh's Listory continued : 
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Captain Moore and his testimony..........ceeeee ceeeceeccees 
Moore was there from the beginning of 1875 to the fall of 1876; 
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his testimony is that the only telephone instrument he saw while 
there was the tin can; whether his particular date for it be 
right or wrong, this disproves the defendants’ case........... 
Defendauts’ witness, Sprinyer, proves that in the summer of 1876 
Drawbaugh had no better instruments than the tin can........ 


D-llinger proves the same...... se cceeceses paccececesensceotones 
Dellinger saw Drawbaugh making D and E — the first practical instru- 
monte —~ afer 1676... cccccccccccccesccces cece penescences 


R. E. Shap’ey and his testimony : 

Careless description of Bell’s telephone in the Scientific American, 
Sept. 9, 1876, as made of two tin cans; Drawbaugh doubtless 
made his tin-can instrument from this. In October, 1876, 
Shapley saw it, and never saw any better instrument......... 

Shapley soon afterwards gave Drawbaugh a newspaper containing 
a description of the Reis telephone....... WETTTETTT TT TT : 

The next spring C. A. Lan lis saw at Drawbaugh’s shop a Reis cir- 
cuit-breaker made out of the tin can B and the bent piece of 
metal now on the instrument, which Drawbaugh explained to 
him as a circui'-breaker, and told him the point should be of 
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Gnited States Circuit Gourt, 


SOUTHERN DISTRICT OF NEW YORK. 


IN EQUITY. 


AMERICAN Bett TELEPHONE COMPANY ET AL. 
. 


PEOPLE’s TELEPHONE COMPANY ET AL. 


BEFORE HON. WILLIAM J. WALLACE, Circuit Judge. 


ARGUMENT OF E. N. DICKERSON, ESQ. 
New York, Sept. 30, 1884. 
Before Mr. Dickerson began, Mr. Storrow said, — 


Mr. Storrow. — At the close yesterday, the defendants asked 
about a letter of Mr. Matthews, which I now propose to read. 

Mr. Matthews originally made au affidavit in this case for the 
motion for a preliminary injunction. His visit to Drawbaugh’s shop 
and his article in the Baltimore American were in 1878. This affi- 
davit was made in October, 1880. It was drawn by Mr. Matthews 
himself, at home, alone. He had himself practised law for some 
years. He preferred to draw it himself, in order that he might be 
sure that it stated his own recollection and used his own expressions. 
That is the way it was drawn. It was then copied by a notary and 
signed and sworn to by him. That was, therefore, within less than 
two years after he wrote the article. 

In the summer of 1882 he gave his deposition at Baltimore. On 
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that deposition I put into his hands the article and asked him if he 
wrote it. It had already been placed in Drawbaugh’s hands on his 
cross-examination. [I asked Mr. Matthews whether the statements 
in that article were according to his recollection at the time he wrote 
it, and whether they were still according to his recollection; and I 
then asked him to state what instruments he saw at Drawbaugh’s 
shop. I particularly asked him whether he saw the tall instrument 
H, with the bell on it, and he said he had not. 

He was then cross-examined at considerable length as to the 
details of that interview. 

In December, 1883, eighteen months or seventeen months after 
that, I received a letter from him, which I will read presently. I 
was in Harrisburg at the time. The letter had been sent to Boston 
and forwarded to me at Harrisburg, and I immediately went to 
Baltimore to see Mr. Matthews, as he had asked me to do in the 
letter. I went to the newspaper office, where I had been before, and 
where his letter was dated, and they told me that in the preceding 
summer he had left the office, having been overcome by the heat or 
sunstroke, and had not done any work since, and was in an uneasy 
frame of mind, and it was doubtful when he would do any more 
work. 

I went immediately to Mr. Matthews’s house and saw him, and it 
became evident to me (I do not mean to say that he was out of his 
mind, or anything of that kind, for he was not at all) that he was in 
an unnatural and morbid condition of mind. I had some conversation 
with him, which I will state to the Court if desired, but not other- 
wise. It did not differ materially from the letter. 

He spoke to me of a legal gentleman, an old and intimate friend 
of his, a well-known gentleman of high standing, and whom he had 
talked with. I went to that centlem:n’s house, introduced myself 
to him, and told him my relations to the case and my interview 
with Mr. Matthews. He said he had seen Mr. Matthews, and he 
agreed that his condition of mind was just what it appeared to me, 
and that he was in a condition of mind where he was unduly dis- 
turbed about trifles. The matter referred to in his letter was the 
merest trifle. 

The letter, which I have in my hand, is as follows: — 


MR. MATTHEW'S LETTER. 


Bato, Dec. 1, 1883. 


Office of BALTIMORE AMERICAN, 
Cor. South and Baltimore Sts., 
BaLTIMORE, Mp. 


(PRIVATE AND CONFIDENTIAL.) 
Mr. J. Storrow: 


Dear Sir, — What is the status of the case of the Bell Tel. Co. 
against The People’s Tel. Co.? In what Court is it pending, or hasa 
final decree been reached? Ihave recently become impressed with 
the conviction that there are several wrong statements in my depo- 
sition taken before Commissioner Ott, which may affect the decision 
of the case, although a legal friend tells me that my whole testimony 
is immaterial, and would scarcely be considered by the Court at all. 
I believe it is not the policy of the law to allow a witness to correct 
his testimony merely for the purpose of relieving bis conscience ; but 
where the matter is material, and affects great interests, I think that, 
if application is made before the taking of testimony is closed, the 
Court will allow a new deposition to be taken, and, even if a decree 
has been reached, an affidavit disclosing a great mistake in the testi- 
mony, will form ground for a new trial. Of course the witness puts 
himself in peril if he has sworn falsely to a material fact. It is still 
my firm conviction that Drawbaugh had no telephone in operation 
when [ visited his shop, and that he did not show me any such instru- 
ment as was exhibited to me when my deposition was taken, marked 
H. Lamatlso clear in my recollection that he did not set up any claim 
to be the original inventor of the telephone. In the paragraph devoted 
to the telephone in the article published in the American, I think I 
gave him credit forall and possibly more than he claimed. I ought to 
have said however in my affidavit, and in my subsequent examination, 
that at the time of the interview I had probably never seen a work- 
ing telephone, and knew little or nothing about its mode of opera- 
tion. The impressions in the newspaper paragraph referred to may 
have been colored, modified or changed by conversations with other 
people on the subject after the interview and before the article was 
written. This, however, is not the matter that troubles most. In 
my affidavit I mentioned two wooden hemispheres shown me by Mr. 
Drawbaugh as parts of a telephone with which he had been experi- 
menting. After mature reflection, I cannot remember that Mr. 
Drawbaugh said anything about these hemispheres. They came 
under my notice while Mr. Drawbaugh was showing me something, 
and while the telephone was under consideration, and I connected 
them in my own mind with the telephone, but I cannot say that Mr. 
Drawbaugh touched them or said anything about them. My pres- 
ent recollection is that be did not, although, in the cross-examina- 
tion, when my deposition was taken, I placed these pieces in his 
hands. I have had no communication with Mr. Drawbaugh or with 
any one connected with the case, and I have no more informa- 
tion now than I had when the testimony was taken; but I am 
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constrained to think that the portion of my testimony which makes 
him exhibit to me these pieces as parts of the telephone ought to 
be excluded. My recollection of the whole transaction is so vague 
that I never ought to have ventured to say anything about it; and the 
portions of my testimony relating to the matter certainly ought not 
to be considered by the Court when making up its decision, although 
it may be in accord with other testimony of a more positive charac- 
ter. My recollection of the conversation about Bell and E:ison is 
also very vague, but my testimony is probably substantially true 
as to what was said. It would be better, however, if the whole 
could be excluded. [am in some distress of mind about this mat- 
ter, and should be glad to hear from you without delay. 1 had no 
possible motive to testify falsely, and I have no motive in seeking 
to make the correction, except to put myself upon a solid basis of 
truth. If the interests of any of the parties are likely to be inju- 
riously affected by the testimony to which I have referred, then I 
think it ought to be corrected at every sacrifice. My address is 303 
Hollins St, Balto, Md. 
Respectfully, 
JAMES P. MATTHEWS. 


Mr. Storrow. — It appeared to me, as I presume it appears to 
every oue, that the thing which Mr. Matthews was called to prove, 
to wit, that he published that article containing those -tatements 
about the origin of the telephone, and that what he had there 
stated was true, was abundantly confirmed by the letter, and that 
the question whether the thing actually shown were a telephone or 
not, and which his conscience had taken hold of, was a matter entirely 
immaterial and had nothing to do with the case. Here is the letter, 
your Honor (handing the letter up to the Court). 

The Court. — This letter is not a part of the case, of course. It 


is certainly a very creditable letter tu the witness, who was anxious 


not to have a statement presented which should in any respect have 
deflected from the true facts as he had them. 

Mr. Hitt. — All I desire to say is this: that there is no question 
but that the gentleman is in his right mind now. 

The Court. — The letter shows clearly enough that he was in his 
right mind at the time he wrote it. 

The Court to Mr. Hitt. — Have you any objection to this letter 
being made a part of the record ? 

Mr. HILu. — No, sir. 

The Court. — It will go into the record. 
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Mr. Dickerson. — May it please your Llonor, the cause which 
has been committed to my care by Mr. Bell is the most important 
ever heard in this or any other court in the United States, involving 
merely private interests. It is the most important in respect to the 
magnitude of the case itself; the number of persons who have testi- 
fied; the apparent conflict of testimony between the two opposing 
sides; and it is the most important in respect to a great reputation 
which stands in some sense depending upon it; and in respect to the 
pecuniary consequences which are involved in its decision. 

Nominally, it is a case between a corporation in Boston and a cor- 
poration in New York seeking the privilege of making and putting 
upon the market the telephone. Actually, it isa controversy between 
one hundred thousand people on the one side, attempting to defend 
their rights against encroachment and piracy in which one hundred 
millions of dollars are involved. There is no village in the United 
States having a population of 5,000 and upwards, in which there is 
not established a telephone plant, put there by the capital of the 
people around it, invested upon the confidence which the community 
has had, and has had a right to have, in the stability of this patent 
and in the title under which they hold their licenses. From the 
shores of the Pacific to the Penobscot, and from the Mexican Sea to 
the St. Lawrence, there are to-day thousands and tens of thousands 
of people, with their eyes anxiously fixed upon this court room to 
ascertain whether this decision shall ruin them, or whether they shall 
hereafter stand as they have heretofore stood, — under the protection 
of the law. 

On the other side, this claim that is made is a mere speculation. 
. is a speculative claim, got up for the purpose of assailing this 
cumulated and vested property, and, if possible, sharing it or grasp- 
ing it. That such is its purpose appears in our bill of complaint, 
and in the advertisement under which it was launched. I read an 
extract or two from that bill and that advertisement (complts, 


i, 13):— 
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“An application for a patent was filed to-day, that, in consequence 
of its vastness of interest as well as wealth of prospect, renders it a 
subject of national interest.” 

That is strictly true, may it please your Honor; it is a subject of 
“national interest.” 

The application for the patent made in 1880, in the month of 
July, four years and some months after the Bell patent was granted, is 
a pending application, and it has been backed up by numbers of other 
applications from the same source, which the record discloses, and 
which are also pending applications. My learned friend yesterday 
told your Honor that this was only a /7/¢/e question whether his ven- 
erable friend Drawbaugh, and his innocent coadjutors, were to be 
allowed to practise his own invention in peace or not. It had shrunk, 
in his eyes, from being a question of great “ national interest” into 


a petty question whether his innocent clients should be entitled to 


use the invention which Mr. Drawbaugh had made. 

“The cash capital of the company ” [ which filed this application | “is 
five millions of dollars, with headquarters in New York, and in 
about sixty days they will open up the telephone, which will cer- 
tainly result in the driving out of all telephones in the market, save 
the ones they hold, or else compelling the Gray, Bell and Edison 
lines to pay the new company a munificent royalty.” 

The wealth of Eldorado is there. The owners, under Bell, must be 
crushed out or pay a munificent royalty. Such must be the result if 
the expected patents upon Drawbaugh’s invention can be granted to 
them ; and here and now is the first issue made, whether they can 
or not. The advertisement goes on : — 

“A large number of capitalists were here to-day to see the filing 
of the application, and they assert, with 2 positiveness that is almost 
convincing, that it will not be long ¢7// they have entire charge of the 
telephones not only in this country but in the world, and that they 
will be able to establish lines by which messages can be transmit‘ va 
for almost a song.” 


The song of the siren! That, may it please your Honor, was thé 
programme on which this body of “ capitalists,” with five millions of 
dollars in “cash,” proposed to raid this property. That body of 
captalists has been in this court ever since. It is here now. I 
see it. 


— 
‘ 


THE DEFENDANTS’ SPECULATION. 


One difficulty stood in their way, and that difficulty was this 
court. Immediately after this advertisement became public, which 
was the first time that it had been heard in the world, —I don’t say 
the first time that it had been heard in the little circle of a half 
dozen people who assembled around Drawbaugh in Harrisburg, 
but the first time that it had been heard in the world that Daniel 
Drawbaugh was the inventor of the Bell telephone, — this Bell Tele- 


phone Company, standing, as it does, the grantor to and the trustee 
for all these numerous companies spread over the United States, set 
itself to investigate this claim and ascertain what foundations it had. 
Fortunately for that company, it had for its counsel my friend Mr. 
Storrow, upon whom I pronounce no encomium. His monument 
stands before you; and it will remain an imperishable record to his 
honor and his glory. He went to that country at once, and what did 


, 


| he find? These “capitalists,” so called, had been spreading them- 
selves all over that community, had inveigled into their net all 


these farm laborers, loafers, and people in similar condition of life, 


who surrounded Drawbaugh, and were his friends and intimates, and 
had got from them all, or at least from as many as they could, affidavits 
committing themselves to this claim which was about to be made. 
It was a terrible task to undertake to unravel the meshes of that 
complicated web. Talk about detectives, whose names have become 
famous in the annals of modern civilization by the skill with which 
they have seized upon clews and unravelled the nets of iniquity! 
Why, the records of this case are more interesting than Gaboriau 
ever wrote. Mr. Storrow, who stood there on the outside of that 
well-knitted, fraudulent combination, and looked into it, found 
himself barred upon every hand by the outposts, the sentinels, the 
guards that had been cast about it by these ingenious “ capitalists,” 
with their five millions of capital in expectancy, and he had to go to 
work in the most circumspect manner. He knew not to whom he 
might speak ; he knew that whatever he did or said would be carried 
at once into the enemy’s camp, and that he would be dogged and fol- 
lowed. It was an Herculean task that he had to undertake. He has 
done it well, and I trust he has done it successfully ; he has earned 
the undying hatred of the “ capitalists.” At once he found out cer- 
tain things, — certain facts, — facts which stand to-day as facts, and 
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which have not been attempted to be shaken or affected; facts that 
rest not in the uncertain memory of man, that depend not upon 
the influences that can be cast about witnesses, either to affect their 


integrity or their memory; but monumental facts on record, — 


printed and written and sworn to. He brought these facts together 
and put them into his bill in equity, and moved for an injunction 
against this body of “ capitalists,” who were about to take possession 
of one hundred millions of property, from the Atlantic to the Pacific, 
throughout the whole United States, and he moved for an injunction 
in this court. 

What happened, may it please your Honor? The defendants were 
challenged to come up to this bar and tell their story. This body of 
“capitalists”, about to seize this property (sixty days was all the 
time they wanted to take it in, if I read their advertisement 
aright) were called to come up to this bar and show cause why they 
should be permitted to do it. And what did they do’ They 
had a trunkful of affidavits, which they had been collecting for 
some months; they had this immaculate person, Drawbaugh, along- 
side of them here with his affidavit, — which, I will mention in pass- 
ing, we have been trying very hard to get possession of ever since 
and with eminent failure. We have called for it on the record, and it 
has been refused to us. We wanted to know what the story was 
when it was thus first concocted ; we wanted to know how far Daniel 
Drawbaugh had put himself on paper when he came to this bar in 
1880; we have called for that affidavit on the record, and his dis- 
tinguished partner said, “It is in Washington. I don’t know that it 
is any of your business to have it. You can’t have it; it is all right” 
(defts, ii, 1060-1). We have not been able to get that affidavit. 
But they stood before this court and said—what? They swore 
that they were not going to make telephones, they didn’t mean to 
make telephones: there it is, in their affidavits filed, —they didnt 
mean to make telephones. (See moving papers, affilavit of de- 
fendants’ witness, Lewis Abraham.) Why should the Court lay its 
hands upon them? They were now engaged in taking the opinion of 
counsel whether they had a case. That is what they swore to. 

Mr. Hitt. — Just read that affidavit. 

Mr. Dickerson. —I will read what I please. 


THE DEFENDANTS SPECULATION. 


Mr. Hitt. —I prefer to have it read. 

Mr. Dickerson. — Well, you will hear enough read to-day to last 
you your natural life. 

Now, may it please your Honor, I stand before you making state- 
ments which say not be true, but which I know your Honor will 
believe to be true until you look at them and find them to be false. 
They never said that they had a defence to make that day, but they 
begged the Court not to enjoin them, because they did not mean 
to make telephones, and they said they were taking the opinion of 
counsel, which they had been some time taking, as to their defence. 
Your Honor was not in this court when Judge Blatchford was sitting 
on that bench : but anybody who knows Judge Blatchford will remem- 
ber him. When he draws down those spectacles of his and looks across 
the top of them at a man, as he did that day, that man might as well 
be struck with lightning. “Well,” said he, “if you are not going to 
make telephones, it won’t do you any harm to be enjoined; and I 
think I will enjoin you.” And they went out of this presence with 
their sixty days’ scheme nipped in the bud. That was four years 
ago ; and during that time this company of “capitalists” has been en- 
gaged in finding out, what they didn’t know in 1880, whether they 
have a defence. They don’t know it now; but they didn’t know it 
then, cnd swore so, — that they were taking the opinion of counsel 
as to their defence. | 

Well, sir, let us see how this company of capitalists came into 
business. Daniel Drawbaugh was a genius, of local renown; he 
lived at Eberly’s Mills. I wish to fix your Honor’s attention now, 
for a little, upon the topography and geography of that place. 
There is a map of it here, which I will not ask you to look at now ; but 
I tell you that Dan Drawbaugh’s shop is as near to the city of Har- 
risburg as this court room is to my house in Thirty-fourth Street ; 
it is “ within sound of Bow bells”; it is within three miles of the 
city of Harrisburg. It is a suburban village, which has in it teventy 
houses and seventy-five people, —its population all told, —“ within 
sound of Bow bells,” within three miles of the city of Harrisburg, 
which was their base of supplies. In the course of his varied career, 
Drawbaugh, this eminent “old gentleman,” as my friend, Mr. 
Edmunds, called him, — and I protest against the “ venerable” in that 


expression, because I feel it to be a certain sort of personal reflec- 
2, 
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tion upon myself, for he is some years younger than I am, and he 
was forty years old when he achieved these great results, — this 
eminent “old gentleman” had been occupied there for some years 
in astonishing the natives around him by various feats of legerde- 
main and trickery, which I will come to presently. There was in 
the town of Harrisburg a “ gentleman” by the name of Chellis, who 
keeps a ninety-nine-cent store there, and whose advertisements, 
among other things, are in this record, — for which he probably has 


never paid Mr. Storrow anything, although it has given him a 


degree of publicity which he had not heretofore achieved, — where 


you can buy a set of gold jewelry for ninety-nine cents, or anything 
that man, woman, or child wants, from the cradle to the grave, for 
that exact price. This Mr. Chellis, living a neighbor, within gunshot 
of Mr. Drawbaugh, and having a friend by the name of Dr. Moffitt, 
a dentist in Harrisburg, a rather eccentric character, who, like the 
Ravels, used suddenly to disappear from the scene of action, and 
not be seen for some months again — 

Mr. Hiiti. — Oh, no! 

Mr. Dickerson. — Yes, it is on the record. You know about it. 

Mr. Hitt. — I don’t know anything about it. 

Mr. Dickerson. — Don’t pile up any more sins upon your soul. 
Before I get through [ will show you enough. Now, your Honor, 
this Mr. Chellis and this Dr. Moffitt and Mr. Drawbaugh formed a 
partnership in 1880 for the purpose of going into a Patent Office fight, 
and getting a patent for a certain molasses spigot, which was an 
improvement made by Drawbaugh upon a certain other molasses 
spigot, which was an improvement upon a long line of ancestors in 
that way for a century. Two improvements on this valuable device 
had been made by Daniel Drawbaugh, the first one having resulted 
in an enormous pecuniary loss to his innocent friends; and in 1878 
he had got another improvement, upon which he formed a partner- 
ship with this Mr. Ninety-nine-cent Chellis and this Dr. Moffitt to 
manufacture the spigots. Chronology here is very important, and I 
am going to try to keep it before your Honor’s mind in the various 
presentations that I shall make to you. 

At that time, in 1878, Bell’s patent being then two and a half 
years old, —this was in the fall of 1878, — Drawbaugh had been at 
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work, as hundreds of others had, at experiments on telephones. 
He began those experiments in the fall of 1876,—but I am not 
going to discuss that question now, I am merely stating that theory 
for the purpose of illustrating what I am now speaking of, — he be- 
gan those experiments in the fall of 1876, and in 1877 and 1878 he 
Was occupied in prosecuting those experiments with a view of making 
the telephone talk louder. The local newspapers about that time 
were reporting that Mr. Drawbaugh was engaged on inventing a 
“new kind of telephone,” which would be an “ ¢mprovement upon the 
mother invention” (complts, iv, exhibits, 383, 398). He was then 
engaged in trying to improve the “mother invention,” and these 
two gentlemen, Mr. Chellis and Dr. Moffitt, came into partner- 
ship with him to apply for a patent and manufacture his improved 
molasses spigots. The testimony of Dr. Moffitt wow is, that for 
many years — away back before 1870 —he had been very familiar 
with Drawbaugh ; had been in his shop a great deal, attracted there 
by his inventions and the glory thereof, and that in the year 1875, 
five years before this partnership was formed, he had heard Draw- 
baugh’s receiver, lettered “A,” speak so loud to him, — Drawbaugh 
being at the time in the cellar, talking to «a transmitter, — that he 
turned around, supposing Drawbaugh to be at his elbow, and was 
surprised that he was not. He haus so testified as to that year, — 
and he is one of their strong witnesses to prove Drawbaugh’s inven- 
tion. This Dr. Moffitt was one of this molasses-spigot partnership. 
At that time when the partnership was formed, Drawbaugh, according 
to their present testimony, if it be true, had in that room — where 
these partners were, where their business was carried on — 
a row of telephones cu/minating in the Blake transmitter lettered 
H. which had hy Ci finished lwo VYears and SOME months ecrlier than 
that, and which, so far as we know, were never outside of the four 
walls of that building where these partners were. Drawbaugh, how- 
ever, Us experimenting at that time upon telephones. The ninety- 
nine-cent man was prosperous. He had turned his dross into gold, 
and was going in now for some speculation in patents, and Draw- 
baugh said to these people, in substance, “Come in with me now, 
and help me upon my telephone inventions.” I am telling your 
Honor their story as they swear to it. Dr. Moffit was one of the 
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partnership. He knew, of his own knowledge, if his testimony now 
be true, that Drawbaugh had a telephone which startled him from 
his propriety jive years before that, in that same room, in that same 
building (defts, i, 517). He also knew at that time, — 1878-79, — 
as all the world knew, that the telephone was spreading itself over 
the land, bringing in its train fame and fortune to its inventor and 
‘and help me with 


e 


its owners. “Come with me,” said Drawbaugh, 
my telephone.” And what did they say? “Why, Drawbaugh, you 
can’t anticipate Bell, and what is the use of your spending your time 
upon these things? You can’t anticipate Bell.” Well, there was one 
man in that trio who knew whether he could or not, and that man 
was Moffitt. There was another man who knew whether he could 
or not, and that man was Dan Drawbaugh. The ninety-nine-cent 
store man knew nothing about it. But those two men knew; and 
what happened? Drawbaugh’s answer to them was, “I DON’T KNOW 
ABOUT THAT; | HAVE BEEN WORKING AT IT A GOOD WHILE.” Iam 
quoting Drawhaugh’s very language, that Chellis himself puts on 
this record (brief, p. 232) in quotations: “I don’t kaow about 
that; I have been working at it a good while.” Well, if he didn’t 
know whether he could anticipate Bell, there was a man alongside of 
him who now says he did; and that man was Dr. Moffitt; but, upon 
consultation, the conclusion was that they wouldn’t trouble them- 
selves with Dan’s pretensions, but would go into a Patent Office fight, 
and get a patent, if possible, for his improved molasses spigot, whose 
business it is to measure out molasses from barrels in cold weather, 
when it don’t run freely. And they formed a partnership, of which 
the fwo foundation stones still remain in the further developed part- 
nership which has resulted in bringing this great case iuto this 
court. Those two foundation stones were Chellis and Dan Draw- 
baugh ; and they went into a Patent Office fight about a molasses 
spigot. 

A man named Hauck, who had been Dan Drawbaugh’s asso- 
ciate in that very room where these supposed telephones existed, 


working with him for years at the same bench, claimed also to be 
the inventor of that molasses spigot. Jf was an important question. 
This great inventor, Drawbaugh, who at that time had become fa- 


mous as the inventor of the “ just/y celebrated electric clock,” —that 
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great inventor, with his backers, went into a litigation in the Patent 
Office about a molasses spigot. If it had not been for that liti- 
gation we never should have had the pleasure of seeing the third 
partner in the business, Hill. He was employed by Chellis and 
Dan as counsel in the molasses-spigot business, and that brought 
him into this case. They carried on that molasses-spigot case 
through the winter of 1878 and 1879, and they carried it on at great 
cost, with eminent skill and success; for they beat David Hauck in 
the Patent Office, and got that molasses-spigot patent, and they have 
it yet. It cost a great deal of money and a great deal of time; and 
I trust for their sakes that it will prove more remunerative than the 
ancestry from which it descended. They got that patent for the 
molasses spigot, and by that time another year had rolled on, and 
the fall of 1879 came. All the while the telephone was spreading 
itself over the land, and a great litigation was going on between the 
Western Union Telegraph Company and Mr. Bell. Part of the 
testimony in that litigation is in the record before your Honor now, 
and your Honor has been told by the other side about that litigation 
in the argument here. 

The Western Union Telegraph Company has a disagreeable habit 
of finding out whether a man is the true inventor of a thing that he 
claims, by just taking it and using it, and letting him prove his 
claim in court. They never know it so well as after that, because 
the chances may be that he is not the inventor. Like some men who 
never will pay their debts until a judgment is got against them and 
is satisfied on record ; otherwise they cannot be sure that their debts 
have been paid. The Western Union Telegraph Company, wishing 
to know whether Bell was the inventor, had taken possession of the 
Bell telephone and had spread it over the country. That Phelps 
“crown telephone,” that has been shown to your Honor, and that 


, 


elliptical instrument called the “snuff-box” instrument, — those 
were the Western Union Company’s instruments, — infringements 
of the Bell patent. This great litigation was going on in 1879 
between the Western Union Company and the Bell Company, which 
was struggling at that time to maintain its foothold against its for- 
midable assailant. It did look then as if there was a very good 


chance for somebody who could help the Western Union Company toa 
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defence to get into that fight and make something. The Western 
Union Company were setting up Elisha Gray as the first inventor of 


the telephone. The microphone, in the form of the carbon transmitter, 


had emerged in a manner which I shall state to you presently, and 


was now a controlling element in the case; because, when the wire 
line of a telephone is laid across the country, where it comes near 
lines of telegraphs, the inductive action of the telegraph currents 
upon the telephone wire generates sounds in the telephone. Every 
one of us has heard them snapping and snarling in the telephone re- 
ceiver, and the feeble magneto current is drowned out. It is, there- 
fore, necessary to get a strong battery current of electricity flowing 
on the line, upon which a throttle valve, —so to speak, — to turn 
it off and on, may be applied, and may be regulated by the voice, 
and so get the benefit of a strong battery current, which is not so 
easily drowned out by interfering induction. Therefore the carbon 
transmitters had become very important; and numbers of inventors 
had been at work at them in the manner that I will mention presently. 
Berliner was one, Edison was one, and a number of others claim- 
ing to be inventors and improvers of that thing. The Western 
Union Company bought up, as they had a right to do, the inchoate 
rights of as many inventors of these useful collateral things, micro- 
phones and the like, as possible, as a shield against the Bell attack ; 
for, if Bell should prevail with his broad patent which covered the 
magneto as well as the microphone, yet, if they had a patent upon 
the special microphone devices, especially for the use of the “ hard 
carbon,” which is a great thing, — if they had a patent upon ‘hat, of 
course they could prevent the Bell people from using it, and they 
would have a very good weapon in their hands to fight with. That 
fight was going on during the years 1878 and 1879. And it was 
going on in 1879 when Chellis, in Harrisburg, concluded that he 
would like to have another show at the question whether something 
could not be done with Drawbaugh’s telephone improvements he was 
then working on. Thereupon he sent to Washington for Hill, who 
had been his counsel in the molasses-spigot case. 

Hill came to Harrisburg for consultation in 1879 over the ques- 
tion whether Drawbaugh had anything that was worth patenting, and 


they had a consultation, when Mr. Hill advised Chellis — this is the 
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story as Chellis tells it—that no doubt Drawbaugh was the first in- 
ventor of everything that had ever been done, but it was not worth 
his while to go into it, because here was the Bell Company, and 
Chellis would have to spend one hundred thousand dollars to beat 
the Bell Company before he could establish Drawbaugh’s title. May 
it please you Honor, that day and hour that Exhibit H, —the Blake 
transmitter, —if it had existed in 1876, was worth a million dollars 
eash, as soon as a check could be drawn for it, —and no man knew 
it better than Lysander Hill. H, the Blake transmitter, then three 
years old, in that very room, was worth a million dollars cash as 
soon as pen could be put to paper, —if the story were true. Why? 
Here was a great fight against the Western Union Company, which 
was defending itself against the Bell Company, and the blake trans- 
mitter controlled the profitable use of the Bell patent. 

There were also at that consultation on the same table D and 
E, those magneto telephones made, as they say, in 1875, never 
taken out of that shop. And this great question was raging, and 
Hill, as a patent agent, had come right from Washington, where the 
fight was raging in the Patent Office, — it was raging also in the 
public press, — who was the inventor of the microphone or the car- 
bon transmitter? Berliner was claiming it, Edison was claiming it, 
Hughes was claiming it in England. It was a controversy on which 
depended not only fortune but fame. That fight was going on then 
and there when Mr. Hill sat down with Chellis and Drawbaugh, and 
— «according to their testimony now — Drawbaugh must have said to 
them: “ Here is the Blake transmitter, now in general use, but which 
“has come into use within a few months. Here is the Blake trans- 
“mitter. Don’t you see it, gentlemen? Why, it is not only the 
“ Blake transmitter as it is in use in Harrisburg, but the castings, the 
“ screws, the springs, the details, are exactly like those that you can 
“see right here in Harrisburg, if you look at them, — you can almost 
“take one set of patterns and make the other instrument, — and J 
“made that, with my prophetic soul, two and a half years before it 
“came out in the world. Don’t you think that is worth a thirty-five- 
“dollar patent fee?” Hill says, “ No, I think not; thirty-five dollars 
is agreat deal of money.” “ But,” says Drawbaugh, “here are 
“D and E, the magnetos: don’t you see that they are exactly 
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“like these butter-stamp things” (those black instruments that we 
have in our hands now) ? “ Don’t you see that they are exactly like these 
“in every respect ?. Here! I show you Bell's patent, taken for them 
“in 1877.” Mr. Hill saw fit to tell your Honor — and he is a good 
witness — that Drawbaugh had the 1877 patent, and probably the 
1876 patent; but he had the 1877 patent. “Don’t you see, here 
are D and E, exactly like Bell’s 1877 patent, and I made them 
in 1875, as my nephew, Harmon, knows?” “Oh! I see that,” says 
Hill, “it is very plain; but, Mr. Chellis, I advise you not to risk 
thirty-five dollars in applying for a patent for that. It is a great 
deal of money, and you had better not.” “Don’t you see this string 
of instruments,” says Drawbaugh, “that I have had for ten years, 
talking to the whole country-side here? I will call our partner Mof- 
fitt. He heard that A talk so loud that it astonished him and took 
him off his feet five years ago. Don’t you see that?” “Oh! you 
better not,” says Hill, “risk any money on that. Thirty-five dol- 
lars is a great deal of money.” And Mr. Hill went back to his Pat- 
ent Office in Washington, and this partnership of fwo remained up 
there and decided to do nothing. That was in the late summer or 
fall of 1879. (See the references in brief, pp. 228-235.) 

The Western Union Company was defeated after the world had 
been scoured for information, with all the resources of that mighty 
corporation, and all the ability that they were able tocommand. My 
lamented friend, George Gifford, was their chief counsel, and Mr. 
Causten Browne, of Boston, another. They surrendered. They had 
exhausted their defences against the Bell patent, WHILE HERE WAS 
DRAWBAUGH, HANGING AROUND THEIR TELEPHONE OFFICE IN HaArRRIs- 
BURG AND BORROWING THEIR INSTRUMENTS, WHO COULD HAVE PUT 
BELL OUT OF COURT IN A MINUTE, BUT WOULD NOT OPEN HIS MOUTH. 
But they had something left; they owned the Page patent for the 
Ruhmkorff coil, recently sustained by Judge Blatchford, and which 
is of great value in the Blake transmitter; it is not actually 
necessary, but it is practically necessary in telephones; and they 
owned it. Edison claimed to be the first inventor of the hard- 
carbon transmitter, and they owned his claim, and that was 
essential to the developed telephone. They had that to trade 
on. There was a dispute whether he or another who had sold 
to Bell was the first rawan, and it was a fair question, and 
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might be decided for Edison. These were the things the Western 
Union had to compromise with when they surrendered. 

Then an infringement was commenced by a party in New York, 
and they were looking about for defences. One of the party, however, 
lived in Washington, where Mr. Hill lived. They were looking about 
foradefence. Now this was in 1880, four years after the Bell patent, 
and half a generation after the invention by the venerable Drawbaugh, 
who evokes the admiration of my friend from Vermont. They were 
looking about for a defence ; and they got knowledge, somehow, that 
there was a man up in Harrisburg who would sell them a defence if 
they would buy it. In this situation a partnership of four was 
formed. That partnership was what 1 would call the guarfeffe in this 
case,— Hill, Jacobs, a little attorney up in [larrisburg, the ninety- 
nine -cent Chellis, and Drawbaugh. They formed a partnership of 
four. That is the quartette, may it please your Ilonor, that has been 
making music for this country for the last four years. They formed 
that partnership. Then these New York infringers were sent up to 
consider whether they would not buy Drawhaugh’s defence, — not 
as a means of making any telephones, but asa aefence. Somebody 
advised them (I don’t know who it was, —I1 was not with Mr. Hill 
every day during that time), — but somebody advised them it would 
be a geod thing to do, and they sent a layman up to Harrisburg to 
investigate Drawbaugh’s case. He saw Drawbaugh, saw his afh- 
duvits, and saw M. Jacobs. Mr. Hill was not there, but the other 
three partners were ; and it resulted in this, that the New York com- 
pany of infringers — having been advised, as they say, by counsel, 
that they were infringers — agreed to pay $20,000 in cash for Draw- 
baugh’s defence; .which $20,000 in cash was divided immediately 
afterwards into four equal parts among the four partners,— Hill, 
Jacobs, Drawbaugh and the ninety-nine-cent man. Now that was a 
maguiticent “strike.” Sv far that parnership was eminently success- 
ful. To raise $20,000 in cash out of Chatham Street, you know, is 
a thing not to be done every day. But they did it. They got their 
$20,000 in cash, and more. They got and divided among themselves 
in equal parts an amount of that five millions of capital stock, 
“cash "—" cash” capital stock that we have heard of —they got 
and divided among themselves an amount so great that when 
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we called upon them on the stand to tell us how much it was, they 
refused. We were entitled to know, may it please your Honor, 
because Dan Drawbaugh was their witness, and his interest in the 
result of the controversy we were entitled to know, and we said, 
“Mr. Drawbaugh, how much did you and your partner div:de cf 
that capital stock?” “Under the advice of my counsel, I decline to 
tell.” We cou'd have come here and got an order on him to tell, 
but it would have wasted time, and we consented to accept an ad- 
mission upon the record that the divide was “considerable.” What 
“ considerable ” means, we do not know. But, no doubt it was an 


immense portion of this five millions “ cash ” capital that was divided 


among this partnership. That was a good operation. The partners 
began on velvet; they had $20,000 in their pockets, in equal parts, 
and “considerable” of these five millions to go into market and sell 
to an unsuspecting and innocent community. They began business 
upon that basis. That is the partnership. (See complts’ brief, 
p. 234.) One of its members is here, and has tried the case for 
himself and his associates. He and the rest of them have been ever 
since 1880 engaged in the business of making up their case. That 
is this case. It stands, to begin with, in the discredit that belongs 
to all speculative cases, got up for the purpose of attacking vested 
rights and raiding upon accumulated property. It comes here con- 
taminated with that iniquity; and, if their story be true, contami- 
nated with an original fraud, — for they cheate! Dan Drawbaugh out 
of the greater part of the $20,00°, because they put nothing in and 
they took $15,000 out: he put in the entire capital — his story. 
That is this fight. These are the two sides to this controversy ; 
and between them your Honor has got to decide. And even this 
speculative case, may it please your Honor, had been passed upon 
by the partners twice before, — before they brought it here, when they 
were five years, and six years, nearer to the facts than they are now, 
and when they decided for themselves (hat it was not worth thirty-five 
dollars. For your Honor now knows, and of course you know it, 
because it has been sworn to by a witness who has not been im- 
peached, — your Honor now knows that Drawbaugh’s distress for 
all those years was to get money enough to apply fora patent. That 
was all his trouble; be had no other difficulty. An application fer 
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a patent, as your Honor knows, costs $15, —I am going to be very 
exact in money now, because this is getting to be a money question, — 
an application costs $15, for which the Patent Office will examine the 
case and pronounce its judgment whether the applicant is or is not 
entitled to a patent. It costs just $15 to do that. If the Office 
decides in his favor, and if he wants his patent out, it will cost him 
$20 more. It costs him $35 in all when he has got it. It costs $15 
to feel the pulse, to know whether the claims are going to be granted 
or not. The common charge of a patent agent is $20. Mr. Weaver, 
a highly respectable patent agent, and a great friend of Drawbaugh, 
who had been employed by Drawbaugh in other cases, or by Draw- 
baugh’s associates, charged $20; and Drawbaugh, himself a patent 
agent, regularly charged $20 as his price. It was the going price; 
no more, no less. Drawbaugh adopted that price in his patent busi- 
ness; and so with every other patent agent. Fifty-five dollars was 
what it would have cost in those years, supposing Drawbaugh to be 
a man of extreme modesty, not wishing to appear in his own case. 
Now, sir, the partners decided in 1878, and again in 1879, that 
Drawbaugh’s case was not worth $55; but when they got somebody 
they could strike for $20,000, then it was worth $20,000, and, in 
addition, it was worth a big proportion of 35,000,000 of stock, on 
which they staried business. They have done immense mischief ; but 
I don’t think they are any nearer to their Eldorado than when they 
launched their bark upon the ocean. I don’t think they are. But 
they have been sailmg in that direction ever since; and they have 
struck an Eldorado on the stock market with their chromos. 

It is a remarkable fact, may it please your Honor, —a remark- 
able coincidence, —that the headquarters of this concern — not for 
making a telephone, your Honor: they are under an injunction, 
Judge Blatchford put his foot on that business, — not for making 
telephones, or for selling them, but for the making and selling 
capital stock chromos, at a price reduced to the humblest capacity,— 
fifty dollars a share, so that every woman and child can buy one, — 
the factory for that is in what is called the “ United Bank Building,” 
the place where Ward victimized an historic man with an historic 
name, and where he drew in his victims, with his “ inventions.” 
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Mr. Hitt. — The office of the senior counsel of the Bell Tele- 


phone Company is in that building. 
Mr. Dickerson. — Undoubtedly. It needed somebody to watch 
such a crowd as that. It was obviously necessary to watch that 


gang. 
Now, may it please your IIonor, this speculation being launched, 

the injunction being granted, and the chrumo mill being started, 

they had to come into this court, because they could not run 


on without being brought here; and they filed an answer. I will 


now show your Honor what that answer is. Let us have the chart 
by which we are going to sail. The answer is the chart. This court 
is a court of equity, which is to try the issues of law and fact pre- 
sented in the pleadings, and not any other. 

The answer, may it please your Honor (defts, i, 7), begins by 
saying that Daniel Drawbaugh — 


Constructed and operated practical working electric speaking tele- 
phones at said Eberly’s Mills, and exhibited their successfal operation 
to a great number of other persons resident in his vicinity and else- 
where. That the said electric sperking telephones so constructed 
and successfully and prac tical 4 used hy him, as afore said, contained 
all the material and substantial paris,” and so on: © and also con- 
tained other important and valuabie inventions in electric and mag- 
netv telephony, and were fully capable of transmitting, and were 
actually used for transmitting articulate vocal sounds and speech 
between distant points by means of electric currents; that some of 
the original machines and instruments, invented, made, used and 
exhibited to many others long prior to the said all eved inventions of 
said Bell, or either of them, are still in existence, and capable of suc- 
cessful practical use, and are identified by a large number of persons 
who personally tested and used and knew of their practical opera- 
tion and use.” 


When? 

“In the years 1870, 1871, 1872, 1873, 1874,” specifying those 
rears. 

“And both subsequently and prior thereto.” 


That is, that those machines “are still in existence and capable of 
successful practical use”; and that they were used in 1870 to 1874, 
and subsequent and prior thereto. 
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The answer then says, 
“that for more than ten years prior to the year 1880” [ Drawhaugh ] 
“was miserably poor, in debt, with a large and helpless family de- 
pendent upon his daily labor for support, and was, from such cause 
alone, utterly unable to patent his suid invention or caveat ut or man- 
ufacture and introduce it upon the market.” 

There is a picture of poverty and misery, may it please your 
Honor, that when I first read it drew tears of sympathy from my eyes. 
A man with the great invention of centuries in his hand, fully per- 
fected and in practical u-e for years, was so miserably poor that he 
could not get fifteen dollars! That was destitution; and if a judge 
won't decide a case on that, he won’t on anything. 

In further defence they say, 

“that the -aid Daniel Drawbaugh, after making, testing, using and 
extensively exhibiting his invention to others, and allowing ‘them 
experimentally to personally test and ascertain its successful practical 
operation and utility, as aforesaid, and after the full and repeated 
demonstration of its successful working, as aforesaid, concluded 
that its range and capacity of usefulness to the public might be very 
greatly enlarged,” 

and thereupon he invented all the microphones in the world and the 
Blake transmitter. 

They then say, 

“that, notwithstanding his embarrassed and impoverished pecuniary 
condition, and his utter want of proper mec hanical tools, materials 
and appliances to conduct such work, he labored with all reasonable 
diligence to perfect and adapt his said improvements, and did, finally, 
in due exerci-e of such reasonable diligence, perfect and adapt the 
sume,” and so on. 
On the next page they tell us that in 1880 he applied for a 
patent; he had then raised the $15. How it must have cut the heart 
of the ninety-nine-cent man to give it to him! but he did. But 
that was after they had got the $5,000,000 of “ cash” capital, and 
the $20,000 in money. 

At the bottom of that page 9, they say, 

“that said Drawbaugh’s original invention was complete, successful, 
operative and practically and successfully operated, and reduced to 
practice as a ‘speaking telephone’ on many occasions, in the pres- 
ence and hearing of many other persons, and knowledge thereof 
was freely communicated to the public by said Draw Laugh; and that 
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said Drawbaugh’s improvements, additional to his said original in- 
vention, were complete, successful and practical inventions; that all of 
his said inventions were fully reduced to practice.” 


On the tenth page, they say, notwithstanding the allegations on 
the ninth page, that this invention was reduced to practice and 
freely communicated to the public,” yet that no telephone has ever 
been put in public use on information derived from him. I will 


read it: — 


“This defendant, further answering, says that, so far and to such 
an extent as electric telephones were put on sale and into public use 
in this country by others than said Drawbaugh, prior to said Draw- 
baugh’s application for a patent thereon” — that was 1880 —“ such 
specific machines and instruments so put on sale and into public use 
were not the specific machines and instruments invented by said 
Drawbongh, as aforesaid, but were machines and instruments in- 
vented by others subsequently to the original and first invention of 
the electric speaking telephone by said Drawbaugh, and su!sequent 
to the invention of his said improvements thereon, as aforesaid.” 


Notwithstanding that it was “freely communicated to the public” 
and given to the world, yet up to 1880 no telephone had ever been 
made based upon his invention ; but the hundred thousand telephones 
that were in use at that time, and in that year, were made in con- 
sequence of the inventions of other people, who had no knowledge 
or information about Daniel Drawbaugh, anl who went on with 
mzlice prepense, to go and do it right over again, when they ought 
to have known he was the man, — ought to have dug him up and 
found him out, and got their information from him. 

Now was ever such a picture as that exhibite] in a court of jus- 
tice? That is their answer. How true or how false it may be must 
determine the result of this investigation. If that answer is false 
in any particular that is material to this issue, the defendants are 
out of this court. 

It is false, may it please your Honor, in every particular, except in 
that one which says that the world got the telephone from somebody 
besides Daniel Drawbaugh. That is true; but, with that exception, 
there is no statement in that which I have read that is true, or 
bears the most distant resemblance to truth. 

But that answer, may it please your Honor, was not sworn to by 
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Daniel Drawbaugh; it was sworn to by somebody or other, I don’t 
know who, — some of this New York crowd,—and therefore Daniel 
Drawbaugh might say, “I am not responsible for the lies of my 
partners.” We proposed to shut that door up and not let him say 
that; and thereupon we put to him, in his cross-examination, this 
question (defts, iil, 926) :— | 


“X Y. 775. Will you look at a printed copy of the answer 
which 1 now hand you, and especially at the tenth, eleventh, twelfth, 
thirteenth, fourteenth, fifteenth and sixteenth sections, and, after 
reading these sections carefully, tell me whether the statements there- 
in contained, so far as they relate to yourself and your history, are in 
accordance with the information which you had given the detendants, 
or their counsel, and were justified by what you had told them ? 

“A. Yes, sir, to the best of my recollection, that is in accord- 
ance with the statements or history of the invention which I had 
mace,” 


He had made that answer for them, and they had sworn to it. 
He is the man,—the indorser I have no account with. The maker 
of that note I call to this bar. He was asked :~— 


“X Q. 776. I call your attention to a statement in the eleventh 
section, in these words: that said Drawhbaugh, for mere than ten 
years prior to the year 1880, was miserably poor, in debt, with a 
large and helpless family dependent upon his daily labor for support, 
and was, from such cause alone, utterly unable to patent his said 
invention, or caveat it, or manufacture and introduce it upon the 
market. You understand this to be a statement, do you not, that 
before 1870 the cause and the only cause why you did not patent or 
caveat your invention was your extreme poverty ? 

"' Objected to by Mr. Hill as putting an incorrect construction upon 
the said statement quoted from the answer. |” 


That is good ! 
Now let us hear Drawbaugh : — 


"A. Ican’t say it was extreme poverty, ut I felt myself unable, 
because | made applications to other parties to take an interest. At 
that early day I knew that it was necessary to experiment for the 
purpose of making the machine as perfect as possible, and I know 
that I had no ready cash or money to secure patents; for that reason 
1 asked others to take an interest in it.” 


That is what Drawbaugh says. He can’t gothe “extreme poverty” 
they swear to: that was too much for his stomach; he put it in 
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the answer, not expecting to be called up to the bar to verify it. He 
says, “I can’t say that.” I should think not, may it please your 
Honor, I should think not. His accounts are before the Court. 
He had an enormous capacity for getting all the money he wanted 
for all his vagaries and fooleries ; and he worked that capacity to the 
utmost on that neighborhood, and got large amounts of their money. 
He had an astonishing capacity. There is no other character that | 
know of that so nearly resembles this man as Harold Skimpole. He 
is a vulgar Harold Skimpole. 

Mr. Hitt. — Who is that ? 

Mr. Dickerson. — Well, you never read enough books to know 
if I should tell you. 

Well, sir, to come to the next part of the answer. He swears, 
sir, that he badn’t tools enough, nor mechanical appliances enough, to 
make a telephone, and therefore he could not get on ashe should. He 
swore to that specifically, and we brought him to book on that. 

Your Honor now Knows that Daniel Drawbaugh’s neighbors put 
about thirty thousand dollars into his inventions along in that time, 
— about twenty thousand dollars of it in tools for his shop. That 
shop was stocked with tools in 1867, and it kept on having more put 
in right along all the way up to the time of this controversy, or 


until long after the important facts of this controversy had existed. 

We will first examine Mr. Hill as a witness. Will your Honor 
do me the favor to turn to the three hundredth page of the defend- 
ants’ brief, the first paragraph at the top of the page. It is one of 
the issues here. We denied this averment of the answer. The de- 


fendauts say of our denial, in their brief, p. 300:— 


“Let us see if the complainants do not misrepresent the fact here 


also.” 


Your Honor now sees how we have been charged with grossly mis- 
representing the facts. I will read Mr. Hill’s brief on this subject : — 


“Up to July 1, 1873, Drawbaugh had the use of the old Faucet 
Company’s tools and machinery. These were special tools, adapted 
to making faucets, and not to electrical machinery at all. From 
1873 to May, 1876, these toois belonged to the Haucks, and Draw- 
baugh had no right to use them. In May, 1876, they were removed 
from the shop. From March, 1875, to some time in the fall of 1876, 
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the Axle Company’s tools were at the shop, but they, too, were 
special tools, adapted to making axles, and not to electrical devices, 
and Drawhaugh had no right to use them.” 


That is the statement we point to, your Honor, of a man who 
knows this record much better than I do, sir. for he examined the 


witnesses himself, — mark it! 

Now I call Daniel Drawbaugh (defts, ii, 997-8). Mr. Hill, on 
bis honor, assures the Court that Drawbaugh was not entitled to 
use any of the tools of those two companies. He knows, of course, 
and we know, what estimate he has formed of men who misrepre- 
sent facts, and he wouldn't, of course, do so! Drawbaugh was asked 
(defts, ii, 997):— 


*X Q. 1113. While the Haucks occupied the shop, did you 
have the use of the shop and tocls in the same manner as you had 
while the Fuucet Company was there? 

"A. Yes, sir; they qave me that privilege. I had a small room 
in the upper part of the shop, that I occupied during the time they 
were there; the machinery, generally, was on the lower floor, and 
I did not use it unless they were not there, or were not using it. 
There was a pretty large portion of the time they occupied the shop 
that they were not running; there was months, sometimes, that they 
mould’ CCrsdiit tothe shop.” 


Of course, your Honor is expected to believe Dan’s partner, and 
not Dan himself, although his story is not sworn to, but only put 
in print for the benefit of your Honor. 

Now we will turn to p. 998. Dan was asked : — 


“NX @. 1116. Did you have the privilege of using the machinery 
of the Axle Company while it occupied the shop? 

“A. Yes, sir; at times when they were not using, I used their 
machinery, often at night.” 


YES, SIR. 

I wouldn’t for the world ask your Honor to doubt Mr. Hill’s testi- 
mony, but that does look suspicious. 

Mr. Hitt. —“At times when they were not using it.” You didn’t 
read the whole. 

Mr. Dickerson. — Drawbaugh has been certified to be a man of 
veracity ; and I think that, since he swore to it, it may be taken as 
some evidence that the statement in this brief is false. 

4 
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Mr. Hmx.—He said he used it at times when they were not 
using it. 

Mr. Dickerson. — Now, sir, these are some of the issues raised in 
that answer which your Honor is called upon to try as questions of 
fact, and you are called upon to try them as questions of fact under 
the rules of law. What are those rules’ They are these: When 
a patent has been granted; when an inventor has complied with 
the requirements of law, and given to the world his invention, and 
somebody else comes in and says he is the first inventor, he must 
prove it beyond any reasonable doubt; aad to raise a doubt is to 
resolve it against the claimant. 

Those are the principles of law, well settled. He must prove it 
beyond a reasonable doubt, and to raise a doubt is to resolve it 
against the defendant. Those rules, may it please your Honor, have 
been made necessary, and have become embodied in the law of pat- 
ents; because the moment an invention is made, the momeut it is 
brought into public use and published, it excites the cupidity of 
knaves all over the world, and, as Judge Grier said in Goodyear’s 
ease, in which I had the honor to assist in the argument, “envy 


robs him of the honor and speculators and pirates rob him of the 


profits.” And so the law surrounds a patent with a protection so 
high that no attack can surmount it except that which comes with 
clean hands and a pure heart and is free from doubt. If it be con- 
taminated with fraud or with doubts, it is dead. 

We have had a commentary here upon the case of Coffin v. Ogden, 
18 Wall. 120, and, as some little things in that case may have 
escaped the attention of your Honor, I will recall your mind 
to it. 

That was a case, may it please your Honor, in which an inventor, 
before the date of the patented invention, invented a lock,—a 
trifling affair to be sure, but a thing exactly similar to the patented 
lock. Jt was admitted by the patentee that the claimant did so invent 
it at the time he said he did, which was before the time when the 
patentee invented his invention. It was admitted that he invented 
it before the invention of the patentee. 

Mr. Hitt. — What case was that? 

Mr. Dickrrson. — Coffin v. Ogden, 18 Wall. 120. 


| 
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Mr. Hitt. — Where do you find any such statement as that in 
the record ? 

Mr. Dickerson. — It would do you a great deal of good to keep 
silent, because every time you ask a question you are more exposed. 
I have no objections to your asking these questions, but I tell you, 
for your sake, that you had better not. 

Where do I read it? From 18 Wall. 121. The Court says: — 


“Kirkham ‘the patentee} made his invention in March, 1861. 
This is clearly shown by the testimony, and there is no controversy 
between the parties on the subject. 

“Tt is equally clear that Erbe made his invention not later than 
Jan. 1, 1561. This was not controverted by the counsel for the 
appellant,” —it was admitted at the time that he made that in- 
vention, it was not controverted, —“ but it was insisted that the 
facts touching that invention were not such as to make it available 
to the appellees as against the later invention of Kirkham, and the 
patent founded upon it.” 


This was simply a demurrer to evidence, — to admitted facts. 

The patentee admitted that the earlier man made his invention, 
but contended that when he made it he did not so deal with it as that 
he could deprive a subsequent patentee of the benefit of his patent. 
Why not? Why, because the first inventor did not put it into such 
public use as to give the public the benefit of it, and, therefore, 
ought not to deprive of his patent a subsequent man who did. That 
was the question of fact, and of law. 

Then the Supreme Court said: “Here it is abundantly proved 
that the lock originally made by Erbe was complete and capable 
of working.” That is the first point. The priority of Erbe’s inven- 
tion was clearly shown. The second point is, “it was known at 
the time to at least fire persons, including Jones, and probably to 
many others in the shop where Erbe worked.” The third point is, 
“and the lock was put in use, being applied to a door, as proved 
by Brossi.” And the fourth point is, “it was thus tested, and shown 
to be successful.” Therefore the patent was defeated. 

Now that is not any new law: it has been law forever. The 
only question there was, how much public use must a man make of 
a ptieor invention in order to defeat a subsequent patent? He must 
put it into successful use, says the Court. If he has done that, —if 
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he has put it into use and proved that it is successful, and has done 
that in the presence of a number of witnesses, — that is the end of the 
case. But all that was admitted in that case is denied here. 

That case, however, may it please your Honor, warns us of 
another danger. In that case the patentees attempted to suppress 


the testimony of witnesses who proved the former invention. They 
threatened to turn them out of employment if they testified ; and the 
Supreme Court commented on it with that severity which such con- 


duct deserves, and on that account gave still further confidence to 
the testimony. 

It warns us, may it please your Honor, not to be found in any such 
condition as that. It warns us to be careful that we are not sup- 
pressing the truth from the Court ; not deceiving the Court for the pur- 
pose of carrying out any nefarious plans. That is a good warning. 

The other side, may it please your Honor, have attempted to put 
us in that position, knowing how the condemnation of equity rests 
upon such conduct. 

And now, before I go further into the case, I propose to clear 
up our record; and when I have done that, may it please your 
Honor, I shall expect to stand before this Court as the advocate of a 
cause that is as pure as snow; that is not contaminated by any- 
thing but by the breath of calumny and the vituperation of slander, 
poured out in this presence. 

One other case for a moment,— the Atlantic case, — Atlantic Works 
v. Brady, 107 U. S. 203. The testimony was all one way. I mean 
by that, the testimony of witnesses. A number of witnesses proved 
—so far as witnesses can prove anything —that the invention there 
was anticipated by the machine made by a certain man. Then that 
man’s acts — his conduct — were proved before the Court, and 
were not disputed; but they were such as no man would have done 
if he were the inveutor. Tie Supreme Court said, in respect to 
the testimony, “Jt may all be true,—but we cannot give it effect 
“against WHAT HE HIMSELF DID, AND DID NOT DO, without disregard- 
“ang the ordinary laws that govern human conduct.” 

That was the rule of law laid duwn by the Supreme Court; and 
may it please your Honor, a similar rule governs us all in our daily 
life. When a fellow comes to you, and brings a certificate from 
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his clergyman to show that he is composed of the cardinal virtues 
aud of the Ten Commandments, and produces witnesses to prove that 
his reputation is good, while he puts his hands in your pocket and 
steals your pocket-book, you will look at his acts and not at his wit- 
nesses. Human conduct speaks louder than human testimony given 
by the breath of erring and mistaken man. Conduct is the logicai con- 
sequence of antecedent causes, ju-t as the movement of the heavenly 
bodies is the consequence of the law of gravity ; a:d when you know 

f the law, you know what the conduct must be, aud conversely. 

But your Honor also knows that from the days of Ananias and 
Sapphira till now, man is desperately wicked, and given to sins of all 
kinds ; and that lying is his normal condition. Education and civili- 
zation bring a man above it. The natural tendency of the human 
animal is to lie. A child — almost any child that was ever born — 
will lic. When the conscience is educated, when the sense of moral 
responsibility is elevated, when the laws of ethics and morals are 


comprehended, when example impresses itself upon the growing 
character, then vice is eradicated. Why, the world fell because its 
first ancestors lied! It was the normal sin in the animal from the 


beginning. 
Now, may it please your Hunor, I am going to clear our record, 
fur I don’t want it to stand here charged for one moment, or left for 


one moment under the charges your Honor heard yesterday, — 
charges that were sufficient, if true, to load with infamy their object. 
If it be true, what Mr. Drawbaugh’s partner told your Honor 


yesterday that we had done, it would be your duty, and I have no 


doubt your pleasure, to close the doors of this court room to us. 


We ought to go out of it, sir. branded and disgraced. If those 


charges, on the other hand, are calumuies, it needs no imagination 


to transfer te the other side the consequences. 
Now, I begin, sir. We are charged on this brief of these defend- 


ants with “deceiving,” “ imposing upon,” ~ misleading” the Court by 


fulse statements of the facts and the evidence. 

In this case, may it please your Honor, Bayler was a witness who 
had sworn that Daniel Drawbaugh was in great poverty, and that 
his poverty was of such a character that Drawbaugh always got 
from him everything that he owed Drawbaugh as fast as he could 
get it, but that Drawbaugh would always be in hts debt for that 


— ti 
eed 
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which Drawbaugh owed him. We made that statement in our 
speech, and in our brief, and exposed its falsehood. Mr. Hill told 
your Honor that our reply to it was a gross misrepresentation of the 
facts; and he read out of the argument of Mr. Storrow to show 
that he had misrepresented the facts by saying that Drawbaugh 
always got his payments in cash from Bayler, and that he never, 
himself, paid anything, but was always delinquent. And he said 
that our denial was false, and that the contrary was entirely the 
truth ; and he undertook to read the evidence for that purpose. 

Now, sir, they called Mr. Bayler, and asked him this question 
(defts, i, 160) :— 

“@. 20. Do you know what Mr. Drawbaugh’s financial circum- 
stances were during the time that you were engaged in the lumber 
business at New Cumberland ? 

"A. Only from hearsay, and my own knowledge is, hard to get 
money from; didn’t ever seem to have any, for his repairs that he 
made for us he would collect very close, and would want the money 
Jor the repairs, if he owed us or not.” 


That was their statement, — “for his repairs that he made for us, 
he would collect very close, and would want the money for the re- 
pairs, if he owed us or not.” Isn’t that cash? 

Thereupon Mr. Hill read Bayler’s twenty-fourth answer as quali- 
fying that, and to show that Bayler did not say cash : — 

“Frequently he got lumber from us; account was settled through 
repairs, excepting the last bill, about the end of my business trans- 
actions there, fur which I hold a lien against him, or somebody 
else, I don’t know which any more. When I left I placed the scttle- 


ment of everything, — the collection, — and gave the party a power 
of attorney.” 


Now, please your Honor, the fact was this: Bayler was Draw- 
baugh’s debtor, as the accounts produced in court show, every day, 
for years along, until finally Drawbangh heard there was going 
to be sume doubt about Bayler’s paying, and then he bought a 
lut of lumber from him, in order to ccver the balance that was 
due him. He didn’t want the lumber at all. He bought it to bal- 


ance his account, and had to sell it to get his money. Not kuowing 
the exact balance, he bought about fifteen or sixteen dollars more 
than the debt ; and that balance was the subject of a subsequent suit 
(Drawbaugh, defts, ii, 1018), 


BAYLER’S TESTIMONY. 


Mr. Hiri. — Where do you get that? 

Mr. Dickerson. —That is what was done, exactly what was done. 
That was the transaction, and the account shows that Bayler was in 
debt to Drawbaugh all the time, right along, and may it please your 
Honor, Bayler was called to prove that Drawbaugh applied to him 
in vain for money to patent his invention. That is what they 
called him for, —to prove that Drawbaugh applied to him for 
money to patent his invention. The very day when the supposed 
conversation occurred between them, as the books show, Bayler 
owed Drawbaugh twenty-four dollars and some odd cents, —I am 
going to be very accurate, — twenty-four dollars and some odd 
cents, that very day when, according to their testimony, Drawbaugh 
was begging him to lend him some money to get a patent for his tel- 
ephone. (See brief, p. 354.) 

The next charge against us is, suppressing evidence, and the most 
infamous accusations were made against us. If they are true, Mr. 
Storrow and | should stand in the condemnation of every gentleman, 
and of every court. 

Dan’s biographical story is the foundation of one of these charges. 
Daniel Drawbaugh was a man of extreme diffidence and modesty,— 
we know that he was, sir, because a witness has sworn so. There 
are some circumstances that might cast some doubt upon it; but it 
must be true, because it was testified to by a witness who has not 
been impeached, and, according to the rule which the other side 
laid down for the decision of this case, we must accept it to be true. 
Daniel Drawbaugh being a very modest man, there was a history of 
his county or township being published, and he wished to have his 
biography published in it. The person who was getting up the 
biography applied to Drawbaugh for a subscription, and he agreed 
to subscribe for this history on condition that his biography should 
appear in it; otherwise he didn’t want it. Your Honor knows that 
Drawbaugh is a man of exceeding bad memory, —I think there has 
never been in my experience a man of so bad a memory, —and he 
would therefore naturally wish to have a printed biography of him- 
self about him, so that he might see who he was, from time to time, 
and know what he had done. Therefore he proposed to subscribe 
on condition that his biography should be printed; and the agree- 
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ment was made between him and Scott, the publisher, that Draw- 
baugh should furnish his own biography, — should supply it himself. 

Weil, I think your Honor will take a sort of judicial notice that 
that is the general history of this sort of thing; but here it was 


specifically proved. Here it is specitically proved that the contract 


was that Drawbaugh was to furnish his own biography, and that that 


contract was made as the consideration for the subscription. 

The Court. — By whose testimony does that appear? 

Mr. Dickerson. — By tle testimony of Mr. Scott, to which I 
will refer. It is on p. 716, complts, Vol. I. Mr. Scott is asked : — 

"Q@. 15. Did you make any agreement or arrangement with him 
about publishing his biography in your proposed book, and, if so, 
state generally the nature of that arrangement, and what was done 
on that oceasion about preparing his biography ? 

“A. Yes, sir; I agreed to publish a short biography of sub- 
scribers at that time, and, in order to obtain this biography, I had 
printed slips with questions to be answered. I commenced asking 
him the questions to fill up the slip, and bad it partly filled up, when 
I found that 1 couldn’t get in all he wanted on my slips,”— your 
Honor sees that is no ordinary slip that will take in the inventor of 
the telephone. He fills a page in history that reaches through time. 
No mere slip is of any use to bim, — “and I told him he had better 
write out a little sketch of what he wanted for himself, and he 
thought se too; and we agreed to leave it that way, —for him to 
write out a short sketch of his history and mail it to me. 

“@. 16. Did you afterwards receive that sketch by mail?” 

Then, of course, his partner, not liking that especially, piled in 
his objections, as he does all along, by the ton. 

"4... 3a oF.” 

Now, sir, Drawbaugh made the contract that he was to furnish his 
own biography to this book. Well, greater men than Drawbaugh 
have done that thing. Judge Catron, judge of the Supreme Court 
of the United States, when this business of publishing biographies for 
pay first began, wrote his own biography in Livingston’s “ History 
of Great Men,” and he began it iu this frank and manly way: 
“Other people pretend that they don’t have their own biographies 
written by themselves, or for themselves. I make no such pretence. 
I write this.” That was honest, and it was so publi-hed. That 
was Judge Catron, of the Supreme Court of the United States, and 
it is to be found in Livingston’s biographies to-day. 
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Then, may it please your Honor, we heard of this autobiography 
and went to hunting it up. It turned out that two editions were 
published of that book; that is to say, probably only one edition, 
but a good many of them were published without having the biog- 
raphies in; the editor didn’t like that kind of stuff; he didn’t 
want such trash in his book; and he probably printed only as many 
as would go around for the people who paid for them, and left it out 
of the others. It was, no doubt, a little fraud on them; but that was 
the way he did it, and he published the greater pa:t of the books 
without it, but he published some of the books with it. 

But Mr. Storrow had got on the track of this biography, and he 
was hunting it up. He was informed that Drawbaugh wrote 
it, and he was hunting up the manuscript. He wanted to get 
Drawbaugh’s manuscript with his own story in. The book itself was 
in public circulation ; Drawbaugh bad it, and everybody else had it 
that paid for it. It was a public record known to everybody ; but to 
get at who wrote Dan’s biography was the thing that Mr. Storrow saw 
was very valuable in this case, because it contained an allusion to 
the telephone written by himself. 

We were hunting that up. We scoured the country ; we got wit- 
nesses from the West. The whole story comes out here. When 
Mr. Hill had piled up his contumely upon Mr. Storrow yesterday in 
this court room with opprobrious epithets, he finally ended with the 
statement that Mr. Storrow was hunting for that manuscript of 
Drawbaugh for the purpose of destroying it, and that this Court 
would never have seen it if he had got it. Well, there were two 
views of that accusation, that struck two men differently ; it struck 
me in that comical and ludicrous way that made me laugh. It struck 
my brother Storrow with indignation; he didn’t see the fun of it, 
for his honor was assailed. It takes a great deal to move him, but 
this did, and he said a very indecorous thing; he said, “ You lie, 
sir.” He ought not to have said it here, but he did. The ludicrous 
side of it was the assumption that Mr. Storrow would have de- 
stroyed the paper he was looking for, which was the manuscript of 
a published book in common circulation, for the purpose of sup- 
pressing the knowledge of the fact that Drawbaugh wrote it. That 
was ludicrous. But, blinded by rage and interest, Drawbaugh’s 
os) 
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partner attempted to stab the character of Mr. Storrow by an 
imputation, which, on its face, was so perfectly ludicrous that no 
man except the man assailed could have failed for a moment to have 
seen its absurdity. 

And that is what he did here yesterday, and he founded it upon 
this, may it please your Honor: We had two copies of this book ; 
and the first witness that we called was the man who wrote the 
account of Drawbaugh’s shop as a part of the history of Eberly’s 
Mills, Mr. Nesbit. He wrote nothing else. Other writers wrote 
the history of different townships, and of other places; and other 
writers, namely, the people themselves, wrote their biographies. 
We called Mr. Nesbit to prove that he wrote that history of Draw- 
baugh’s shop, and that he got the information from Drawhaugh 
himself in his shop, and that Drawbaugh never said “telephone” to 
him. We put him on the stand, and proved that by him, using a 
copy which did not have the biographies. We had, however, in the 
next room Mrs. McDowell, the person who condensed the biographies 
in the publication, to prove that the original was in the handwriting 
of Drawbaugh. She was in the next room, with a copy of the book 
she has to do with. She lived in Cincinnati. We had brought her 
from Cincinnati to Philadelphia to testify, and she was the next 
witness who went upon the stand after Nesbit, — Nesbit, then Mrs. 
McDowell. 

Mr. Hill, seeing what was coming, and wishing to make a diver- 
sion, such as he has attempted here for a day or two to make from ° 
the merits of the case, when Nesbit was on the stand called upon 
Mr. Storrow on the record to produce a copy of the book that had 
the liography in it, as if that was a matter which could by any 
possibility be kept private; and upon that call he assured your 
Honor yesterday that Mr. Storrow’s intention was that no copy 
of the book with Dan’s biography in it should ever be shown to 
the Court; that he was trying to “palm off” on you that copy of 
the publication which did not have the biography in it, for the 


purpose of showing that Drawbaugh was not the inventor of the 


telephone. He told you that when he knew, as we all now do, that in 
the next room was the woman who came from Cincinnati to prove 
that she condensed the biography from Drawbaugh’s own manuscript, 
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and that we were trying to prove it; and that the book was a public 
one, and a copy of it in his own hands. 

But he made that little diversion, — that piece of fireworks, — 
and then came here and said to your Honor, “If I hadn’t done that, 
this testimony would have been suppressed, and your Honor never 
would have known that Drawbaugh’s biography was mentioned in 
that book,” — in which he meutions the telephone. 

In that examination, however, Drawbaugh’s partner produced out 
of Drawbaugh’s possession what he says was the original of the 
printed biography, in the handwriting of a man named Hull, which 
Was aut once taken into the next room and shown to Mrs. McDowell, 
and she was asked whether it was the paper she copied from, and 
she said it wus not. That paper was the draft which Drawbaugh 
had got Hullto write, and from which he copied off the copy that he 
sent to the publisher, Scott, so that the original, left in Drawbaugh’s 
possession, was in Hull’s handwriting. Drawbaugh is not literary 
in and of himself; he required somebody else to write it for bim, 
and he had got Hull to do it; and then he copied it off and sent it 
to the publisher, where it was condensed by Mrs. McDowell, at that 
time engaged in doing that literary work. 

Then we called Mrs. McDowell the next day to prove, —not the 
next day, because Thanksgiving Day occurred, and she bad to wait 
over Thanksgiving Day, —and then she was called to prove what I 
have told your Honor about it. 

Mr. Hix. — Five or six days afterwards. 

Mr. Dickerson. — At the next meeting. 

I have warned you several times not to interrupt me, because you 
get hurt every time, and now I am going to hurt you again. Mrs. 
McDowell was called on Monday. The examination of Nesbit was 
on the preceding Wednesday. Thursday was Thanksgiving Day, and 
the examination was adjourned over till Monday, to enable both parties 
to go home on Thanksgiving Day; and on Monday she was called, 
and she was asked this question (complts, i, 708) :— 

“@. 13. On Wednesday last, Nov. 29, 1882,”— says Mr. Stor- 
row in the question, —“ Mr. Ott, the examiner, showed you, at my 
request, a manuscript in pencil, marked *‘ Exhibit Hull Manuscript’ ; 
was that or was it not the manuscript which your father gave you to 
write this biography of Daniel Drawbaugh from? 


allies delle cn ae rn 
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“A. It was not. [The examiner notes that he did so show said 
exhibit to the witness iinmediately after adjournment on Wednes- 
day. |" 


There was this witness from Cincinnati, on Wednesday, in the 
next room, to whom this piece of paper ras shown that day; and 
now Mr. Hill, knowing that to be so, says that “there were four days 
elapsed, and therefore there was time enough for us to have got up 
that fraud that we have since come in here with.” He told your 
Honor that we concocted the prefence that Mrs. McDovwell was to 
prove Dan’s autobiography as an excuse for our attempt to suppress 
from the Court a published book, one of which was in Dan’s posses- 
sion, and had taken four days to do it in, when he knew that Mrs. 
McDowell was in the next room with the proof the same instant that 
Nesbit was examined, and was waiting, absent from her home in 
Cincinnati, to be called, and would have been called that day if the 
court had not adjourned over Thanksgiving. 

Now, what is the next thing about this affair? Mr. Hill puts in 
his brief this statement (p. 261 of his brief) :— 


"A great many facts appear in the case which curiously emphasize 
the worthlessness of negative evidence. Take, for one example, the 
testimony of J. C. Nesbit. He was at Drawbaugh’s shop in July 
or August, 1878, with one Hull (who died in the spring of 1879), 
to procure materials for a historical sketch of Milltown, to be pub- 
lished in Wing's ‘ History of Cumberland County,’ and was called to 
prove that Drawhaugh did not mention the telephones. In connec- 
tion with his testimony, the complainints introduced the history con- 
taining a brief sketch of Milltown, and even of Drawbaugh’s shop, 
but sileut as to telephones. In cross-examination, however, the de- 
fendants produced a manuscript made by Hull,” — now we are com- 
ing to the statement, —~ made hy Hull at that very visit, which con- 
clusively showed that Drawhaugh did mention the telephones, — both 
carbon and magneto, —as his invention; and upon the defendants’ 
demand, the complainants were obliged to put in another copy of 
the same history, which was printed at the same time, with the copy 
they first introduced, and which contained in an appendix the sub- 
stance of Hull’s manuscript statement about Drawbaugh’s telephones. 
Here was shown not only a repreensible effort on the part of the 
complainants to DECEIVE THE Court, by introducing an incomplete 
book, but also an unanswerable rebuttal of the witness’s negative 
testimony by means of @ writing made during the very interview 
which formed the subject of his deposition.” 


DRAWBAUGH'S AUTOBIOGRAPHY. 


The italics and capitals are mine, the meaning is his. 

The important words here are “ made during the very interview.” 
The subject of that is Nesbit, who swears, “ When I was taking the 
notes that I published in the history, he said nothing about tele- 
phones.” But Drawbaugh’s partner now says, “ Yes, he did.” How 
does he prove it? Why, he pulls out of his pocket the biogra- 
phy which Ae says Hull wrote at “that very interview” with Nesbit, 
and therefore Nesbit must have lied, who said that telephones were 
not mentioned. 

Now, may it please your Honor, if Hull did write that biography 
at that “ very interview,” then, of course, the conclusion is good. If 
it was not written at that “very interview,” — and nobody knows bet- 
ter than Drawbaugh and Drawbaugh’s partner what the truth is 
about it, —then the conclusion is false ; and that falsehood is made 
the basis of vile accusation against us. What is the fact? 

Mr. Hitt. —I1 want to offer your Honor the original of Hull's 
manuscript, the original notes made. Here it is. [Handing the 
Court tivo leaves of paper.| Your Honor can see that they are parts 
of the same paper, written at the same time, from the marks and 
corrections on both sheets. 

Mr. Dickerson. — That is, anything that is written upon two 
halves of a sheet of paper was necessarily written at the same time. 
Any man that cannot see that must be a dunce. I write a note on 
my table and tear the sheet of paper in half, and then come back in 
a week and write another letter on the other half of the same sheet 
of paper; ergo, they were written at the same time. That is logic. 
But the paper shows that the contrary is true, and there was no 
attempt to prove this supposed coincidence by testimony. 

But, your Honor, I am not talking about that kind of logic. I 
am talking about testimony now. Mr. Scott is the witness 
(complts, i, 715):— 

“Q@. 10. Did Mr. Daniel Drawbaugh subscribe for this history ; 
and, if so, will you point out his subscription, in order that the ex- 
aminer may copy it into the record ? 


“A. He did subscribe. [ Witness points out the subscription in 
the subscription book.] ‘ We, the undersigned,’ and so on.” 
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Here is the list of all the subscribers, and we come down to Aug. 


21, 1878. It is the original paper : — 


“Daniel Drawbaugh, one copy, August 21, Eberly’s Mills.” 


On the twenty-first day of August, Daniel Drawbaugh made that 
subscription. 

The Court. — Of what year? 

Mr. Dickerson. — 1878, when the Bell telephone had filled the 
world. 

The Court. —Is there reference to that in the brief? 

Mr. Dickerson. — Oh, yes, p. 222; there is no doubt about the 
date of the subscription. Daniel Drawbaugh, on the twenty-first day 
of August, 1878, subscribed for that book. It was published in 
February, 1879, and Drawbaugh then received his copy. Now, 
says Mr. Ilill, this biography was written by Hull at the same time 
when Nesbit, the writer — not Scott, the publisher — when Nesbit, 
the writer, got his information from Drawbaugh which he put into 
his history. That is what he says. He says he proves it by the 
looks of that paper. 


Well, the looks of the paper are not quite as good evidence as 
the testimony of the witnesses as to the dates. Nesbit testifies that 

he took his order from Scott to write the history on the 7th of 
July, and he finished it three weeks before the lst of September, 
which was the time when his school began; he is a teacher; he jfin- 
wshed it about the 10th of August. He had finished his long 
history of the whole town in manuscript on the 10th of August, 
which was eleven days before Daniel Drawbaugh made the contract 
with Scott under which he was to furnish his biography; so that 
eleven days before that time Nesbit had finished his history, and it 
wus some time between the Ist of July and the 10th of August when 
he went to Drawbaugh’s shop for his facts about Eberly’s Mills. He 
doesn’t remember what day it was, but it was some time between 
the time he took the contract to write the history and the time when 
he finished it; it was within forty days, — say from the 7th of July 
to the 10th of August, some time in there,— that he saw Drawbaugh 
and got his materials. On the 21st of August, ten days after he had 
written his history, Scott, the business man, went there, and Draw- 
baugh agreed to subscribe for a copy if Scott would publish his 
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biography, and did so, and that is the first that ever was done about 
the biography. 

And now his partner comes here and tells you that in fact that 
biography was written in Mr. Nesbit’s presence a month before, 
when he went to get his information about the town and the mill, 
and that therefore Mr. Nesbit doesn’t tell the truth when he says the 
telephone was not spoken of at that time. There is no other evi- 
dence bearing on the subject. 

That is the testimony in the face ef which this infamous charge is 
made against us, in this presence, that we have corrupted the testimony 
and suppressed the truth, and that we have attempted the crime, may 
it please your Honor, of keeping away from the Court the fact that 
Daniel Drawbaugh himself wrote his own biography, —a most im- 
portant fact for us to prove, and to prove which we spent no end of 
time and money: a fact too one would think was rather difficult 
for us to conceal from Drawbaugh. 

But we had an elegant piece of commentary yesterday. Mrs. 
McDowell swears to two things. First, that her father, who was 
Mr. Scott, gave her this manuscript from Drawbaugh, and told her 
it was Drawbaugh’s manuscript. That was four years Lefore she tes- 
tified, and she remembered that conversation. Thereupon Mr. Hill 
stood up in this Court and said to your Honor that it is not possible 
for human memory to recall a conversation of four years ago and 
tell the Court what it is, that human memory does not act so. 

Well, if your Ilonor please, I agree in general terms that human 
memory is not very reliable about a conversation that occurred four 
years ago. If this case depended upon proving that conversation, 
I shouldn’t have a great deal of confidence in it. I would agree 
with anybody who should say that human memory is very fallible ; 
but what do you think, may it please your Honor, of this confession 
of Drawbaugh’s partner, when the great bulk of his testimony de- 
pends upon witnesses who say that ten years ago, twelve years ago, 
sixteen years ago, they heard Drawbaugh say so and so? 

Does memory improve, like Madeira, by the years in which it is 
kept? I think, may it please your Honor, that it is like currant 
wine, it gets sour. 

Why, may it please your Honor, in this case Henry Drawbaugh, 
the brother of Daniel Drawbaugh, and his chief witness, swore, in 
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his direct examination, “The first time I ever saw any talking 
machine was in 1872.” He positively fixed it, if his testimony fixed 
anything. No doubt he and his brother had agreed about it before 
he went on the stand. 

Well, after a while that piece of testimony began to look very 
ugly. How was it that an invention that had been completed and 
known to the whole community, and published to everybody, for five 
years, was not known to the man’s own brother? How did that hap- 
pen? They had to mend that somehow. That was a very damaging 
hole, and they had to mend it. And how did they try to mend it? 
Why, they called a couple of land surveyors, who were running a 
line in the woods,—and they make your Honor sure about that 
line, because they produce the record showing when it was. run, — 
there is no doubt about that date, and therefore of course no doubt 
about the rest of the story. See brief, 396; app. 112, 719. 

And what did they say? Why, they heard a man say that he 
heard Henry Drawhaugh say that his brother Dan had a talking 
machine as early as 1867, or some such time. They heard one man 
say that he heard another man say thuit which contradicted their own 
witness in respect to the date when he knew it. And then they 
stand up in court before your Honor and say that human memory as 
to a conversation four years old is worth nothing. But they tell 
you in the same day, and with the greatest earnestness, “ We have 
proved without a doubt that Henry Drawbaugh knew all about this 
talking machine in 1867, because we have got two land surveyors 
who heard a man say that he heard Henry Drawbaugh say so 
some years before, — sixteen years before, — sixteen years before.” 

May it please your Honor, whenever a complicated fraud is got 
up, it is impossible four buman nature to make its parts match. 
Whenever, in the providence of God, a knave is made, a fool is put 
inside of him every time. If it were not so, the world would be un- 
inhabitable. The protection which virtue has again-t knavery is 
the fool inside of the knave. 

Now, sir, we come to another suppression on our part, and this is 
as bad as any of them. It is the suppression of the Miller testi- 
mony. Miller was called by the defendants to prove — 

The Court. — Is he the man from the West? 
Mr. Dickerson. — No, sir, I will come to him; this man was 
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the station agent at Whitehill, and kept the cow g word of evidence 
man Miller was called by the defendants to prove certainly the time. 


a talking machine in Drawbaugh’s hands in 1576, Wé¢he testimony by ; 
chine was A, —that round machine. He had seen iw-o4] businese 

road station where Drawbaugh had shown it. He then said that 
Drawbaugh had talked to him about it before that time, August, 

1876. It wasn’t a very valuable piece of testimony, in view of the 

date of Bell’s patent, but it was a very good thing to date another 

thing from,—that be had talked to Drawbaugh before that time 

about it, although Drawbaugh hadn’t shown it to him before that time. 

Well, that was very good-louking testimony. The question then 
arose, when Dan talked to Miller about it, and Miller fixed it by 
the circumstance that he went to collect a bill for coal, of his father’s, 
and at that visit Dan talked to him about his telephone. Miller also 
helped ‘the poverty dodge a little by saying that he didn’t press 
his bill because he was satisfied Dan had no money. Well now, we 
have got something logical. We have got a good connection. It 
was a bill of coal: he went there to collect it. 

Thereupon Mr. Storrow went into bookkeeping, and he hunted up 
Mr. Miller and his books, and this turned out to be the fact: Mr. 
Miller, the father, who kept the coal store, — it was called the 
“ warehouse,” — where they sold coal and such things, next to the 
railroad station, came there to that store on the Ist of January, 
1876, — came there on the 1st of January, 1876, and not before. 
The people who occupied the store before him were two or three 
other tenants; all of their names and dates are given exactly, and 
they came in one after another, until Jan. 1, 1876, when Miller's 
father took it: and this young man, young Miller, having been 
station agent for the railroad company, took charge of the warehouse 
for his father, which was at the station. He began that business 
then, and afterwards he opened an account with Dan Drawbaugh 
for coal. 

The first item of coal on that account was in December, 1876. The 
first Jil] therefore he had against Daniel Drawbaugh was in Decem- 
ber, 1876. Well, it isn’t probable he went to collect any bills before 
he had them; and therefore it isn’t probable that the conversation 
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his direct examinatio, bill occurred before December, 1876. Then 
machine was in 1872, against Drawbaugh for coal, running along 
anything. No doy 1878, and we produced those books, if your 
he went on the,»’ We produced Mr. Miller and his books, and then 
Mr. Storrow said to him: Now give us the account from the begin- 
ning of 1876,—Drawbaugh’s account, — from the beginning of 
1876 until the present time. 

The beginning of 1876, may it please your Honor, was the begin- 
ning of his business. It was the beginning of his account. Jan. 1, 
1876, was the opening of the books, and Mr. Storrow took it from 
the beginning, and said, “Give us the whole account”; and he did. 

Thereupon Mr. Drawbaugh’s partner stood up here and said, 
“This is a fraud. Why didn’t Mr. Storrow ask him for his account 
before Jan. 1, 1876?” and he insinuated to the Court that there was 
an account before that time on those books that we didn’t go into. 
Well, he knew as well as we did —there it is on the record —that 
Mr. Miller went there Jan. 1, 1576, from another place, and began 
his selling of coal in that year, and sold the first ton of coal to 
Drawbaugh in December, 1876, eleven months after he first went 
there. 

And then, may it please your Honor, “it was in warm 
weather,” says young Miller, “when Dan showed me the machine 
on the railroad station.” He continued to be the railroad station 
agent for a long time, —1876 to April, 1878. “He showed me 
the machine in the summer some time.” It wasn’t the summer of 
1876, because he hadn't sold any coal in the summer of 1876; and 
he went to collect his coal bill and had his talk about the machine 
before he saw the telephone receiver A at the station. 

Now, that being the fact on the record, and the whole of it, we 
are held up here to the contumely of this court as having suppressed 
the testimony in some books that were supposed to exist, when 
the man wasn’t there, and had no such basiness, and your Honor 
is told, “ What do you think of counsel in a case that would do 
such frauds as that?” 

Mr. Hitt.—Do you mean to say that Mr. Miller was not in 
business at Shiremanstown or White Hill in or prior to1876? The 
man didn’t say he collected a bill fur coal bought at White Hill; for 
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coal bought of his father, he said. There is not a word of evidence 
about his having bought coal after 1876. That is certainly the time. 

Mr. Dickerson. —Oh! you seek to supplement the testimony by 
saying, “ True it is he was not at that place in the coal business 
in 1876, but he was at Shiremanstown, four or five miles off, and 
probably he sold coal from Shiremanstown or somewhere else.’ 
Well, if he did, this young man did not sell it; this young man 
didn’t have charge of it; this young man was at that station 
nearest to Drawbaugh’s house —the Whitehill station. And now, 
says Mr. Hill: “Oh, the father was in the business formerly half a 
dozen miles from there, and probally this amount might have been 
on some transaction between them at that time. Why didn’t you go 
to his father and get the books of that place, not get the books of the 
place where the transaction occurred ?” 

Mr. Hiti. — He said he went to collect the account for his father ! 

Mr. Dickerson. — You don’t make anything by that. You only 
get hurt every time; it only makes the subterfuge the more ridicu- 
lous. The more you utter it the more absurd it becomes. 

As my brother Storrow reminds me, they afterwards called this 
young man Miller again about this very transaction. They never 
asked whether this bill did not relate to something else besides that 
coal business, in which he was the agent of the father, and elsewhere 
than the store where he was selling coal at the time the transaction 
occurred. They didn’t ask him that question. Of course there was 
no other coal bill. Men don’t cart a ton of coal six miles when 
they can buy it next door. 

The earlier occupants were Zacharias & Grayhill, who quit in 
September, 1875, after which the owner, Jackson Free, closed up 
their business. (See defts, iii, 183-5. See our brief, p. 305.) 

I now come, if your Honor please, to those Western witnesses, 
whose testimony is important in several aspects, both upon the 
merits of the case and upon the accusations against us of having 
suppressed the testimony which the Court was entitled to know. 

There were several of them: the Ditlow brothers and a man 
named Kahney, of which name there are more thanone. We were 
ultacked ferociously, with burning epithets, for having manufactured 
testimony and procured witnesses to “ swear straight,” — not doubt- 
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ful or hesitating: and there was read to your Honor the testimony 
of a man named Ditlow, to impeach the character, professional or 
otherwise, of Mr. Storrow. He was asked this question (defts, ti, 
023):— 

“Q. 19. Did vou get any instructions from them [7. e., Mr. 
Storrow] as to how you were to give in your testimony; if so, 
what ? 

“A. Yes, sir; we were trying to fix dates. Mr. Storrow would 
ask me questions about dates I could not remember, —I could guess 
at it, so and so. He told me when I went on the stand not to guess 
at it, give a straight answer. 

“@Y. 20. What do you mean by a straight answer ? 

“A. Not to say, ‘I believe it was so, or I think it was so,’ but 
to say it either was so or was not so.” 

Upon which a diatribe was delivered here against Mr. Storrow 
and against our methods of procuring our witness to swear, when 
we told them to swear straight, and not to guess at it. 

On the next page of the record, may it please your Honor, this 
Witness was asked another question by Mr. Storrow (p. 525) :— 

"XN Q. 36. Mr. Storrow cautioned you that upon the stand you 
should not guess nor say you guessed, but should answer positively 
one way or the other, if yon knew; and if you didn’t know, say 
that you didn't know, and not quess about it: is not that the fact? 

'“_. 2a. 

That is the whole of the testimony of which Drawbaughi’s 
partner read a part. If these instructions to witnesses were put in 
a text book, they could not be put more accurately than that: 
“If you know, say you know: if you don’t know, say you don’t 
know; but don’t guess at it: that is not evidence.” And there- 
upon we were denounced as training the witness to swear falsely 
because we told him to tell a straight story ; and Mr. Hill took care 
not to read the whole of it: “If you don’t know, say you don't 
know, and don’t guess about it.” 

And then your Honor was asked, “ What do you think of the par- 
ties and counsel that make up such a record as that?” I retort the 
question. 

The Ditlow story is this. It is a very interesting one. It is as 
plain a fraud on the part of these defendants to procure false testi- 
mony as ever went on the records of a court of justice. 
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glitt 
ver) This mill of Drawbaugh’s was a loafing place, where, on Sundays 


it » and idle and rainy days, the loungers and farm hands and loafers 


afte assembled to play cards, to tell stories, and amuse themselves, as 
ent happens in country villages of that kind. Among the fellows that 


th were there were the Ditlow boys and the Kalney boys, who were not 

a very high-toned set of “ gentlemen,” — trappers, who made a liv- 
v ing by puaching around, trapping, and doing a day’s work here and 
{ there, — laborers, — that was all. But they were such companions 


as Drawbaugh had. If you want to kuow what occurs in a man’s 
house, you must call his companions that frequent bis house. We 


; cunnot call gentlemen, if his house is frequented by loafers ; we have 
. got to call his companions, not ours, and we called the Ditlows. To 
. their story hangs a tale that pulls down an immense card house in 
‘ the middle of this case, — an immense ecard house. 


It will require a little attention to detail to comprehend it entirely. 
George Drawbaugh was the uephew of Dan and one of their prin- 


cipal witnesses, — a man very much relied upon to prove their case. 


t 

{ Ile was a fellow very much like the Ditlow boys and the Kahney 

7 boys, and he swore that the first time he ever siw what they called 

t, a talking machine was in 1870, when he was engaged in building a 
wagon for the purpose of peddling water rams. 

b: Drawbaugh was a manufacturer, among other of his multifarious 

t employments, of water rams; and he and a man named Sadler 


formed a partnership for the purpose of peddling water rams around 


the country. Water rams are, of course, very much used in farming 


countries, where they have little streams of water, and it is a 


a 
« respectable mode of making a living, and no doubt a profitable 
«, business. He tells us he formed a partnership with Sadler to 


peddle rams. George Drawbaugh made a wagon, or repaired a 


y wagon, which was to be used in this peddling business; and he testi- 


s+, fies that he made that wagon in the year 1870, and he proved it by 


the most circumstantial set of associations and by book accounts. He 


swears that he bought the lumber for it from Mr. Lee: and Lee’s 


books are brought into court to prove that he bought lumber in the 


—- 2 


spring of 1870, and that he never bought any afterwards. It 


+ Was therefore certain that it wasin 1870. Daniel Drawbaugh him- 


self also hangs a, date upon the time that wagon was made. The 
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Ditlow boys, I say, were living in that neighborhood at that time, but 
are now in Indiana. We found them out, and called them to prove 
that the first time they ever heard of the talking machine in Draw- 
bangh’s shop, where they had been spending their Sundays, their 
rainy days, their idle time, the companions of George Drawbaugh 
for many years before, —the first time they ever saw or heard of that 
talking machine was in 1877,—in the spring of 1877,— when 
George Drawhaugh came into the village store and told them that Dan 
Drawbaugh had got a talking machine. 

Joseph Ditlow and Abe Ditlow left that place immediately after 
that, in the spring of 1877, and went West, to Indiana. Joseph 
had with him a_ kit of trapping tools, in which was a stove 
that Dan Drawbaugh had made for him, and this kit of tools he 
sent at that time out West, and he happened to have preserved the 
original bill of lading of the railroad for this kit of tools, which he 
produced to us when we called him as a witness; and he put his date 
on that bill of lading. It was just before he left that George Draw- 
baugh came and told him of the talking machine in the country store, 
though he had been for years before that an habitué of Dan Draw- 
baugh’s shop and had never heard of such a thing up to that time. 

His brother Abe was called in the same way. They were seen by 
us six months, I think, before they gave their testimony, and they 
had all that time to consider, and then came upon the stand and tes- 
tified in the most positive manner that they had never seen or heard 
of such a thing, although they were there, day in and day out, for 
years before, until they heard it in the spring of 1877, in that store, 
from George Drawbaugh. After they had got through with their 
testimony, and these others with them—Kahney, whom I will 
speak of separately,—after they had got through with their testimony 
for us, they turned up at Eberly’s Mills and spent a few days there 
with the Drawbaugh people, and on Sunday spent the whole day in 
Drawbaugh’s shop, where Daniel Drawbaugh and George Drawbaugh 
and the rest of the family were talking over the telephone case. 

On that occasion, Daniel remarked, with that sympathetic gener- 
osity which naturally belonged to an expectant millionnaire, that if 
he won his case, — ~ /e would remember his friends.” The prospect 


of pouring half a million or so into that little village was a very 
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glittering one, and with Drawbaugh to “remember his friends” was 


very seductive. He would remember his friends; and they talked 


it all up. The party of witnesses then went West, and presently 


afterwards the Ditlows were brought back to swear that they were 


entirely mistaken on the occasion when they first testified, and 


that, in the place of being 1877, it was much earlier. 


Now our wagon date is coming to the front. It was 1870, they say, 


when the wagon was made and when George Drawbaugh first saw 


the talking machine. Jve Ditlow went West the first time in the 
spring of 1870, and boarded with one Reed for a short time, which is 
fixed by book entries as in May, 1870, and no doubt correctly fixed. 
Joe has been in the habit of going out West from time to time, begin- 
ning in the spring of 1870, at which time he boarded with Reed for 
six weeks; and they called Reed to prove that Joe Ditlow, én she 
spring of 1870, told him that Daniel Drawhaugh had got a talking 
machine, and described it. Upon this testimony of Reed, therefore, 
Ditlow corrected his date, and carried back his knowledge from 1877 
toa much earlier time. In order to make the new story match with 
the one Ditlow had sworn to for us, in as many particulars as possi- 
ble, so as to correct as little as possible — only the date — they put it 
to him as follows, when he was recalled (defts, iii, 521) :— 

“QO. Where and from whom did you first hear that Daniel Draw- 
baugh had a talking machine or anything that was claimed to bea 
talking machine ? 

“A. The Milltown store, from George Drawhaugh.” 

So far the two stories concur. 1877 was the date sworn to for us, 
and he carried it back some years, and knew he was right, only be- 
eause Reed said he had been told of it in 1870. But in hoth cases he 
swore that his knowledge was from George Drawhaugh. 

Now George Drawbaugh knew of it for the first time when the 
wagon was built, which heswore was in 1870. It turned out, aad 
it stands admitted here, that that wagon was not built until 187]. 

But George Drawbaugh swore he knew of it for the first time 
when that wagon was building, and from him Joe Ditlow got his 
knowledge, which, therefore, could not have been till 1871, and 
therefore Ditlow did not tell it to Reed in 1870. Reed may have 
been toid of it in 1877, when Ditlow was there again. Ditlow has 
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lived close te Reed ever since 1870; but he certainly was not told 


of it before Ditlow himself knew of it. 

The whole ecard fabric tumbled. It all depended upon that wagon, 
which, in place of being made in 1870, was made in 1871; and the 
whole lie, which was hung upon that wagon, came down with a rush. 

Then Mr. Hill told your Honor yesterday that we had corrupted 
that Ditlow family, when we got them for witnesses, by obtaining 
From the railroad a copy of the Lill of lading of Joe Ditlow’s kit in 
1877. and showing it to them, and thereby making them believe that 
that was the time, in 1877, and not away back in 1874, which was 
the first time Joe Ditlow had gone West. 

But, may it please your Honor, that bill of lading, in place of 
being got by us from the railroad company, and shown to the Ditlows, 
was produced by Joe Ditlow himself, and shown to us as proof of his 
date. It was the original bill of lading in his possession, given to us 
for the purpose of proving his 1877 date, as Mr. Hill knew; and 
theu your Honor is teld that xe gof it from the railroad, and cor- 
rupted Ditlow with it, and made him believe it was 1877, whereas it 
ought to have been 1874! That isa lovely story. Nobody knew the 
truth better than the person who made that statement to your Honor. 
The original was produced out of Ditlow’s pocket ; it is on file in the 
case, and, in place of being used by us to corrupt Ditlow, it was 
Ditlow’s own basis on which he swore (complts, li, 959). 

The fact was, may it please your Honor, that twice when Joe Dit- 
low went out West he carried with him his kit of hunting imple- 
ments, —once in 1874 and once in 1877,—so that there was an 
opportunity to make a false association of ideas. The Western 
people whom they called, who knew about this -thing from Ditlow 
the year before George Drawbaugh had told Ditlow of it, according 
to their own story, say they were told about it when Joe Ditlow was 
unpacking his kit of tools. In the very act of unpacking this stove, 
he said to them, “See here, this stove was made by Drawbaugh, 
who has made a talking machine down in my country.” That kit of 
tools he carried in 1877, and produced his bill of lading to prove the 
date. All this matter of the Ditlow family is fully stated in our 
appendix, p. 585. 

Dan got those Ditlow boys down to Milltown to spend a couple 
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¥ of days with him there -- two or three days with him — just after 


they testified for us, und then sent them out West; and then he 
brought them back to swear their date back, and to produce witnesses 
that it was 1870, not 1877, when Joe Ditlow knew it. The moment 
you fix the wagon date, down goes the whole fabric of lies — the 
whole of them. 

There is another lot of the same class of witnesses here. A man 
named Kahney was a witness for us, and never knew of talking ma- 
chines before 1876, and afterwards came back to testify that he was 
entirely mistaken, and that he did know about them years before,— 
the exact year I will not mention, because it is not of the essence of 
the matter; the question is, before or after; that is all. He never 
heard of it until, as he testified to us, until after Mr. Bell’s inven- 
tion. They recalled him to prove he knew of it a long time before. 
How did that come to pass? He was taken down to Drawbaugh’s 
shop after he testified for us, along with the Ditlow boys, and while 
he was there with Drawbaugh they talked the subject up, and Kahney 
aqreed with Dan to find a man out West, Ly the name of Smith, who 
would come and testify that Hahney told him about the talking mae 
chine long hefore he had sworn for us he knew of tt. An unknown 
Smith was to do the Reed business over again. 

He was to go out West and hunt up a man who was going to prove 
that he, Kakney, had told him about a talking machine long before 
Kahney had sworn to us he first saw it and heard of it. 

That is the little contract that he and Dan Drawbaugh made with 
each other, and he started out West to carry it out, and he went to 
Chicago to hunt up a man by the name of Smith to prove that he had 
lied on the stand. Kahney goes to Chicago at the expense of this 
gang to find a man by the name of Smith to swear that Kahney told 
him some years ago of something that Kuhney had just sworn did not 
exist. It seems that Kahney did not find that his man would swear 
to any such thing; and when it is considered how simple a thing it 
was to get some villain for a price to do this, we must conclude that 
Kahney wasn’t smart: but Kahney found himself, and he wrote 
back a letter to Mr. Drawbaugh from a place called Triumph — quite 
significant (defts, iii, surbtl, 225): — 


- 
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“ TriumpsH Jan the 1 [should be Feby 1] 1883. 
“FRIEND DANIEL : — 
“{T thought | would right you a few lines to let you know that I got | 
back all right again and to let you know that Jast night there was 
some things came to iny mind the first that I ever heard of a talking | 
meshien it was in seventy five and know exactly when it was or can 
find out with very little troubel and thare was aman told me in men- | 
dota today and he said he knew of you talking of having being work- 
ing at the talking maschien in the year of seventy and LET ME KNOW 
WHE!HER I SHALL SEE SMITH OR NOT right soon for T may leave 
here soon with this I close my Respects to all address Mendota La- 
sulle County II.” 


—————< a0 - 


He had not yet seen Smith, but he might come across him in his 
travels, though he had just come from Mr. Dan Drawbaugh’s place, t 
where they bad agree that he should go and hunt up a witness to 


prove he wasa liar. <As he writes, “Last night there was some 


things came to my mind.” These people put him on the stand and 


produced that letter, and Dan's partner asked him a question in 


order to prove the virtuous nature of it. Let us give them the ben- 


efit of that question, because they need it very much (defts, iil, 
230) :— 


“@. 49. And you wrote Mr. Drawbaugh, informing bim of it in 
ORDER THAT NO INJUSTICE MIGHT BE DONE BY THE MISTAKE WHICH 
YOU SAW THAT YOU MADE AT PHILADELPHIA: is that the way of it?” 


In order that no injustice might be done by the mistake which 
was made in Philadelphia; is that the way of it? We do not de- 


sire to take away any of their virtue: it is their right; it is right 


that the witness should have the benefit of that virtue. 


"Ans. Yes, sir.” 


He did it in order that no injustice should be done; and that 


was why he wrote that letter. 


Well, it happened, may it please your Honor (they call him a 


gentleman ; as they associate with him, I presume he is), that this 


bd 


“gentleman” wrote another letter, and he wrote it to Mr. Storrow 
(defts, iii, 243) :— 
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“TriumpH March the 8 83. 
“Frrenp Storrow 
“I thought 1 would rite you A few lines to let you know that I got 
home all right and am feeling as good as ever and to let you know 
that I herd from Dan and that he wants me to come back again and 
Ihave thought over some of my deposition and I find that I have 
testified to some thirgs that 1] wasn’t right about and would right 
them if I could or would get a chance and hope that I will Ido 
now believe that thare was a telephone thare as far back as 1873 
and Know thare was and am glad it has come to my reckalection 
and am very sorry that I have give in the evidens that I have I 
have had telephone on the brain ever since I got back and I want you 
to WRIGHT TO ME AND TELL ME WHAT I HAD BETTER DO I CAN 
KEEP OUT OF THEIR WAY IF YOU SAY SO DONT FALE TO RIGHT 
AND GIVE ME ADVISE and tell Comfort that I still play seven up 
sometimes ~ [I should think he did, but, unfortunately for him, he 
did not hold high, but low this time,] “ with this I stop your Friend 
“Ortanpo Bb. Kanney. 
“Adres Triumph Lasalle County Ill.” 


That letter was addressed tu friend Storrow, from Triumph, and 
he asks triend Stor:ow to bribe him. 

He says, “1 CAN KEEP OUT OF THEIR WAY IF you say so.” Well, 
friend Storrow, of course, was not in the business of corresponding 
with that kind of person, and of course he did not make any answer 
to it. 

Then he writes another letter : — 

“Warner House, 
Henry Korrer, Proprietor. 
Menpota Iti. May the 23 1885. 
“FRIEND STORROW 

“T thought I would rite you and let you know that I am getting 
slong well and to ask an advise of you whether | HAD BETTEK OR NOT 
COM AND TESTIFY ON THE OTHER SIDE DAN HE SAYS HE WANTS ME 
TO COME rite and let me know what you think about it. 


"“Onrrtanno B. KAHNEY. 
" Addre-s Mendota Lasalle County Il.” 


Well, of course we didn’t communicate with this “gentleman,” 
aud this gentleman came upon the stand and had forgotten of course 
about these letters to Mr. Storrow. He told bow his conscience had 
moved him to write to Dan Drawbaugh, in order that injustice might 
not be done to anyLody, when the whole scheme had been concocted 
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by him and Drawbaugh before he went West; and in consequence 
of that he had come back on the stand, and then these letters were 
put to him. Of course they were his; and upon that, may it please 
your Honor, Drawbaugh’s partner puts into his brief the most infa- 
mous charge that we had suppressed that testimony, or attempted 
to; that we would not consent to have this man back on the stand; 
that we attempted to deceive and mislead this Court by keeping 
away from it such testimony that we knew was true; and that we 
prevented the witness from giving it when he wished to give it; and 
that they ultimately had to take upon themselves the burden of pro- 
ducing it. 

Mr. Hitt. — Won't you read bis one hundred and seventy-fifth 
answer on p. 244” That explains it. 

Mr. Dickerson.—His testimony is of no consequence to any human 
being on the face of this earth. The reason that he wrote these 
letters was that he wanted money; he wanted somebody to pay him 
money. He states in his testimony that Comfort requested him to 
write to him it the defendants wanted him to go on the stand, and 
that he wrote to Mr. Comfort and wrote to Mr. Storrow. Of course 
that is not true in the sense in which you propose to use it. But 
anything he can swear to of course is of no sort of consequence. 
He swore that he wrote his letters because Mr. Comfort told him if 
he found out anything else to come and tell him. But read them. 
(For the Kahney story, see our appendix, p. 603.) 

These are the two cases of fraud with which we have been charged. 
I am clearing up our record, and in doing so I am demolishing their 
testimony. 

Now there is one more, and that is the testimony of Zearing. 
Zearing is a farmer, who claimed that he went into that room, and 
saw one of those talking machines, 1, which is the cuspidor- 
shaped thing, and that it was standing in the middle of the table, and 
that Dan went out of the room, and that he stood up alongside of 
the table and heard that thing talking. Now that is what he swore 
to exactly, and we said so in our brief; upon which we are charged 
with the grossest misrepresentation, and your Honor is told that, as 
a fact, the man really he!d it close to his ear; and to prove that, 
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the following testimony is cited. I will read it to you (defts, iil, 
surrbtl, 132) :— 

“¥ Q. 83. You have told us that at the time you heard Mr. 
Drawbaugh sav ‘the steelyards are finished,’ the machine was lying 
on a table near the middle, and you were standing by the table: 
how near, as far as your recollection serves you, was your ear to 
the machine ? 

“4. I was close to the table as I could be, if my memory serves 
me right, and was close to the machine.” 

“YX Q. 66. My question refers to the time when you beard the 
words, ‘the steelyards are finished.’ Will you please answer it with 
that understanding ? 

“A. If my memory serves me right, I was standing at the time. 

“NX Q. 67. And where’? 

“A. Beside the table. 

“XN Q. 68. About how near? 

“A. I was quite close. 

“VY GY. 69. Were the words which you have given us in your 
examination in chief the first words which you heard through the 
machine, as you supposed ? 

“A. It I remember right, I think he had a date; that is, the 
month, and day, and year. 

“X Q@. 70. I understand you to say that while this was going on 
and vou heard these words the machine was lying near the middle 
of a table in the room which you have spoken of: is that correct? 

“A. It is, to the best of my recollection.” 

The Court. —I have read it. It is not necessary for you to 
read it. 

Mr. Dickerson. — Thank you. That man’s story is that he stood 
close by the table and heard this thing talk when it was lying in the 
middle of the table. (For Zearing, see app, 626 ) 

These, so far as I know, are the accusations which have been made 
against us for falsifying testimony, “ misrepresenting” it, so as to ™ de- 
ceive” the Court. If I have cleared our skirts of this accusation, — 
I bave not looked over the reporter's notes, aud | speak of the-e 
instances from memory, — if I bave cleared our skirts from these 
accusations, I shall expect to be listened to as if the accusations had 
never been made. 

Now this case is launched upon your Honor with the preliminary 
claim tbat their principal witness and inventor is a man of high char- 
ucter aud integrity, of wonderful diffidence and modesty, against 
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whom nothing has been proved by witnesses called to say that he 
would not be believed under oath, and therefore that he must be be- 
lieved. An appeal has been made to us, and we bave been challenged 
in the brief and orally, to meet that claim of high character for Draw- 
bangh. I accept the challenge. I propose to show to your Honor 
out of this record that Dan Drawhbaugh was a PROFESSIONAL IM- 
POsTOR; that he made his living for years by being a professional 
impostor, — just as much as a bunco steerer in New York makes his 
living by being a bunco steerer. He was a professional impostor, L 
use those words advisedly, 

About 1870, or earlier, — perhaps earlier, — Dan Drawbaugh began 
to make what he called an electric clock. Upon that clock he spent 
hundreds of dollars. Indeed he spent thousands of dollars in time 
and in money. He worked at it for several years. When this case 
began, it had been for two or three years ina blaze of glory. He 
had made, at his own cost, five of these clocks, beginuing with a 
simple clock movement hung up on the wall, and running into and 
ending with a magnificent, elaborately carved and gilded case, seven 
feet high or more, two feet and a half or so in width at the base, of 
black walnut, elegantly finished ; which clock was, at the last account, 
according to the testimony, in the city of New York, and in the 
possession of one Marcus Marx, —I think that is the name, —one 
of these parties who is keeping it, I suppose, as a monument in 
honor of Daniel Drawbaugh. That clock Drawbaugh got advertised 
in the newspapers all over that part of the country. There were 
most extravagant eulogies upon it. It was said by Dan's friends that 
" perpetual motion” had been obtained at last. It was on exhibition 
in the city of Harrisburg by a man who had made «a contract to buy 
it and travel with it on a starring tour throughout the State, 
aud exhibit it to audiences for ten cents apiece, or some such price. 
And Drawbaugh attended the exhibition in Harrisburg from time 
to time, and explained the clock. He had a friend, a very intelligent 
man too, a Mr. Lloyd, «a school teacher in Harrisburg,— who had 
access to the public press, — one of the two principal teachers there. 
He did not know anything about electric clocks ; but inspired by Dan 
he published one of those articles, in which he called upon the State of 
Pennsylvania to appropriate money for the purpose uf having this 
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wonderful invention put into the State House and into the chambers 
of tlie legislature, and the like; the mirucle of the thing consisting 
in the circumstance that it would run without winding, and would 
run from an earth battery. (See complts, iv, 356.) 

Of this clock it was said that Drawbaugh was the inventor, — the 
inventor of the clock that would run perpetually. Those articles were 
published far and wide, an] attracted the attention of the editor 
of the Baltimore American, tie leading newspaper in Baltimore. 
It was the famous reputation of Dan’s clock that would run without 
winding that brought to Harrisburg Mr. Matthews. Drawbaugh 
explained it to him in detail. He took notes of the explanation, 
and afterwards, when he read that some other impostor in Massa- 
chusetts had invented perpetual motion by electricity, ‘at led him 
to the publication of his article on Dan Drawbaugh’s clock, for fear 
that the glory of this great discovery might depart from Pennsyl- 
vania, or from the Middle States, and be transferred to the East. 
So he wrote his article, in which he said that this contrivance, this 
almost perpetual motion, was not the invention of the man in Mas- 
sachusetts, but was the invention of Drawbaugh; and gave Draw- 
baugh a column of the Baltemore American — one of the first news- 
papers in the South — in praise of this wonderful invention. 

When Dan Drawbaugh was doing this thing be knew that that was 
a fraud ; he knew that this clock was copied out of an encyclopedia, 
which he says he had away back in 1867, or about that time, 
and he names the encyclopedia, and gives the pages. We got that 
out of him on cross-exanination; but some people who had been 
humbugged by him bad found it out themselves. We got the book. 
It is a very familiar book —Tomlinson’s Encyclopedia. It isa book 
that was published in 1852 and 1854, in two volumes, to illustrate 
the great Crystal Palace fair. 

Mr. Hitz. — This has not been opened, and I shall ask to reply. 
It is of no consequence, however. 

Mr. Dickerson. —If it is of no consequence, then you will not 
want to reply. If it is of any consequence, I am quite willing that 
you should reply. The more you reply to it the more it will help 
us. Ifthe Court will indulge you in a reply, it will indulge me by 
letting you reply, for I would like to hear you all the time. 
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A clock, as your Honor knows, is kept running by a weight. 
Take the weight away it will stop. When the weight runs down, 
it must be wound up. It requires very little power to run a clock. If 
it were not for the resistance of the air and the friction on the centre 
of suspension, a pendulum once started would swing forever. 
The clock weight wound up furnishes the little power that is neces- 
sary to keep the pendulum going. In place of that weight, a battery 
ean be used to charge an electro-magnet, and, by attending to the 
battery once in a while, one can keep the clock going. The diffi- 
culty in using a battery, however, is that it never runs two sec- 
onds alike. <A “constant battery” — that is, a battery that will de- 
-velop a truly constant and uniform force —has been the dream of 
inventors ever since batteries were first made. If any man could 
lavent a battery that would run uniformly, he would have a great 
fortune out of it. We have no constant battery. A battery runs 
with an ever-varying force. Sometimes there is less, sumetimes 
more, according to circumstaices; therefore a battery is of no prac- 
tical use when applied to the running of a clock. A weight does 
the work exactly and causes the clock to run uniformly ; and such 
a clock will keep uniform time so far as it depends upon the driv- 
ing power. A clock run by a battery will not keep time. Drawbaugh 
induced Mr. Shapley to take an interest in this clock, and to build 
one. He was a clock maker. He testifies that the thing would vary 
fifteen minutes ina day from day to day. He did not know anything 
about electricity, and relying ou Drawbaugh’s representations, he be- 
came a victim and built a clock. It would vary fifteen minutes from 
day to day. Of course it would. It was like Capt. Cuttle’s watch, 
— one of the best things in the world to keep time with; if you set 
it ahead ten minutes in the morning and twenty minutes at night, 
there was no better watch in the kingdom. 

Now, I am going to show you from Tomlinson’s Encyclopedia that 
Dan Drawbaugh kuew all about it when he was doing this fraud 
and getting money for it. He kuew all about the clock, and had 
it all in this book. Here is an accurate description of it in Tom- 
linson’s Encyclopedia, p. 41, referred to in Drawbaugh’s deposition 
(defts, il, 968, 970, 976) : — 


“Mr. Bain, Mr. Appold and others have also produced various 
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forms of electric clocks, in which the current from the voltaic or 
earth battery is made to supply the place of the spring or weight 
commonly used as the maintaining power. . . . The earth Lattery 
as usually made consists of a large plate of zinc, and either a plate 
of copper or a quantity of coke, buried at a certain distance asunder 
in damp eaith. The moisture of the earth acts on this voltaic couple 
as the exciting fluid, and a feeble but very constant current is pro- 
duced by this arrangement. 

“In these and other ingenious applications of electro-magnetism 
is a maintaining power to clocks, the alfraction and repulsion ot 
mugnets have been brought to bear directly on the pendulum, the 
bob of which is a coil of insulated wire, through which the electric 
fluid is transmitted at intervals. . . . 

“On the applying electricity to produce the vibrations of the pen- 


dulum the amount of power must be constantly varying with the vari- - 


ations of the battery, and it is of course impossible to obtain correet 
chronometrical results under such circumstances.” 


The book describes various kinds of electric clocks run with earth 
batteries, zinc, copper and carbon plates being put into the earth 
to make the pendulum swing. Of course all that has to be done 
is to put a magnet or an armature in connection with the pendulum, 
and then connect the electro-magnet in an electrical circuit with the 
battery ; and when the pendulum swings one way it cuts the cir- 
cuit and the current ceases to act; when it swings back the circuit 
is closed again. The battery is thus made to do the work of the 
weight. The pendulum makes and breaks the circuit, and the thing 
is dune. ‘The battery in place of the weight, to run the clock The 
whole thing is described in this book ; and the reason why it will not 
keep time is stated. 

Now there is where Drawbaugh got his electric clock, and at the 
sime time that he got it, he learned that it would not keep time. 
There is where he saw and got his earth batteries, and the alternate 
attraction and repulsion by an electro-magnet. Having got these 
ideas from this book, what did he do? Here was a man struggling 
in poverty, according to the answer and the testimony. What did 
he do? He isa dabblerin just such things, —a fellow who wants 
to experiment in anything that comes around, rather than do a piece 
of work in a straightforward way. It suits his taste. He could 


afford it. He had a good deal of money. He was willing to spend 
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his time and his money in tomfooleries of that kind. What did he 
do? Why, he goes to work making Buin’s electric clocks. 

In order to make a clock, he needed to have cog wheels cut. His 
neighbor and friend, Shapley, a clock maker, had a gear-cutting en- 
gine, and he borrowed it and used it; and there were perhaps fifty 
gear-cutting engines in Harrisburg. Drawbaugh, however, was not 
satisfied with using Shapley’s gear-cutiing engine, which he had, or 
with getting his gears cut for a few cents apiece in any shop, but he 
went to work to build a gear-cutting engine for himself for the pur- 
pose of cutting gears for his electric clock. He never built but five 
clocks; but, to cut his gears, he built himself, at his own expense, 
a gear-cuttiug engine. The fact is published for him by his friend 
Lloyd that he has made a gear-cutting engine, that cost him oniy 
from sixty to seventy dollars, whereas to buy a new one would have 
cost him some hundreds of dollars. This pauper, who did not know 
where to get bread from, who could not get the money necessary to 
patent the telephone, was seeking to put this fraud of a clock out on 
the community, —this clock that will run without winding; and he 
builds a gear-cutting machine to use in making the machinery of the 
clock. (Brief, p. 326.) 

What next? He said that he wanted to see how this clock would 
keep time. Thereupon he constructed a transit instrument, to take 
the time from the sun. This is really laughable. He had some 
lenses, which had been in a photograph apparatus; and with them 
he went to work to build a transit ; to construct a perfect instrument, 
capable of sweeping a true meridian plane. It would have cost him 
a great sum to do it, and if he could have got it done it would have 
been of no use fo him. Even if he had had the great transit at 
Washington, it would have been of no more use to him than a buck- 
wheat cake, in finding out what time it was. But he went to work 
and built this transit. What todo? Why, to fiad out how his clocks 
kept time. There was a great clock in the city of Harrisburg, within 
sight of him; and he was right alongside of the railroad, where he 
could obtain government time, even to the second. But he built a 
transit; and he says that every day for a long time he took a tran- 
sit observation. He did this every day for a long time, and then 
every two or three days fur atime. This is his testimony : — 
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“Them observations were continued, to the best of my knowledge, 
six or eight months, or perhaps one year” (complts, iv, 144). 

He was asked : — 

"NV @. 114. Can you give the name of the formula that it is 
known by? 

“A. ITeannot; but I ean find out.” 

He was like the boy who was shown the first letter of the alphabet : 
“What is that, my boy?” “I don’t know.” “Thatis A.” “Qh! 
is it? I] knew the name, but | had forgotten it.” Here was this 
charlatan, who had first built a gear-cutting engine with which to 
make gears for his electric clock, then built a transit for the purpose 
of seeing what time his clock kept, and then, when asked how he 


did it, how he turned his transit observations into time, he answered 
that he did not know, but “I can tind out.” (Brief p. 325.) 

Then he went to Mr. Shapley, a watch and clock maker who 
lived in the village of Mechanicsburg, where Dan lived for a year, 
—from the first of April, 1876, to the first of April, 1877, — and 
got him to contract to buy Bain’s clock. Shapley then had two thou- 
sand dollars of money, which he wanted to invest in something. 
Drawbaugh having impressed him with the idea that he was a man of 
profound genius, he was persuaded to enter into a contract, which 
is in the case, in writing, signed in November, 1876, to go in with 
him and patent his wonderful invention, the electric clock, — whose 
great merit was that it would run without winding. Shapley paid 
him twenty dollars, and then made a clock at his own expense. 
Shapley did not know anything about electricity, but he did know 
about clocks. He went to work and made one from Drawbaugh’s 
specification, and set it up; but of course the thing would not run 
within fifteen minutes of any time. Shapley did not have a transit ; 
he only had true time in his shop derived from Washington. Having 
no transit, he was not able to make this thing run within fifteen 
minutes one way or another of the true time. That settled the 
ense with him. He did not want any more electric clock. Dan had 
stuck him for twenty dollars and the cost of a clock, and that was 
enough, Shapley was called as a witness. He gives a piece of tes- 
timony which is interesting. We also asked Dan about this affair, 
and if he and Shapley were on good terms. “ Well,” he says, “I 
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don’t think Shapley thinks as much of me as he did at one time.” 


I should think not, after that performance. That was Drawbaugh’s 
opinion. “I don’t think Shapley thinks as much of me as he did 
ut one time; by his manner when we meet, I would think he dida’t 
think very much of me” (defts, ii, 1101). After a little experience 
with Dan, nobody does. One only needs to get close to him, and 
after that he experiences the feelings of Shapley, — the stronger the 
closer you get to him. 

Then Dan weut and talked of this wonderful invention to three 
other men. This second set were not clock makers, and knew but 
little about them, and so he interested the Gris-ingers in bis electric 
clock, and Shettle, who was a relative or connection of his. He 
went to these people and sold this unpatented ‘nvention of a clock to 
them. This was in 1878. They paid him fire hundred dollars in 
cash for the inchoate right of patenting a clock which would run 
without winding, by an earth battery; Dan Drawbaugh al! the time 
having that book alongside of him, and knowing it was a simple 
fraud.* He worked up this electric clock and sold it to his neigh- 
bors, — he knowing all about it, they knowing nothing,—and he 
swindled them out of that five hunderd dollars. But what did he do 
with the money? Did he use it to apply fora patent on his telephone? 
We have been told of his distress of mind, of his perpetual agony, 
of lis days and nights occupied in wandering about with down-bowed 
head, lamenting the hard fate which prevented his gettinz thirty 
dellars with which to patent his wonderful invention. Yet during 
all this time he was building these clocks at an expense of hundreds 
of dollars, and spending his time in squinting through that tube which 


* It was the prospect of controlling by patent a clock which would go without 
winding that attracted them. Shettle testified that there had never been any talk 
about patenting a telephone but (defts, i, 222):— 

“Q@. 56. Am I to understand that it was your judgment and belief that there 
was Mure money in a clock that would rua without winding up, than in a machine 
by which a man could talk from one place to another? 

“A. Yes, sir; I thought there was more money in the clock.” 

‘‘Ans. 58. Persons all over the neighborhood were talking about the clock, 
thinking that it was a great invention, and that it would be worth a large amount 
of money.” 

““X¥ Ans. 98. No, sir; the principle was to be controlled by a battery from the 
earth by itself.” 

‘\X¥ Ans. 99. All those that were to be magnetic clocks were to run without 
springs or weights.” 


DRAWBAUGH AN IMPOSTOR, — HIS CLOCK. 6 I 


he called a transit. He might just as well have squinted through that 
tin cup, for all the use it was tohim. But he got this five hundred 
dollars. What did he do with it? He paid of a mortgage. That 
was the second time that he did that with money. He paid off a 
mortgage of $237 on a house which he had bought in 1876 and 
owned in Mechanicsburg. He puid off that mortgage of $237 
with the money that he had made by swindling those people in selling 
them as his ‘nvention a clock that would run by an earth battery, 
and would not need winding. 

Is not that man an impostor? If he had never seen this en- 
eyclopedia,—if he did not know anything about it,—if be had gone 
into that piece of tomfoolery in his ignorance, I would have nothing 
to say about it. He is an ignorant man,— very ignorant. He is a 
good mechanic, —a good workman with his hands, but profoundly 
ignorant of principles. But he knew about this; he admitted 
on the witness stand that he knew about it. He give us a reference 
to the book. He told us from where he got it, and when he got it; 
and that is what he did with that knowledge. (Defts, ii, 968, 970, 
976.) 

Well, he went on a little further. He carried that farce on a little 
further, and finally got a patent on his electric clock; and what do 
you think that patent was? He patented, as a “new article of manu- 
facture,” a galvanic battery for electrical clocks, with the two elements 
strapped together instead of being laid side by side without fasten- 
ing, which was old, so that both can be put into the ground at once. 
"a new article of manufacture,” — the two plates 


He claimed that as 
of a battery strapped together. He got a pxtent forthat. That 
is what his invention was (defts, ii, 969-972). 

The Court. — When was the patent applied for? 

Mr. Dickerson. — In the spring of 1878. This is how it is de- 
scribed in the O. G. claim :— 

Daniel Drawbaugh, 211,322, dated Jan. 14, 1879, for earth bat- 
teries for electric clocks. 

I. “Asa new article of manufacture, an earth battery or couple, 
composed of a copper and a zine plate, both protected fixedly by 
enveloping bodies of coke and felt, respectively, or of equivalent 
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substances applied by adhesives to suid plates, ready made for use, 
in the manner and for the purpose substantially as set forth.” 

Mr. Hitt. — The ground-battery patent was applied for by the 
Clock Company. It is net a patent on the clock at all. 

Mr. Dickerson. — This company paid him $500, and then applied 
for a patent. That patent was not for the clock which he had sold 
the company, it was not for that that he applied for a patent in 
1878; but his application was for a patent for a new article of manu- 
facture, namely, two plates of a battery strapped together, — in place 
of being put into the ground, first one and then the other. 

Mr. Hirt. — That was an application for a ground-battery. He 
also applied for a vatent for improvements in electrical clocks, and 
that application 7s sfi/7 pending. His assiqnees have not taken out 
that pate nf, 

Mr. Dickerson. — I should think not. Your Honor knows very 
well that any one can get forty patents on an electrical clock or any- 
thing else. He might put the battery crosswise or put the mag- 
net upside-down, — this way or that way, or any other way, — and 
get a patent on it: but it was not the thing that he was tell- 
ing the public about. He was telling the public that he had 
invented a clock which would run without winding, by an earth 
battery. That was it. That was what made them stare. Your 
Honor will remember that description of a friend of his in the 
Mechaniesburg Journa? who published how his words rolled out, 
and how he talked of science in « way that would astonish a man. 


That reminded me of Goldsmith's description : — 


‘* While words of learned length and thund’ring sound 
Amazed the gazing rustics ranged around ; 
And still they gazed, and still the wonder grew 
That one small head could carry all he knew.” 


Drawbaugh was there carrying on this game of making the rusties 
around him gape and stare at him because he had invented a_per- 
petual-motion clock, and was squinting through a brass tube in 
front of his place, and talking gibberish. 

But one thing more. He made, in consequence of this electric 
clock,——-or whatever electrical apparatus he had,—he made a machine 
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to wind the thread around the wires for insulation. He made a 
machine to do that. This wonderful inventor, whose whole heart 
and soul were in this telephone, was making a machine to wind 
thread on the wires. Now this insulated wire consists of simply 
thread and copper. He had got to buy the copper and the thread. 
He could buy insulated wire, for it is an article of manufacture, and 
is kept in all places where electrical supplies are kept; he could buy 
the in-ulated wire, I have no doubt, for as little as he would have to 
pay for the thread and the copper; because it is made by wholesale, 
by the ton, and it costs very little to wind the thread on the wire. 
And yet he must needs make a winding engine to wind the thread 
on the outside of his copper wire, at a cost far greater than all the 
wire he ever needed, and then have these country bumpkins stare at 
that, and tell about it in the record. This inventor, whose whole 
heart and soul were bent upon patenting the greatest invention of 
modern times, set himself to work to make a little winding engine in 
order to wind the thread upon the wire, when he could have gone 
into any supply store in Harrisburg, and for as little money as it 
cost him to buy the copper and thread separately, could buy the 
complete thing. But that would not have been occupying his time 
in making these jimcracks and amusing himself with imitating well- 
known machines. 

That is what he did with the electrical clock. The end of it, as I 
am told, —and I hope I shall not effend anybody by saying it, — that 
that electrical clock belonging to Mr. Mareus Marx is now at the 
Electrical Exposition at Philadelphia. That clock, with its broad 
base, its carved front and entablature, and magnificent woodwork, 
is there on exhibition as “ Drawhauglh’s Electrical Clock.” 

We will go a little further vet. What else was he doing? I will take 
you inside of that shop now. L agree with Mr. Edmunds, who said 
yesterday that the right way to look at this thing is as it then was, 
Let us look at it from that end of the line, and as it was at that time. 
in the environment in which it stood. That is honest and fair. 
Take an inside view of that shop. What was there? This Dan 
Drawhaugh, having this wonderful invention of the telephone on the 
brain, as they say, was making another instrument, which is called an 
electric key. That is the thing we had on the table, which you 
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could put your finger on and snap, and make it ring a bell. He was 
making that electric key. That thing is very old. It is proved to 
be so. It is a perfectly familiar fact in electricity (complts, i, 
1381-2; brief, p. 322). It is here called the electric key. Move 
a permanent magnet in front of an electro-magnet, and that motion 
generates a current of electricity. It isa very old invention ; and 
Drawbaugh was making it in his place. If one went in there he 
would see that. It was connected with wires and with bells. 
Dan was going to make that thing ring the bells in a hotel. But 
this was done, as you perceive, merely to save the necessity of 
having a battery in the cellar,—just as the electric clock would save 
the necessity of a man winding it up once in a while; but he would 
have to go and look after the battery occasionally. Thatis all. He 
had this all rigged up there, with the bells on it. He has described 
it in his deposition, and described it very well; and he has told us 
that he was going to make this electric key ring bells in different parts 
of the hotel — whichever bell he pleased. He was asked to describe 
that contrivance. That was a pretty dry problem for him. He 
scratched his head over it, and then said, “I can’t hardly give you 
the right language ; I know that I had worked them in that way; I 
had a mechanism, and I know I rung them, and it is so long ago I 
almost forget it.” (Defts, il, 982, x-ans. 1039.) 

He said he had it in his head, but he could not describe it (defts, ii, 
982, x-ans. 1039; 985, x-ans. 1050). No doubt he had it in his 
head, because it is a thing that anybody, if he was going to put 
several bells on one line, would like to bave it in his head. Any 
one would like to know how to work that out. We asked him the 
question how it could be done, but he could not tell us. He claimed 
that he had done that thing there. That thing, however, looks very 
much like C. It is a big horseshoe magnet hung upon a trunnion, 
and the operator takes hold of one end of it and wabbles it. That 
thing looks just like C when it has its magnet on it. A countryman 
coming in there aad secing that, and then going away, and five 
or ten years afterwards coming as a witness, and being asked to tell 
what he saw, he would not know whether it was C or the electric 
key. That is what he had there. : 


What else did he have in that shop? He had in that shop a letter 
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or alphabet telegraph, in which is touched a key like the key on a 
piano or on a writing machine, and each key which is touched repre- 
sents a letter, and the impulse goes on the line and a letter is shown 
at the other end in a machine there. Each one of these keys 
had a little electro-magnet of its own. If he wanted to send A, he 
pressed down A, and that wabbled a magnet, and that sent a current 
on the wire to its end. Well, that is also a very old device, — very 
old. It came in thirty years ago sure. It is all proved in this case 
(complts, ii, 1382). All of these things that I am now telling you 
about are proved in this case. They were all old devices. They 
are shown and described in any handbook of telegraphy. We cannot 
say that he saw them in any particular handbook of telegraphy, but 
he might see them there. A man who did not know that those 
things were old, did not know anything about electricity. He not 
only did not have any knowle lge of the current literature on the 
subject, but he was ignorant of principles, and therefore he had no 
capacity to make any such invention as this. But he says he invente 
it (defts, ii, 990). 

He had this A BC telegraph in that place, and he told people 
that it would supersede the telegraph. He told them that the electric 
key would supersede the telegraph. He acted on that idea, and 
actually made experiments to see whether it would not, —all 
of which I will come to in due time. That is what he had 
in his shop. He had in his shop some other jiggermarigs, which I do 
not recall at this moment; but these were electrical things that were 
there, which he was exhibiting to people. They would come in, 
and he would say, “Here, do you see that?” Then he would 
wabble his magnet and the bells would ring. “Doyousee this?” He 
would put his finger on a letter of the alphabet, and the letter A 
would tumble out yonder. He would spell out words with it. In 
place of telegraphing in such a way that one would have to learn the 
siguals, as the Morse instrument requires, he claimed that he had a 
thing that he could spell the words out with, — a kind of talking ma- 
chine. Press the keys at one end of it and the letters come out at 
the other and spell out the words. He was doing all these things 
there. He was spending hundreds of dollars in money and time, — 
as much money as would patent hundreds of telephones. He was 
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working at these things for years. He had expensive apparatus, — 
very expensive, — a spelling-out telegraph is an expen-ive apparatus. 
He had to have the twenty-six letters worked by separate electro- 
magnets or by sepirate armatures, and have all those circuits com- 
pleted; and it is a very expensive apparatus. He worked at this 
thing day after day, spending his time and his money upon it. He 
showed it to visitors, and now they come and say it was a “talking 
machine.” We examined him about it, and bis vanity was so 
tickled at the opportunity of having his immense learning exhibited 
that he became very effusive, and told all about the things on his 
eross-examinution, not seeing where be was landing his case. 
My friend Mr. Smith led him along as softly as possible, and he told 
us all about these things,—desecribed them all in very good lan- 
guage. He described how these electric toys were made, and how 
they operated, and how he made them all. There they are. On 
page 340 of our brief is a list of things which he had in bis shop and 
pretends to have invented. Apart from the telephone in dispute, 
ull were well known years before he touched them. 

Now, may it please your Honor, all that was done by a man who 
all this time, as they now say, was trying to get $15 or $30 for the 
purpose of patenting a telephone which he claimed to have invented. 
In all the time that he was imposing on that community by these 
devices and contrivances, — by this brass tube, or whatever it was 
that he had to look at the sun through, —and by all these sorts of 
things, and while he was getting himself notorious in newspapers, 
and looked upon as a man of immense capacity in that community, 
he also claims to have invented a lot of other things, one of which 
Wasa modification of an old molasses spigot, in which he got his 
neighbors interested, and lost an immense amount of money for 
them. Now it is because of all these things that I say he was a “pro- 
fessional impostor”; that he was carrying it ou as a business regu- 
lariy, and that he made a great deal of money out of it. He 
got more money by putting out insignificant things upon his neigh- 
bors, and getting their money for then, than he could have 
earned as a mechanic if he had worked every day from merning to 
night at full wages. He got more than $10,000 in cash for such 
things as he had contrived. I will give you an illustration: — 

One of his companies failed in trying to manufacture some of his 
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things. They were good for nothing, and he could not make them 
good for anything. Still, the company had not lost faith in him, 
and they were looking about for something else from him that they 
might take up and mike something out of, as they probably hoped. 
Mr. Dorsheimer happened to come down from Buffalo, and the 
people who were Dan’s partners, — respectable people there, for 
Mr. Dorsheimer associated with them, — were told by Mr. Dor- 
sheimer that in Buffalo there was a concern making money out 
of manufacturing wood screws. Your Honor may know that 
this woud-screw business has been a very profitable and extensive 
business, and thit it is founded upon some very valuable patents. 
The Providence concern, which has been going for thirty years, 
has made a great deal of money out of wood screws. There have 
been a great many patents taken out upon machinery for making 
wood screws, and different companies around the country have been 
manufacturing them. Mr. Dor-heimer came down there and said, 
“Up in Buffalo there is money being made on wood screws.” Dan 
Drawbaugh spoke up at once and said, “1 can invent a machine 
for making wood screws.” He could do anything, —it did not 
make any difference what: “I can zavent a michine for making 
wood screws.” 

He had his company about him there, and so there was a meet- 
ing of the whole of them called, — a meeting of the people who 
had put thirty thousand dollars into tre business for the purpose of 
carrying his inventions along. He said to them, “I can inrenta 
machine for mtking wood screws.” Thereupon, on motion of Kupp, 
seconded by Daniel Drawbaugh (for this is upon the minutes), 
it was resolved that Daniel Drawbaugh be requested to invent a ma- 
chine for miking screws for the use of this company. “ For the use 
of this company.” I notice in Mr. Hills brief that he quetes the 
words “for the use of this company,” and pu’s them in italies, 
and a-ks the question, ~ What has that to do with the telephone?” 
One of the questions asked Rupp was, ~ What did you mean by that 7” 
“Why, to go into the manufacture of wood screws.” That is the 
character of the man. He would invent a machine for wood screws, 
or a molasses spigot, or anything wanted, if you only told him what 

it was (brief, pp. 249-254). 
This man had a most wonderful persuasive power with these peo- 
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ple. He made them believe in him. If he told them that he would 


do anything, they would believe it; because he was a man of such 
excessive n.odesty that what he did not claim, proved what he could 
do (brief, pp. 249-205, 578). 

But we go a little turther. When he appears on this stage, and 
in this case, and attempts to carry out his impositions in this court, 
his talents develop wonderfully. He becomes a magnificent per- 
former on that kind of instrument, when this court is the objective 
point. And that brings me to a very important story in this case, 
touching a great many Witnesses, and a big part of this history. I 
will tell that story circum stantially, in orcer that I may tell it with 
accuracy. 

A man named Thomas Draper had formerly lived up in that 
neighborhood and owned real estate there. He had been, I believe, 
a land surveyor. He bad moved from there to Dover, Delaware, 
where he was engaged in manufacturing fertilizers, or son.ething of 
that sort. He still kept his real estate (which was in farms) up in 
that neis hl oyhood, and had an interest all the time near Harrisburg. 
He was up there in the winter of 1881, when this testimony was be- 
ing tuken, and was talking to people about this controversy which 
was raging. It raged in hotels, in blacksmith shops, in grocer- 
ies, in public places, and in private houses, —the whole country was 
raging over this wonderful lawsuit, which was to let a flood of gold 
down into that little hamlet, and make the town thereafter richer 
than the “dreams of avarice.” Every village gossip was engaged with 
it. It was talked all over. Mr. Draper went up there, and he got 
to talking about it. He said, “ Why, I know something about this 
business.” Perhaps he stated what he knew. But it came to our 
ears that he knew something about it. Thereupon Mr. Storrow 
sent down one of his agents to see Mr. Thomas Draper at his home, 
in Dover, Delaware. That was in January, 1882. Mr. Draper 
told that man that he had seen a talking machine of Drawbaugh’s 
in 1373. That was a very interesting fact. It was the first piece of 
testimony that we came across that apparent/y had any bottom in 
it. Here was a man who was, to a certain extent, engaged in busi- 
ness there, —a fairly intelligent man, — and we accidentally heard 
that he had been up there, and had gone home, and that he had these 
impressions; and so we followed that right up. We wanted to 
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know just what he knew about it. He said, “Yes, I remember 
about it; it wasin 1873.” That was very startling. But he said to 
our agent that Kissinger knew exactly, and we had better go and 
see him, — that Nissinger knew exactly. 

Now Kissinger was the tenant on Draper's farm at a place called 
Marysville, and had become a tenant on that farm in 1874. Draper 
Was mistaken about the time that this man had become his tenant. 
He had become his tenant in 1874, not in 1873. He told us to go 
and see him; that he knew all about it. This man Kissinger had 
moved away fiom that country, and was living in Maryland. Our 
agent weut out from tne presence of Draper directly to Kissinger, 
according to Draper’s suggestion. Kissinger said, “ Yes; I know 
all about that. The time that this ram was put in on my farm 
was 1878. I know all about it. I thin’ it wasin 1878.” He had 
no reasonable doubt about it. That was a great relief to us, as your 
Honor may suppose; for if we had turned up a man like Draper, 
who knew of this thing in 1873, it was rather startling tous. For 
your Honor must perceive now, that, during all this time, this 
$5,000,000 company was selling its chromos around Wall Street, 
and it was not a very difficult thing to own it, if they had anything 
to sell. Our people, of course, would not have had much difficulty 
in owning the menagerie, if there was anything in it worth owning. 
It was very important to us to know whether there was anything 
worth owning, and if so what the thing was. It was important for 
us to know if there was really any bottom to the defendants’ case. 
If any witness turned up who really knew anything of any value, 
we wanted to know all about it. It was vital to us to know. So 
we went to Kissinger, and he said, “Why, it was in 1°78.” That 
Was a great relief. There was no such man as Draper any longer. 
He was not in the problem at all. 

But, after our visit, Draper wrote a letter up to Drawhaugh, which 
letter has been tread to you, in which he says that he does not want 
to see Dan lose his rights; but he does not want to become a witness 
unless necessary : and he tells Drawbaugh about the interview of our 
agent with him. That letter was dated somewhere the last of Jan 
uary, 15882, after our agent’s visit. The examination was going 
on then, and Dan Drawbaugh was on the stand. 

Just there comes in one of those lovely little incidents which 
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show that the good God does not leave truth always at the merey 
of knaves. A question had been raisel about Draw! ugh’s selling 
rams. We had been probing into Drawbaugh’s business all around. 
This “ miserable poverty” pretence was vital to their case; we were 
trying to get at the bottom of that, and we were probing into all 
his business matters. Among other things, in the course of his 
business, he was a manufacturer of hydraulic rams. We were get- 
ting at the ram business. We asked him whether he had not got 
accounts and bills about his rams that he so'd, and the pipes, ete. 
He said that he had. We told him to fetch them along; that we 
wanted tu see all. We were of course feeling in the dark. Draw- 
baugh came up and put into the case a bill for pipes bought to be 
used on aram in Marysville. That is the Hissinger ram. That 
bill was from the Philadelphia manufacturers of pipes, and was 
dated July, 1878. Draiwhaugh put it into the case as exhibiting his 
ram business (defts, ii, 1055, x 1427; p. 1068, x 12, 88). The value 
of that bill, of course, was not at all perceived by bim or by us at 
the moment. It went in and became an exhibit. Drawbaugh had 
bought for Kissinger’s ram a lot of iron pipes from the manu- 
facturers in Philadelphia in July, 1878. 

Mr. Draper wrote to Drawbaugh, and Drawbaugh received his 
letter, and then this is what happened: A recess was taken in the 
examination from the last day of January until the 13th of Febraury, 
—a couple of weeks. Dan Drawbaugh and his partner, Jacobs, 
immediately started down to see Mr. Draper, who was a very im- 
portant witness for them. Mr. Draper told them, probably, the 
sane story thathe had told us, and told then that Kissinger, his 
tenant, knew all about it. Thereupon they followed on our 
tracks, and went right down to see Kissinger in Maryland. Kis- 
singer was an old friend of Drawbaugh’s. All his sympathies 
were with bim. He had lived as his neighbor, in Milltown Village, 
before he moved on to the Marysville farm, and was most kindly 
disposed towards him. So Drawbaugh and his partner, Jacobs, 
went down to see Kissinger, under the indication of Draper that 
Kissinger was the person who could tell them exactly what the fact 
was. What happened there? Kissinger told them that he believed 
that it was in 1873. Did he have any books or papers, they asked 
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him. He said he didn’t know, but would hunt. He told the part- 
ners so, — Drawbaugh and Jacobs, — two of the partners in this quar- 
tette. Kissinger says he told them so, and that he would look up 
his books and papers and let them know in the morning (complts, i, 
559-60). It seems that the train that they were to go by passed 
Kissinger’s place, and that these people had to get into the train some 
little distance off, and that they expected to go past Kissinger’s place 
perhaps without stopping, or at any rate without a chance to talk 
with Kissinger. Thereupon Kissinger wrote upon a piece of paper 
the result of his examination, and took it to the train in the morn- 
ing; not expecting to have a chance to talk to them, but would give 
them the information in writing. The train, however, stopped long 
enough for Drawbaugh to get out, and there Kissinger gave him the 
memorandum and told him about it. He told him to go to the railroad 
office at Marysville, and there he would find the time when the pipes 
for that ram came. They came from Puiladelphia, and there was a 
bill of lading at the station. By that he could find it all out, and it 
was 1878. This visit was Feb. 7, 1882 (complts, i, 586). 

I will supplement that by this statement: Dan Drawhaugh made 
that ram, sold thatram, and put it up. He MADE IT, AND SOLD 
IT, AND PuT IT UP. He knew just when it was made, sould and 
put up. He knew that himself. He had done it. But they went to 
Kissinger, and Kissinger said it was in 1878. You observe that 
Draper had said in his letter to us that it was in 1873. He after- 
wards said that he thought it was 1874. We will get his history 
afterwards. It was pretty good luck to get a man like Draper to 
go back to 1873 with the telephone. 

How that ram came to be associated with the telephone was this: 
when Draper agreed to buy the ram for his tenant, Kissinger and 
Draper weit over to Dan Drawbauglh’s shop to order the ram; 
and Draper was there that once, and never again. Therefore, 
whatever he did see he saw then, and not at another time. If it 
was in 1873, it was a very important fact for the partners. If it 
was in 1877, it was equal!y important to us, because Draper describes 
just what he saw. That it was in 1877 when Draper went there 
is what we show exactly; and Draper proves our case exactly. It 
was therefore vital to the case of the partners to support Draper, 
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who said the visit was in 1874. Draper said that the ram was 
put in the year atter it was ordered, not later ; and so the dite wien 
it Was put in became important, and they undertook to swear the 
ram. in in 1876. That was their issue.—in 1875, or 1876. or some 
time before the Beil patent, it did not make any difference just 
when. They were not particular about the time, so long as it was 
before our dates. Dan Drawbaugh knew the time himself. He 
hal made the ram. He had put it in. He hid made out his bill 
for it. That hill is in his hands to-day, andl we hi me not heen ahle 
to get it out of his haawls (Jetts, iii, 939, ans. 27). Wraat did 
they do’ The partners knew the truth so well that they did not 
even go to the railroad office where Kissinger hal sent them, but 
tuey went on to examine Drawbaugh, and DID NOT ASK HIM FOR THE 
DaTE. When they resumed the examination of Dan, beginning on 
the 13th of February, they did so with the knowledge that that ram 
question was the point that was coming on next in Draper’s testi- 
mony, and with the knowledge that Dan knew the truth, for he did 
it, and no one else, and they never said “ram” once to him. 

They then put Thomas Draper on the stand. Thomas Draper told 
his story, and he fixed the date of Kissinger’s tenancy by the lease, 
Kissinger went there in 1874 and stayed till 1880; and Draper said 
that the next year after he went there he ordered the ram, which was 
putin by Kissinger. He said that it was put in not later than the 
next yearafter it was ordered. Some time was occupied in boring 
wooden pipes. Drawbaugh and his partners sat there and heard Draper 
tell that story, when they knew what the fact was. He made the 
ram, and put itin with his own hands. The coming issue was known 
to him before his testimony was closed; but he kept on the weather 
sile of the law, as, you will find from his examination, he tried todo 
always. He is a shrewd man, and he keeps on the weather side of 
the law just as far as he can, and does not do any more swearing than 
he thinks is absolutely necessary for his case. He does not waste 
any swearing. Some of his people are wasteful liars. He is not; 
he keeps up to the edge all the time, but don’t waste any swearing; 
he did not waste any on that ran. He is very shrewd. The mo- 
ment that question came out, Drawbaugh perceived that the date 
when that ram was put in was a vital question; because if they 
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could have established by one witness of character, and under such 
circumstances as that, the existence of those things in 1874, why they 
had given a foundation for Drawbaugh’s whole story. It would not 
have proved that he had got « perfected invention, but it would have 
given a foundation for his story. It was worth immense things to 
them. They lavished money and time upon that issue until they 
swore, as appears by this record, —I do not know how many wit- 
nesses, — seventy-five to one hundred. What did we do? We 
called the Kissingers ; we produced the railroad receipts ; we showed 
that the ram was put in in 1878; we showed that Drawbaugh put it 
in himself; we produced the man who went for him in the wagon, 
and who took him over there to put it in. We proved itall as well 
as it could be proved. Then the partners attacked it. Now, sir, 
Dan Drawbaugh got thirty witnesses to go upon that stand and swear 
that they saw that ram in that place before 1878; that they saw it 
themselves, with their own eyes, or heard it beat with their own 
ears, or drank with their own mouths the water that came out of the 
spout that it supplied; and of those thirty witnesses there were a 
great meny — more than ten — who never had been there after 1877, 
and therefore, it was said, could not have been mistaken. And 
among that number were as honest men as ever were witnesses in 
this case or in any other. Dan Drawbaugh himself, knowing the 
fact, having made the ram, sold it and put it in, and having the 
entry of it in his books, procured thirty men to come and swear that 
it was put in there before 1877, and that they had seen it, when he 
himself would not say so, and, of course, they never asked him. It 
was a Vital issue, and they did not call him. 

The Court. —Where is the place in the record in which reference 
is made to the bill for the material used ? 

Mr. Storrow. — At p. 1068 of defendants’ record, Vol. II., and 
complts, i, 554. 

It was put in evidence in February, 1882. This is the bill: — 

* Philadelphia, 7, 1, 1878, Mr. Daniel Drawbangh, Eberly’s Mills, 
Cumb. Co. Pa. Bought of Morris, Tasker & Co., Limited. 
Mkd Marysville, Pa. 


2 Bdles } Pipe 260, 07 14.00 
165 Ibs. 55 per cent & 2 per cent, 7.82 6.18” 


Pp. R. R. 
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The Court. — How is that connected with Kissinger ? 

Mr. Dickerson. —I will show your Honor. The second of these 
accounts is the one : — 

“ Philadelphia, 7, 1, 1878, Mr. Daniel Drawbaugh, Eberly’s Mills, 
Cumb. Co., Pa. Bought of Morris, Tasker & Co., Limited. Mkd. 
Marysville, Pa.” — so many pounds of pipe — so much money. 

You will notice that that second one is marked “ Marysville.” 

Mr. Hitt. — There is no doubt but that it does relate to that par- 
ticular ram. 

Mr. Dickerson. — I should say so! 

Mr. Hitxi. — The only question is whether it relates to the ori- 
ginal putting in of the ram or to the repairing of the ram. 

Mr. Dickerson. —Oh, ho! We are not commenting upon that 
just now. I want to get all the facts in first. Ido not propose to 
be taken out of my order by any admissions. 

The Court. —Is there any issue about that in this case? 

Mr. Dickerson. — No, sir; there is no such issue. There is not 
a witness who has said that there were two sets of pipes put in there, 
or that the ram was put in there twice. There is no witness on the 
record who has offered to state that. That is a clear fabrication or 
suggestion in this brief. They have got a few of their wit- 
nesses to say that they Heard it said that there had been a set of pipes 
taken out and others put in. That is about all that these wit- 
nesses attempt to say. They merely say that they have heard that 
the original set of pipes has been taken out and a new set put in. 

Mr. Hitt. — That is discussed in the appendix to our brief; and 
I do not want to argue the question. 

The Court. —I did not think that it had been discussed. 

Mr. Dickerson. — It was one of the best things in the world for 
them not to discuss. 

Mr. Hitt. —We did not want to take up the time with it. 

Mr. Dickerson. —I know you did not; and you did not discuss 
a great many other things that belong to this case, but occupied your 
time in abusing us. If you had only discussed your case, you would 
have saved me the trouble of doing it. 

Now let me state that issue again. Let us have no mistake. 


This suggestion is made in the brief for the first time, that pos- - 


sibly the explanation of this contradiction is that this ram had been 


a 


eS 
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put in twice, and that the pipes have been put in twice; or that the 
ram was put in first, and that then it was taken out again, and carted 
back to Drawbaugh, and that he did something to it, and then it was 
carted back and put in a second time; or that, perhaps, the first 
set of pipes was dug up and that a second set of pipes was put in 
the second time. But all that is nothing but the suggestion of the 
partners. There is not a witness in the case who swears to any such 
thing. Dan Drawbaugh knows whether it happened or not ; because, 
if it did happen, he did it. Mr. Draper knows whether it happened 
or not; because, if it was done, he paid for it. It was his ram; he 
bought it; he paid for it. It was on his farm. I heard somebody 
tell your Honor yesterday that here was Mr. Kissinger, a very 
poor man, who had to look out for a lot of cheap pipes before 
he could have them put in. Why, sir, he was not paying for 
them. They were paid for by his landlord, Draper. The land- 
lord paid for them, not the tenant. Whatever the tenant did, he 
got credit for doing on his rent account. They were paid for by the 
landlord. Now Dan Drawbaugh knows whether this is true or not. 
Thomas Draper knows whether it is true or not. Thomas Draper 
says to us, “J am satisfied that the ram was put in in 1878.” 

Mr. Hitt.— And he says, in the same breath, that he is satisfied 
that the visit to order it was in 1874, just as be said originally. 

Mr. Dickerson. — You will hear « good deal from me if you 
don’t keep quiet, and it will be bad enough for you anyhow when 
Iam done. I will give you the testimony before I get through, but 
I don’t want tc do it in advance. One issue was as to when Mr. 
Draper saw Dan’s talking machine. He says that he saw it when he 
went to Drawbaugh’s shop to order the ram, which, he says, was in 
1874. He also says that the ram was put in not later than the next 
year. Then they undertook to support that latter statement sub- 
stantially; they undertook to prove that the ram was put in in 
1875-6. They made an independent issue on that. They proved 
that better than any fact is attempted to be proved in regard to the 
talking telephone. They prove it by thirty witnesses who saw it, 
and could not be mistaken. It is better proved than anything about 
that telephone. It is a case which is well for the other side not to 
discuss. It ended by Draper’s saying, “I am now satisfied that it 
was not put in until 1878.” That is the testimony of their principal 


ARGUMENT OF E. N. DICKERSON, ESQ. 


witness, and of the owner of this property on which the ram was 
put. Then Drawbaugh’s partner stands up and tells your Honor, 
“Oh, yes! but Draper, while he gives up the fact that the ram was 


put in there in 1878, vet we have thirty witnesses tu prove that it 


was put there in 1876; and he says that he ordered it in 1874.” 

That is a different question. 

Mr. Hitt. — It was a different question; there is no doubt about 
that. 

Mr. Dickerson. —I will not follow it up now by reading the tes- 
timony. Draper said at first that he ordered it in 1874, and the way 
he knew it was by the lease, and by the fact that he was going to 
put a ram in there for his tenant, but which ram was not put in 
until the next year. It was ordered in 1874, and put in in 1875. 
That was the issue. It was necessary to prove by Draper that it was 
put in there in 1875 or 1876. 

The Court. — Was the bill of Drawbaugh’s for putting it in pro- 
duced ? 

Mr. Dickerson. — No, sir: the other side have got it; and it was 
never produced. 

Mr. Hitt. —The bill was sent for collection in 1877. 

Mr. Dickerson. — He says that the bill was sent for collection in 
1877. Lt was handed hack to Drawbaugh, but Drawbaugh does not 
produce it. A witness first said tbat he had that bill in 1877, and 
handed it back to Drawbaugh; but he has corrected his dates 
for us (defts, iii, 950; complts, iii, 2331). But they do not 
produce that Lill. Drawhaugh put the ram in. He made it. 
He sold it and put it in, and made a bill for it. That bill he 
has got. It is in his desk. Then his partner stands up here and 
tells your Honor that the bill was made in 1877; but where is the bill? 
This issue, as you see, is a very heavy issue. It is as big an issue as 
there is in this case. It is an enormous issue. Drawbaugh, know- 
ing all the facts, deliberately got thirty men to swear falsely, of 
whom half « dozen or more came back to the stand to correct their 
testimony, and showed how they were mistaken. They were highly 
respectable people. That date is better proved than the talk- 
ing machine is proved. It is proved by witnesses who associate in 
their minds certain events, about which there is no wistuke, and 
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which, by logical connection, lead them as to the supposed date. This 
is what then happened: When this issue was made, it did not occur to 
these sagacious gentlemen to say, “Ob, yes! Draper is mistaken ; he 
ordered the ram in 1874; but it was not put in until 1878. Four 
years elapsed between the two events. He is simply mistaken in 
saying that it was put in the next year.” It did not occur to the 
sagacious gentlemen in this quartette who were working up this case 
to take that view. We were afraid they would. It occurred to 
them to take the other view. They decided to support Draper 
by proving that it was done in 1876. They could have taken 
either view equally well. They called their thirty witnesses to 
sustain him. If anything is proved by human testimony, it is 
that that ram was put in there in 1875 or 1876; and the fact is 
sworn to by an unlimited number of persons who went there and 
saw it, and could not be mistaken about it. They support Draper 
by a great mass of testimony. Then presently the whole fabrication 
broke down, and was crushed. Draper came to the stand and said that 
he must have been mistaken, that “it was not put there, as 1 said, in 
1875 or 1876; it was not put there until 1878.” Draper's wite was 
called. Draper’s daughter was called. There were the men and the 
women who had lived in the house, — Kissinger and his family, and 
Drape:’s ageut, who attended to the business for him; and all these 
people were called as witnesses; and by them the date was fixed be 
youd the possibility of a doubt. Their evidence settled that it was 
put in there in 1878; and Draper swore that it was so. Then 
Draper said, ~ True it is that that was not put in there until 1578, 
but, all the same, 1 had that conversation in 1874.” That is another 
question. 1am not talking about that. What I am showing is that 
Dan Drawbaugh tried to establish by the testimony of thirty wituesses 
what is a falsehood, and what he knew to be such, to wit, the date 
when the ram was put in; because he himself did that thing which he 
was calling witnesses to prove was done, and when he had the bills 
in his pocket, and knew all about it, and when he went to those 
witnesses and got them to commit that false swearing, — I do not say 
perjury as to all, —for he got half a dozen of them, as respectable 
men as there are in that neighborhood, to do it, who afterwards 


came back to correct their testimony. 
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Among other things that happened, the ram was walled up. It 
has to be walled up. A ram is buried in the ground, to be below 
the frost. It is put in a well, and the sides walled up by masonry. 
Then, at any time when they want to take the ram out, they just 
uncouple it and lift it out. It is merely a pit in which the 
ram is, covered with a board cover; and in the country they put 
corn husks or what not on it to keep it warm. The mason who 
stoned the ram up was produced, and he produced his books, with 
the record of the day when, and the amount of money for which, 
he did that work; he testified, “I stoned that ram up, and here are 
my books; the entry is, ‘George Kissinger, 1878, Nov. 6, half day 
at ram,’ and I was paid by Kissinger, and so on” — here it is. 
The next-door neighbor,a very respectable man, who was called 
yesterday by Dan’s partner a very old and decrepit man, was one 
of their strongest witnesses ; because he is a man of character, a man 
who would be believed anywhere in that community, and he swore 
that he saw that ram in 1876, —I think it was 1876; and among 
other things which he has told us was that he saw Wagner, the 
stonemason, walling it up. 

Mr. Hitt. — Will you please refer to the testimony where he says 
anything of that kind? I think you don’t kuow very much about 
the testimony that you are commenting upon. 

Mr. Dickerson. — Maybe I iion’t; but if I do not, it is because 
of my unfortunate stupidity. I have worked hard enough. 

I said that this witness, Mr. Cowens, said that he saw the stone- 


mason walling it up, and Iam told that that is not true, and that 
I don’t Know anything about the testimony. 

Mr. Hity. — You said that he said he saw him walling it up in 
1876. That is what I said. 

Mr. Dickerson. — Now let me read the testimony. 

Mr. Hitt. —If I am mistaken, I want to be corrected. 

Mr. Dickerson. — No, you don’t want to be corrected. In that 


deposition he, the friend and next-door neighbor, testified as follows 


(complts, ili, 2148) :— 
"O.3. .. . The first time that you ever saw that ram, was any- 
body doing any work about it; and if so, who, and what was he 


doing ? 
“4. Mr. Jesse WAGNER WAS WALLING UP THE PIT WHERE IT 
SET IN, WHEN I FIRST SAW IT.” 


w= 
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Now, for a man ignorant of the testimony, as I am, that is a 
pretty good hit. And for a man who took the testimony and exam- 
ined the witness to stand up and tell me I lied — 

Mr. Hint. —I didn’t say you lied. I only asked you to show 
me the testimony. 

Mr. Dickerson. —I have not got the reporter’s notes by me, and 
I am going to stick to my memory upon it. I noticed that Mr. Hill 
said to your Honor yesterday that Mr. Cowens had said that Wagner 
told him that he walled it up, — told him — not that he saw Wagner 
do it, but Wagner told him. I had it in my mind then, and when I 
went home I looked at it, for I knew it was not so; I knew Cowens 
was the man who fixed the time by the circumstance that he saw 
Wagner, the mason, walling it up. Waguer swears “it was walled 
up in November, 1878, Nov. 6; here are my books of account.” 
Thereupon Mr. Cowens savs, “If that is so, —and I believe those 
books, — if that is so, then my association is mistaken.” 

Now, when I am on Mr. Cowens’s testimony, I will give you the his- 
tory of that, because it is an instructive illustration of how the human 
mind is deluded by false associations. Here is the case of a man who, 
in 1875, was guing to put up an aqueduct on his place. Cowens 
wanted to lead water from a spring to his house, and he put in an aque- 
duct, — square pipes made of four boards nailed together and buried 
inthe ground. When he came tothiok about the time that his neigh- 
bor was putting in his ram, he thought it was the time when he was 
putting in that aqueduct, and that then he went over for the purpose 
of seeing what bis neighbor was doing, in order to get the benefit of 
his experience, as they were both engaged in the same kind 
of business, — putting in an aqueduct. He went over there, and 
he saw pipes being got ready for that ram. That is a first-rate 
association, — and his motive for going there was the true one. 

Now what was the fact? Roots of trees had grown into Cowens’s 
square box, and filled it up, and in 1875 it had become choked up 
und worthless. He then had to do something to repair that aque- 
duct; and then he heard that his neighbor had been boring logs 
for an aqueduct; and then he went to see about it: it was the 
second time that he was attending to his own aqueduct and not 
the first time. Yet his mind was very certain that it was the 
tirst time. There was an association at each time with a similar 
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event; but the difference was simply one of two years in time. 
Of one fact, however, he was sure: “I know that I saw Wagner 
walling it up when it was first put in.” Of course, if that was so, 
then he knows it was the second time and not the first time he worked 
on his own pipes that he went there. And that was this so-called 
miserable, decrepit old man, Mr. Cowens, whom they described to 
you yesterday as having been led by us into taking back what was 
true in consequence of our telling him that the mason had made a 
misrepresentation, and he yielded to that representation, which of 
itself was false. 

Now, sir, let us have no doubt, because this I consider immensely 
important; for, if the question to be proved in this case was de- 
pendent upon the fact that that ram had been put in in 1876, in place 
of 1878, it has been proved better than anything has been proved 
about talking machines; and it has been proved by the men who 
procured the testimony, who knew it was false when they procured 
it. I am not now troubling myself about the value of the fact; I 
am only concerned about the value of the kind of testimony these 
people can get and put into this record, about anything they choose 
to turn their attention to. 

Now, sir, in connection with that affair, there is a man named Ep- 
pler, who was appointed the agent of Mr. Draper in the spring of 
1877 by a power of attorney, which is in evidence. Up to that 
time Eppler had been engaged on the railroad. He then became a 
storekeeper in Marysville; quit his outdoor business and came into 
town and had a shoe store. Mr. Draper appoimed him his agent in 
the spring of 1877, before this ram was put in. Kissinger had been 
a tenant of Draper’s from 1874, and they had been talking back- 
wards and forwards about getting the ram in there. 

The tenant was very poor pay, and the landlord was somewhat 
exacting about his money, — not unduly so,— but there had been 
talk about it, and would not Mr. Draper put the ram in there? 
The spring that supplied the house was five hundred feet away from 
the house, and the women hid to go that distance to get the water 
supply. It had been questioned whether Kissinger would not have 
it done. If he did, he would have got credit for it on his rent. 
Here is a letter written by Draper, Dec. 18, 1877, to his agent, 
who had been appointed in the spring of 1877 (complts, iii, 2178) :— 


ABOUT THE RAM. 
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“Macnouia, Decm 18, 1877. 


“Mr. Herman Epeter Dear Sir Enclosed I return the agree- 
ment for Kissinger with the stock claus intirely left eut. the under- 
standing between bim and me was, that I was to find one half the 
young stock and one half the corn to feed them. My only object 
was to feed the grain on the farm so as toimprove it. But if Kissin- 
ger don’t like that all right with me, and if He wont sign this sgree- 
ment, He ean stay under the old agreement and pay a certain Rint, 
and if he don’t like that. | think the farm can be Rented to Esqr. 
Foulk’s son-in-law Mr. Wallace. Avssinger could pay all his Reuts 
in improvements if he would, THe rkaM TO THROW UP THE WATER 
HE WAS TO PUT IN AND THE BARN WANTS REPAIRING. There necds a 
back Poarch & Smokehouse and Privy. He could haul the stone do 
the carpenter work, and change around so as to have but little 
money to pay, but I must have my rents in some way. I can’t aford 
to keep the property and get nothing for it. I think I am as easy 
sutistied as anybody could be but must have my rents somehow. 
Write to me at once, and let me here what he does. Ever truly 


“Tuomas Draper.” 


Now that letter was written in the end of 1877 to his agent, call- 
ing Kis-inger to account for his neglect, who could have put in this 
ram and had not done it, and could have built those builuings and 
had not done it; and could have done this, that and the other, and 
has not done it. “I must have my money, or I must bave him do 
the things which come to be the representative of that money.” 
That was written to his agent in 1877. A copy of that letter was in 
the hands of Drawbaugh’s partners, before they put any of those 
witnesses on the stand to prove that that rai was there in 1876. They 
had that letter in their hands before they put any of those witnesses 
on the stand; they had Draper in writing fixing the date 1878, 
before they ever called a witness to prove that it was there before 
that letter was written, and more than a year before. 

Mr. Himou— What is your authority for that? 

Mr. Dickersox.— You may feel pretty sure that when I say 
anything I know it is so. Now I will nail that for your informa- 
tion, because i is an awful thing; and I don’t make statements that 
are awful, unless I know that they are true. 

The Courr. —I hardly think it is worth while to waste time in 
such detail. Of course I will Lave to search the record for myself. 
ll 
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Mr. Dickerson. — I want to impress those things now, because 
that disposes of so much of the testimony. 

The Court. — In controversies of this sort there are always some 
‘salient facts. This case will undvubtedly turn upon very few con- 
siderations. 

Mr. Dickerson — Yes, I think so. One of the facts here was that 
a man like Thomas Draper swore to that thing in 1874; and that is 
the only piece of testimony in the whole case that is worth a rush 
on the part of these detendauts. 

Now, sir, I think I have shown that Daniel Drawbaugh, in 
place of being that highly virtuous and honorable man whose testi- 
mony was to be taken without doubt or question, is an impostor ; 
that he has deliberately imposed upon the Court by procuring testi- 
mony that is now admitted by Mr. Draper and the rest to be untrue 
in fact in respect to this very ram. It was evidently a point for 
them to establish ; because, if Draper was right, then they have a case 
made in which Dan had two or three instruments before 1876 
— vitally essential. It is the best testimony there is in the whole 
record, — he is the best witness. 

The testimony of these thirty witnesses was begun in October, 
1883, — that whole testimony that I have been commenting upon,— 
those thirty witnesses or more. I now read a document produced 
by the Dan’s partuer, Mr. Hill (complts, iii, 2287) :— 

“ Battimore, Mp., June 27, 1853. 
"Jed STORROW, Esq., 

- 40 State St.. Boston, Mass. : 

“ Dear Sir, — Please permit Lysander Hill, Esq., to see and take 
copies of all the papers and the book which you and Mr. J. C. Com- 


fort obtained from me during the past six months. 
“Hl. J. Erpcer.” 


Eppler was the agent of Draper, and had this letter and these 
books in his possession, and had given them to Mr. Storrow. The 


other side wanted to see them, and Mr. Eppler gave that order on 


the 27th of June, 1885. Then the record says :— 


“ Complainants’ counsel states that the week after the date of that 
order, respondents’ counsel, Mr. Hill, came to him and said that Mr. 
Eppler had told him that complainants’ counsel had some letters and 
papers, which they had received from Eppler, relating to the Draper 
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farm, and that he desired to see them; whereupon the same were 
shown to him, and copies taken. The papers so shown were nine- 
teen letters, the Draper-Eppler power of attorney of Mareh 8, 
1877, and the Draper-Kissinger agreement of Dec. 4, 1877. Said 
nineteen letters include all the Draper letters put in evidence in this 
deposition.” 

Now, sir, within a week after June 27, 1883, Mr. Storrow 
handed to Mr. Hill those letters, — those letters now that we are 
talking about,—this one. That was some months before they 
called a witness to prove that the statement of that letter was false. 
Have I answered you, sir? 

Mr. Hitt. —I misunderstood you; I thought you said we had 
seen these letters before you had seen them. I saw them in your 
hands, the hands of your counsel. 

Mr. Dickerson. —I said, as plain as the English language could 
be, that before you called and examined those witnesses you had 
that letter which showed that that testimony was false; and you 
challenged me to produce the evidence of that, and I produced it. 
Are you answered ? 

Mr. Hitt. —I misunderstood your statement. 

Mr. Dickrrson. — Oh! you misunderstood it, did you? Well, 
the Court did not, and nobody else in the room did. 

Mr. Hitt. — Then it was my misfortune. I thought you charged 
me with having access to those letters before you did. 

Mr. Dickerson. — TJ charged you with having those letters in 
your hand when you called those witnesses; and you did. You had 
them for months before you called those witnesses; and then you 
deliberately called those witnesses to swear to what was false, and 
what that letter showed was false. 

Mr. Hitt. —I think the evidence will show about that. 

Mr. Dickerson. — Now you had better not ask me any more 
questions. 

Mr. Storrow. — This matter of the ram is referred to in our brief 
proper (pp. 525-531), and again in the appendix it is referred to 
more at length (pp. 751 ef seg.). A somewhat similar izsue arose 
about the alleged carrying away of bridges in the Yellowbreeches 
Creek ; that is considered in the brief, p. 531; app, p. 752. 

[ Adjourned to Oct. 2, 1884.) 
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suid about the Drapcr 


Mr. Dickerson. — My object in what I have 
able 


affair and the ram is simply to show that these partners have been 
to gct thirty witnesses to swear falsely when they thought that the ex- 


igencies of their cause required it, —I might say have found muny 


men in that county to Jelieve falsely 
I think, that, notwithstanding the disusso- 
aper, the witness, 


aud then swear accordingly. 


I said to your Honor, 
ciation of the erroneous date of that ram, Mr. Dr 
still insisted that his original visit to Drawbaugh had been in 157435 
but he gave up his first statement that it was the year befcre the 


ram was put in. I read his letter to Mr. Storrow (defts, iv, surre- 


joinder, 253) :— 
“Dover, Det., May 1, 1884. 
_. . *Teould have shown you a letter that would have convinced 
you in a moment that I was correct in my statement [as to date of 
visit]. But I could not get the consent of my mind that that would 
be doing right, nor have I ever shown it to the company, or let them 
know that Lhad it. Lwish I did know who is right. I am con- 
rinced now that Iwas mistaken about the time the ram was put in. 
| FEEL SURE THAT IT WAS NOT PUT IN UNTIL 1878. Every truly, 
“Tuomas DraPen. 


“TI may possibly be up next week.” 


was very much objected to by Mr. Ifill. 
if you read it (I will 
go near Mr. 


That letter, of course, 
In that same connection, your Honor will see, 
state it), that at once we inst ructed our agents not to 
Draper, not to see him or communicate with him, or in any way to 
s in contact with him, until the other side had got 
hich he did not wish to communicate 


We supposed 


bring ourselve 
that information from him w 

to then —his conscience being in the way a litile. 
a great many set for us In this 


that was another trap (for there were 
case), like the Kahney business. Therefore we never went to see 


Mr. Draper, nor had our agents see him, nor communicate with him 
his disgust — until the other side put him oa the 


: — no doubt te 
stand : and then this letter came out. 


( 
] There were just three people in the world who knew for sure about 
l that ram: Dan Drawbaugh, the man who made it and put it up; 
~~ 
Draper, the man who paid for it; and Kissinger, the man on whose 


’ farm it was put. We have Draper and Kissinger. Drawbaugh 
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does not appear; his partner said to you in this room, “WuHat 
CHEEK TO ASK US TO PRODUCE DrawBaucH!” It would have re- 
quired a great deal of cheek in him if he were produced. 

Now, may it please your Honor, I pass to the considerations which 
must ultimately determine the judicial mind in deciding this case, 
and I propose to show to your Honora mass of evidence which is not 
contradicted, much of which is put in by the other side, and which 
displaces this invention of the telephone out of the life of Daniel 
Drawbaugh as effectually as the frost displaces the salt from the 
water which is frozen, — it leaves no place in his life or his record tor 
the telephone. 

I begin with the man himself as he first appeared and does appear 
in the history of his supposed invention. In 1867 he was a partner 
of Gov. Geary of Pennsylvania, of his private secretary, and of 
a gentleman named Eberly, in the meunufacture of nail-plate 
feeding machines, which he had invented, and which they fur- 
nixshed him the money to patent, to exploit, and to introduce 
into use,—if it were capable of being so introduced. What is 
meant by that machine is simply an apparatus for feeding a strip of 
iron into a machine that cuts off nails; the machine /cfes the nails 
off at the end of a plate, which has got to be wriggled into the 
machine alternately right and left. Of course this is a very old ma- 
chine: no nail machine exists without a feeder for the plate. Dan 
told them he could improve the old plans, and he got those people 
into partnership with him for that purpose. They built machinery 
and they got it into McCormick’s mills, the largest nail mill in Har- 
risburg, owned in part by the Cameron family, I believe. Of course 
it was a failure, and it was turned out, as everything he ever did 
was. 

Mr. Hitt. —I have no opportunity to reply, I know; but I know 
that you do not want to misstate facts. 

Mr. Dickerson. — Nt at all. 

Mr. Hitt. — It was tried at McCormick’s factory at West Fair- 
view, and the laborers rose again-t it and made threats. For that 
reason it was discontinued. 

Mr. Dickerson. — Very good; as you please. Then it was an 
invention of such merit that a combination of labor was made 
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against it, and it could not go into use. It disappeared from 
public use. 

But Drawbaugh is a remarkable man; he belongs toa class of 
which a great many are to be found in this country, in which Penn- 
sylvania seems to be somewhat prolific, and of which Keely, the 
motor man, is at present the type, — men who have the capacity to 
persuade their fellow-men that they are great inventors, and thereby 
get theirmoney. They are persuasive, pleasant, good-natured, agree- 
able surt of fellows, who are bubbling over with hopes and dreams 
and expectations, and who inspire other people with their apparent 
confidence. They operate upon their fellow-men in a kind of mo- 
lussesy way, bringing in the flies that stick fast to them. Draw- 
baugh is one of that kind of men, who has exhibited this ability in a 
remarkable degree. Notwithstanding his failure in other things, 
“on account of labor combination” against him,— 1 am not going to 
quarrel about terms — others might give a different reason, — he 
persuaded a number of his neighbors, men of wealth and standing 
in the community, and of high character in every way, to go into 
the manufacture of his rotary molasses spigot, which could also be 
used asa rotary pump. One of the very old delusions in mechanics 
is a rotary pump. Next to perpetual motion, there is nothing that 
has attracted the attention of inventors more than a rotary pump. 
It is so natural that one should turn a crank and the water should 
come out all one way, without any reversal or stoppage as in other 
pumps. It is in the nature of things, however, impossible to be 
made perfect. They have all failed. There are lists of rotary- 
pump patents by the page in the Patent Office reports before his 
day. Every tyro in mechanics first thinks of a rotary pump before 
he knows the law that makes it impracticable. 

Well, I assume that Drawbaugh didn’t know that they were neces- 
sarily good for nothing. I do not charge any fraud upon him about 
that. He got those gentlemen in, and they invested about $25,000 
in machinery to manufacture his rotary pump; and they set up an 
establishment at Eberly’s Mills, into which he moved his own 
machinery, which he already had, and had been using in another 
shop; and they made him their “master mechanic.” They also 
put him in funds; they paid him $6,000 in cash — $5,000 from 
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one company, and a $1,000 note of another, which he got dis- 
counted — and gave him one of the shares of this company, for which 
they had paid $1,000 cash on their part, and made him their master 
machinist. Of course the thing was a failure, as it had been for a 
century before him. Drawbaugh says in his examination afterwards 
that it is a good thing, but people found it wouldn't wear. Well, 
that is just what ails it, —it won't wear. It is not good for any- 
thing; it cannot be made to wear. Everybody knew that before; 
but perhaps he didn’t. About that time he began to tinker with elec- 
tricity, and to work upon various other contrivances in that shop, 
and he used the tools, which he was fiee to use. A part of the 
money which he got from that sale he put into a house, and became 
a land owner,—a house for which he paid $2,000 in cash, while 
there was a mortgage on it for $500, which he afterwards paid off. 
In Pennsylvania they have a convenient method of creating a mort- 
gage, Which cuts off dower, by giving what they call a judgment 
note, and putting a stay of execution upon record. Now, that is a 
first-rate mortgage ; it can be enforced any time after the stay expires ; 
and there was upon the house when he bought it one of those judg- 
ment notes for $300. He then rented one half of that house toa good 
tenant for $110 a year, and he filled the other half with furniture and 
many luxuries, —all right and proper that he should; and he had 
so much of it, may it please your Honor, that when, eight years 
afterwards, he bought another house and removed that furniture, it 
took seven/een Pennsylvania horses with a string of Pennsylvania 
wagons to move that furniture to another house, and as many to 
bring it back when he made another change. His house was as well 
furnished, his family as well clothed, and himself living as well as 
anybody in that whole village. He was employed by this company 
to do their work, and he kept on doing it. 

In 1870 this company had experienced the fatal effect of his em- 
brace, and was dying of dry rot. But still they did not lose confi- 
dence in him. He had that buoyant and inspiring power so charming 
to everybody, except its victims, and they said,” Now we will form 
a coporation, and we will call it the “Drawhbaugh Manufacturing Com- 
pony, in your name and in your honor.” Notwithstanding the de- 


crepitude of the whole concern, he still had their contidence, and 
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they called it the “ Drawbaugh Manufacturing Company,” and by 


* in ISTO, at a time when. 


formal vote elected him “ master mechanic 
according to the present pretension, his telephone was filling the 
community with wonder and admiration. The new company soon 
got out of work, although they advertised largely with his name, 
and wanted sumething to do, and they passed resolutions on their 
minutes expressing their desires. He had told his partnar in 1869 
that he could invent a gas governor. Well, a gas governor, as we 
all know, is older than Dan Drawbaugh. It is put on the gas main 
as it enters the house, and regulates the tension of gas so that the 
flame will not flare. He actually went to work and made a gas-mak- 
ing apparatus, — on a small seale, of course, —and piped this fae- 
tory with gas pipe, and then sent for his partners to come and see his 


gas regulator work. Well, he didu’t know anything about that 


the gas being under confinement, with no relief escape. 


In cross-examining the complainants’ witness, Jacob Carns, 


workman in the shop (complts, ii, 922), Drawbaugh’s counsel asked 


if Drawbaugh did not put up a complete gas apparatus to ex- 


hibit his gas governor, with a view to getting the Drawbaugh Man- 


ufacturing Company to take hold of it and put it upon the market, 


and whether he did not “try to get the company to add the stamp 


eanceller to the articles they were manufacturing and getting out,” 


and “to take hold of the lamp-shade press and work that up also,” 


and “to take hold of the blower,” — to some of which questions the 


witness replies yes; to one, he replies that the blower was not a sue- 


cess, and to the others, that he does not remember. This of course 


me:ns that the claimant had stated to his counsel that he did so try. 


The company did not take them up because, for various reasons, 


these particular things did not promise success, — not because they 


were indisposed to exploit his inventions ; on the contrary, they con- 


tinued to invite him. The chronological sequence shows this. 


Drawbaugh testified (defts, 11, 1001) :— 


“T made the second [gas governor | nore complete, in order to 
show it to the Drawbaugh Pump Company, for the purpose of illus- 
trating it tothem, for the purpose of getting them to take an interest 
in it; there were some inguiries made about the machine, «nd it 


thing, of course, and the machine exploded, as necessarily it would, 
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ras found that the Gas Company would not allow it to be attached 
to the meter; I guess for that reason there was nothing done, they 
didn’t take an interest in it.” 


The date of this is fixed by the records of the association (complts, 
li, 1130-1; iv, 317-8) :— 


"Jan. 29, 1869. Daniel Drawbaugh agreed to give his gas Gov- 
ernor that HE IS NOW PREPARING TO SECURE A PATENT FOR to the 
company for the company’s use and benefit the conditions te be 


agreed upon hereafter.” 


The exhibition in consequence of this vote, and which is referred 
to in Drawbaugh’s deposition, is described by Mr. H. S. Rupp 
(complts, ii, 1180) :— 


“(Y. 13. Did your company meet and examine the gas governor 
referred to in that request ? 

"fe Beh 

“@. 14. Was it an accidental meeting, or did the members of 
the company meet especially for the purpose ? 

"A. It was a special meeting called for that purpose. 

“@. 15. Where did the members meet and examine this gas 
governor; and give some description of the exhibition of it which 
was made, or attempted to be made, on that occasion ? 

“A. They met at the company’s shop; Mr. Drawbaugh had every- 
thing prepared to manufacture the gas and show the lights, when the 
members met. The gas was made outside of the building, near the 
blacksmith shop. The lights were fixed, I think, on the second 
floor, and pipes were laid to convey the gas to that story, — it might, 
possibly, have been the first. It worked very well for a while, but 
the seam of one of the retorts opene.| by being heated, and that 
ended the exhibit of the gas governor.” 


Mr. Rupp then continues about the next proposal : — 


“Q. 16. Inthe minutes of Jan. 29, 1869, already referred to, 
I find the following: ‘On motion of William R. Gorgas and 
D. Drawbaugh, it was agreed that Henry S. Rupp be authorized to 
advertise in the Patriot and Union and State Guard, Harrisburg, 
one insertion each week for three weeks, that the company do cus- 
tom work and get up de-igus, ete.’ | infer from that that the com- 
pany was seeking to do some work besiles the manufacture of rotary 
pumps and measuring faucets; what is the fact about that? 

"A. The tact is that they were seeking other work. 

“@. 17. In the minutes of the meeting of March 26, 1869, I 
find the following : — 

“On motion of Henry S. Rupp and Daniel Drawbaugh, it was 
12 
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agrecd that Daniel Drawbaugh shall, as speedily as possible not to 
Interfere with other neeessary work, get up and make a screw 
michine for the use of the shop and for its benefit.” What new 
pi oject and kind of work for the company dil that refer to? 

“A. It referred to getting up a machine for manufacturing 
screws. 

“VY. 18. What brought that project before the company, and 
state what proposals and suggestions Mr. Drawbaugh made about it, 
so far as you can recollect ? 

“at. 1 don’t Kuow that Iam able to say exactly what brought us 
to— I think there was a gentleman there from Buflalo, a Mr. Dor- 
sheimer, a relative of Mr. Gorgas, who told us about a minufactory 
that manufaciured screws, stating that it was a paying business. Mr. 
Diawbaugh said that he could easily invent a machine, or get up a 
machine, that would manufacture screws; I think it was tbis that 
led us to this project of mauulacturing screws.” 

He still held that company. After the gas exhibition they passed 
another resolution, —that be should invent screw machinery, for 
the use of the company: they must have something of his to 
keep them going. At that time, that room where they met was 
full of telephones, if the testimony which has been brought 
before this court be true. Dut he never said “ telephone” to a man 
of them, although that concern ran until 1873. May it please your 
Honor, there were nine members of that concern. Eight of them 
survive, one is dead. There were about seventeen or eigiteen work- 
men in that concern during those years, from 1867 to 1873. Sir, 
not one man of that partnership, and not one main of those employed 
mechanics (with two exceptions, who turned up as witnesses and are 
di-posed of in our brief) ever saw, or ever heard, or were ever told, 
that Dan Drawbaugh had, or had invented, or bad in their building, 
a taiking machine, — nofone. And those men are his friends,—they 
are his triends to-day ; the molasses has them stuck yet, —they are 
his friends to-day. Some of them had a meeting, while this suit was 
pending, in the house of one of them, at which three of them assem- 
bled with Drawbaugh and his legal partner for the purpose of discuss- 


ing whether they could net get up some evidence—of what? of what? 


Why, of his poverty. Noi of his having made the telephone ; not of 


his having it in their shop all that time; but of his poverty. They 
decided they could not even do that; they would like to, but they 
could not (complts, ii, 1140-]). He put upon the stand three of those 


| 
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partners, his friends, and nerer said telephone to one of them; and 
one of them was the treasurer and timekeeper and superintendent 
of the company, who spent his diys in that place, where, if this tes- 
timony be true, country loafers, bummers, fellows like the Ditlows and 
Kahneys and such trash, were there talking all the time, and reading 
newspapers through telephones, that were there in plain s'ght, and 
known to the entire public, —so they swear. That place was forty 
you could get it into this room 


fect long and twenty-five feet wide 
two and a half times; that was the size of it; it was a box, forty feet 
one way and twenty-five feet the other, where the-e men were hud- 
dled in tegether, and where Dan Drawbaugh had, as they auow swear, 
all over that forty by twenty-five fect, this very apparatus, open to 
public inspection, and used by everybody who chose. Brief, 244- 
256, complts, it, 1140-1. 

Sir, that ignorance of all these men is a fucf in this case; it is not 
an argument, it is a fact, which fact has got to be reconciled, if it 
can be, with the testimony on the other side. It cannot be recon- 
ciled; something must vield. That fvcf is what my opponents call 
negative evidence. Well, I think it negatives them out of existence. 
It is exactly as if some loafers or bummers should come and swear 
that in my house there were from year to year telephones stuck all 
round the house, and my family and I, and everybody whoever lived 
in it, should come and say that we were there every day, and that 
there was no such thing. That is what they call negative evidence. 
All this about the Faucet Company is in our biief, pp. 243-257. 

Well, sir, Dan's fatal breath brought this compauy to the grave ; 
and Dan then got another set of victims to come in and buy it— 
and they were the Hauck Brothers, in 1873. Hauck and his brothers 
paid $7,000 of new money, and got for it what bad cost the otheis 
about $30,000. That much had shrunk and disappeared —™ gone 
where the woodbine twineth.” These b:others paid $7,000 to go 
into that place aud sce whether they could vot make rotary pumps 
work. There was one man of that concern, David Hauck, who was 
an excecdingly intelligent man; and when you read his deposition 
you will perceive that he is a remarkably acute rm asoner, and a good 
mechanic. But Dan was too much for him, and got him in there. 
These brothers went to work there, making these molasses spigots, 
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or rotary pumps, or whatever they were, in that place, from 1873 to 
1875, Dan Drawbaugh working in the shop with them, but not for 
them. 

Now I am going to tell you a little of the poverty there was there. 
The Haucks offered him “ Ais own price” —of course, that meant a 
reasonable price, but “ his own price” — to work for them on their 
faucets; but he declined, because he could do better working his 
jobbing shop for himself; he had the tools and the machinery, and 
he declined the offer, because he was duing job work for the country 
side, and it was better business than working for wages, and it was 
more independent: he could spend his time on his fooleries, of one 
kind and another, as he pleased. Brief, 357. 

During that time Drawbaugh claims to have invented several 
good things. He ~ invented” this magneto key that we hear about, 
and he was very anxious to get it tried on a telegraph line, be- 
cause, as he said, it would supersede the present telegraph. Now 
note that. These witnesses are swearing from time to time that 
Dan was going to supersede the telegraph (brief, 80), and they 
attribute it to his telephone. But it is certain that he said that this 
“key ” would do so. The key, however, was very old; it was the 
Siemens key. Dan, of course, knew about it. We bave not traced 
the books with it into his hand, but I suppose he knew about it. It 
is in any handbook of electricity. Well, sir, he got David Hauck 
tu take him with his Siemens key to a telegraph station, where 
Hauck’s friend was operator, and Hauck got leave for him to try his 
telegraph kev on areal telegraph line at Mechanicsburg, in order 
to ascertain whether it was a practical and successful thing to 
“ supersede the telegraph.” At this time, as he now gets witnesses to 
swear, he had got the telephone up to a point where be had B, F, 
C, land A; he had not got D nor E, which are the magneto tele- 
phones patented by Bell in 1877, but he had everything behind that, 
and, having all these, he took that telegraph key and not the tele- 
phone up to a real line to have it tried. Of course it was worthless. 
An operator cannot wabble that three or four pound magnet by his 
fingers, and send signals by it with any effect. The thing operated 
by the finger must be something light, that the finger can handle 
quickly and ea-ily. Dan tried it, and the operator told him it 
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wouldn’t do. What did he do then? He went back and made 
another of these keys, reducing the weight of the moving part. 
There is no drawing of that thing here, but, so far as the magnet 
goes, it is exactly the same thing as the horseshoe magnet on C. 
He went to his shop and made another one, and then took it to Har- 
risburg and showed it there, and of course it was of no use; BUT 
ALL THE WHILE HE WAS STARVING FOR FOOD, AND WILD TO GET 
SOME ONE TO TRY HIS TELEPHONE!! Brief, 322. 

After a while there emerged an improvement on the molasses 
spiget, which was invented by somebody in that shop. The old one 
was good for nothing, and Hauck, who was trying to make it work, 
and had his $7,000 in it, was trying to improve it so that it 
would work, and an invention was made, and Dan Drawhaugh 
said de also invented the modification. I am not going to taik 
about who was the inventor: it is enough to say that there was 
such a controversy between those two persons. Dan’s old company, 
before that time, had said to Drawbaugh that he ought to give them 
any improvements on the spiget he might make; but he refused. 
They said, “ We have sunk a great deal of our money here on your 
invention, and you ought to help us; and if you have any new ideas 


° 


on it, give them to us.” Dan refused, and said he meant to get that 
money for himself, and they shouldn't have his new ideas. He had 


a right to say that. Ido not bring it against him as a legal wrong, 


but it was characteristic of the man; and so his new ideas, if he had 
them, slumbered until Hauck got the same ideas, and then Dan 
claimed them, and an interference suit arose in the Patent Office. 
The way that interference came about was this: Chellis, the ninety- 
nine-cent man, and this Dr. Moffitt, of whom we have heard, bought 
from Dan, in 1878, the potentiality of a patent cn the new molasses 
spigot, and paid him $250 cash fora part interest in it; and they went 
into the interference suit with Mr. Hauck, who claimed to be its in- 
ventor. Altogether a fair transaction,— nothing wrong that I know of 
about it. Now there is some very interesting reading in that trial. 
Drawbaugh made the issue, and undertook to prove two things : first, 
that he was a mechanical expert, qualified to testify in that capacity 
before the court ; and, second, that he was a “ natural-Lorn,” original 


and great inventor, aud therefure that le ought to be selected by the 
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Patent Office rather than Mr. Hauck as the inventor of this wonderful, 
new, improved molasses spigot ; and, to sustain this issue, Dan Draw- 
baugh u-ed Hauck as his own witness. Now Hauck, may it p'ease 


your Honor, had been Drawbaugh’s companion, working alongside of 


him for years in that shop forty fect by twenty-five, where Dan hal 
all these telephones, and where they say the whole country came 
in to see them; and he had been Dan Drawbaugi’s friend so much 
as that he had gone with Drawbaugh and got him leave to apply und 
try his key upon a telegraph line; and therefore no man knew Dan's 
invent‘ons in these years better than Hauck, and he could be used 
with the greatest effect to prove Dan’s originality of genius by merely 
telling what he knew of Dan’s work. Mr. Hanck was questioned 
by Dan’s present partner, Jacobs, with Dan present, to help 
the examination. Dan and Chellis and Jacobs were on one side, and 
Hauck was on the other. When Hauck was on the stand to 
tell his story, Dan undertook to prove his own genius by Hauck ; 
and here is the first question by Dan’s partuer to Hauck (complts, 
iv, 252; i, $35):— 

“NX Q 3. He [meaning Drawbaugh] is a machini-t, is he not? 

"A. That is one of the trades he is proficient in. 

“N Q. 4. Then he is a man of versatile talents, is he? 

af 


I am here, your Honor, to prove that to-day. 


“Y 0.5. AND A BORN INVENTOR, IS HE NOT? 
"li. That I cannot say, as 1 have only known him for about ten 


years.” 
He was not there when Dan was born, your Honor! 


“XQ. 6. You are aware, however, that he has made a great 
many useful and ingenious inventions, are you net? 

“4. What he bas mate since J have become acquainted with 
him, that L have any knowledge of, 1 would call imitations, although 
seme of them might be pater.table. 

"NY. 7. To what inventions do you refer? 

“A. I refer to the blower spoken of in this controversy ; also to 
an nutomatic boiler feeder, AND TO A MAGNETIC CLOCK, and to a steam 
siphon or a steam pump, and a hydiaulic ram; that is all I can think 
of at present. 

“VQ. 8. Mr. Diawbaugh also invented a measuring faucet, did 
he not, the patent upon which you subs: quently purelased ? 


THE FAUCET INTERFERENCE. 


“A. He did. 
‘’ ¢Y. 9. Was that an imitation, too? 
i. It was, to a great extent.” 
{ @. 29. While he was perfecting his clock he told you about 
. vention and bis experiments upon it, did he not? 
A. He did. 
“X Q. 30. Once, or more than once, did he talk to you? 
“A. He talked to me about it a great many times. 
"“X Y. 31. Did he ever talk to you about any of his other in- 
Veutions ? 
“A. He did. 
"“X Q. 32. He was generally pretty free in communicating his 
tdeus to friends, wasn’t he? 
“A. He was. 
“NX VY. 33. About what time did you have your conversation 
with him about his maguetie clock ? 
“A. Principally trom 1875 to 1877.” 


“X @. 42. Returning to the subject of the magnetic clock, in 
What puiuts is that an imitation?” 


He replied (x-ans. 49) that it was taken right out of the encyclo- 
peedia. 

And then they cross-examined him tu see if they could prove by 
him whether Drawbaugh had not introduced some modifications of 
detail in his clock as to which the witness said that he could not tell, 
— but the Court knows now what the facts are, — and finally they 
wound up with this: — 

“NX Y. 52. And you undertake to swear that Daniel Drawbaugh 
is an imitator and not an original inventor. 


“A. I believe him to be an excellent imitator, while I do not say 
that he could not be called an inventor.” 


And there they left it. Well, they did not get much satisfaction out 
of that witness. 

Mr. Hiri. — That was the contestant ? 

Mr. Dickerson. — Yes, but you called him as your witness on 


this issue, and tried to make him prove your case, that your partner 


wus the great man that you now say he is. His enemy swore he was 


not. Well, his enemy certain‘y is not to be trusted in every sense, 
and he certainly would not help Drawbaugh. I agree to that. 
But you could have silenced his enemy by making him admit that 
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years ago Dan had the Bell telephone right in the shop where this 


man worked ; and you never said telephone to him. 


Now Mr. Hauck’s turn came. Thus far, your Honor sees, | 


the dog was a little ahead of the wolf that he was hunting; but, 
as soon as Drawbaugh went on the stand, Mr. Hauck said, in sub- 
stance, “Well, you have called me as a witness to prove that you are 
a great inventor. I dou’t know that you are. I have told you all I 
know about you. You are an impostor. Now tell me what you 
know about your-elf, — what have you done? I want to know now. 


It is your issue; tell me.” Now, sir (complts, iv, 142) :— 
. > b | 


"Q. 104. Since 1866, what machines have you conceived and 
perfected that have worked satisfactorily?” 


This to Dan Drawbaugh, — the wolf was after the dog very fast 


just then! 

“4. To the best of my knowledge, I think that they all have. 
The nail machine gave satisfaction. 1 had it running in the works, 
but the nailers drove me out. The fram and red staff was a good 
machine, and adopted by a number of millers, and acknowledged by 
them to bea good machine. The magnetic clock I consider a good 
thing, but Tam not through with experiments on it. 1 believe this 
last fuucet is a good thing.” 

He didn’t say the first one was. 

“X Q. 105. Was the nail machine you speak of a success, and 
was it ever put into general use ? 

"A. Icannot say vt was not a success; but from reason of the 
nailers being down on it, J was afraid to put them in.” 


This is not exactly his partner’s statement now, but I will take it. 


“X Q. 106. Are there not now, and were there not at that time, 
other patented machines in use at other mills, that were constructed 
to accomplish the same purpose that yours was? 

"4. There was at the time that I was putting a machine in the 
works of Harry MeCormick’s nail mill at West Fairview, Cumber- 
land Co., Pa., a machine or feeder for making small nails only. 
Mine was intended for larger nails. I worked my machine on ten 
or twelve penny nails. Some years after the trial of my machine I 
seen other machines for the same purpose. ] would correct my for- 
mer statement, and say my machine was intended for all sizes of 


“X GY. 107. Was not the old faucet a partial failure until the 
Haucks perfected it by constructing a new machinery to manufacture 
it by? 


- 
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“A. No, sir. 

"X @. 108. Was not the rotary pump a failure practically ? 

"A. Icannot positively say itwas. There were parties that liked 
them, that used them, but thought they were not very durable. 

"X Y. 109. Is not the magnetic clock, so far, a failure? 

“A. No,sir: I don’t think it is; but, as I stated before, Il am not 
through with my experiments. 

"XN VY. 110. Will it keep accurate time? 

"4. At my place I have tried several, and they kept accurate 
time. I regulated and tried them by a transit.” 


There was Drawbaugh called upon to vindicate himself in the 
assertion that he had made, and upon which he had called his adver- 
sary asa witness. Well, sir, that piece of testimony needs a little 
explanation. Somebody ought to tell us about that now. The 
whole deposition was put into Dan Drawbaugh’s hands in this case, 
and he was asked in substance whether it was correct, and whether 
he wished to modify or explain anything, to which he replied that 
it was correct, and he had nothing to say. He took it, read it, went 
through with it, and said that he was content with it as it was; it 
was right (defts, ii, 1065, x-ans. 1480; 7. 1070, x-ans. 1497). 
Yet that needs somebody to explain it; and we fortunately have got 
the explanation. It is in the brief. This is what they ask your 
Honor to believe is the explanation of this testimony, — because it is 
the biggest kind of a fact that stands right across the telephone; and 
that was in the summer of 1879, when Bell had been famous for three 
years. Now I will turn to their brief, p. 297. They there quote, 
your Honor will perceive, the very question and answer that I have 
already read, and they thus explain it : — 

"Now, examining the question put to the witness. it will be seen 
that it does not include the talking machine which was conceived prior 
to 1867, but only such machines as were conceived * since 1866,’ — that 
is to say, in 1867, or subsequently.” 

Then they go on, and about half way down the next paragraph 
say: — 


“He therefore specifically mentions four inventions.” 


Mr Hitit.—Read the whole of it; don’t pick out parts. 
Mr. Dickerson.—I like to gratify you, and I will, because I find 
it always benefits me when I gratify you. I read it all, 
13 
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“Again, the witness’s answer shows conclusively that he did not 
feel called upon by the question to set forth a list of his iaventions. 
Accordingly, he auswers the question in one line: ‘To the best of my 
knowledge, I think they all have.” That was a complete answer to 
the interrogatory, disposing, in one sentence, of the whole matter of 
the inquiry. Having given this answer, it evidently occurred to his 
mind to mention some of his machines which had notoriously been 
in public use and on sale, anid ‘ f the acknowledged merus of which 
his interlocutor must be aware. He therefore specifically mentions 
four inventions out of the large number which he HAD MADE DURING 
THE PERIOD OF THE INQUIRY. He did not even specifically mention 
ull the machines.” 


Now, may it please your Honor, what were those four that he 
mentioned that were not conceived before 18667 Because your 
Honor now sees the explanation is that he was under the limitation 
of 1866, and anything that he conceived before that he could not con- 
scientiously put intohis answer. What are the four machines? The 
nail machine ; the tram and red staff; the magnetic clock ; and the last 
faucet. Now I shall astonish your Honor by telling you that the nail 
machine was patented in 1865 — one year before the limitation of the 
question begins ; and the tram and red staff was patented in 1863, three 
years before the limitation. Of course, Dan Drawbaugh didn’t come 
on the stand to tell any such lie as that; he knew that the tram and 
red staff were patented before 1866. But, sir, the patents are in this 
record. “Levelling the faces of millstones ; application Feb. 23, 1863 ; 
patented May 12, 1863.” That is one of those things that he had not 
conceived of before 1866, as his partner assures you in print, and 
which he therefore conscientiously excluded from his answer. The 
next one is the patent for the uail-plate feeder, applied for Aug. 24, 
1865, patented Dec. 12, 1865. (These are in complts, iv, 345-6.) 

Now, may it please your Honor, what do you think of that? That 
testimony is a fact that had to be dealt with. They could not jump 
it; they could not go under it, or around it, or over it. Dan Draw- 
baugh could not come to meet it, but his partner can, and he tells 
you Dan did not make those things before 1866, and therefore he 
put them into his answer and omitted the telephone, — when they were 
patented, one, one year, and another three years before, — but 
that he conceived the telephone efore 1866, and therefore he omitted 


it from his answer. 
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Mr. Hitt. —I said the terms of the question did not call for any- 
thing of the kind. 

Mr. Dickerson. — Well, if I have not got that through your hair, 
I give it up. 

Now, may it please your Honor, there is another piece of business 
here. In this interference, as I read to your Honor, Drawbaugh 
said his clock was not yet completed; he thought it a good thing, 
but it was not yet completed. Didn't it keep time? He said it did; 
but still he was going to make it keep a /iftle better time. He had 
got somehow mixed up between the sun, and the transit, and the 
clock ; he didn’t know which was right, but he was going to get them 
so that they would agree in some way or other. Well, sir, what 
was the fact about that at that date? This Dr. Moffitt, of whom I 
have spoken, this dentist, with the habit of disappearing — 

Mr. Hitt. — “ Habit of disappearing” is a mere assumption. 
There is nothing of the kind in the testimony, that I remember. 

Mr. Dickerson. —I thought you would say that again, so I am 
ready for you. Turn to p. 991 of defendants’ Vol. III., surrebuttal. 
George May, their witness, says : — 

"X Y. 110. Whot work did you do for Dr. Moffitt in 1882? 

"A. I went there to hire with him to do his work, and then Mr. 
Moffitt went away, and Mrs. Moffitt thought there would be no 
more work for me, and so I went away. 

"“X @. 111. He went away pretty suddenly, and people didn't 
know where he had gone, iswt that so? 

“A. Yes, sir. 

"X YY. 112. His wife was alarmed about him, and sent Squire 
Drawbaugh to hunt for him, didn’t she? 

“A. ‘that is more than I can say. 

"AX VY. 1138. Jt was a NUMBER OF WEEKS before he was heard of, 
wasn't it? 

“A. Yes, sir. 

“X Y. 114. And then it was reported that he had got on a 
drunk and gone off in that condition, was it not? 

“A. That I cannot say. 

"“X @Y. 115. You heard that story about him, did you not, at 
the time ? 

“A. I kind of heard something about him, but never paid much 
attention to it.” 

Now you had better not interrupt me any more. 

Sir, this Dr. Moffitt was Drawbaugh’s partner then. Your Honor 
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will recollect that in this faucet business, about which the Patent Office 
fight was, Moffitt, Chellis, and Drawbaugh were the three partners. 
Moffitt had one of those clocks sent to his house. They never sold 
one. Two or three were made, but they could not sell one. They 
could not even give one away. Dr. Moffitt was a dentist. Well, 
a dentist chops up his days into hours and minutes to suit his cus- 
tomers; he has got to have some kind of notion of time, else he 
cannot keep his appointments. It is necessary fora dentist to know 
when his half hours come round. We cross-examined him upon 
that (defts, i, 521):— 


“A. Ihad one in my house. 

“X VY. 33. When? 

"A. I lived on Market Street at the time; it was while the Clock 
Company was in operation; I think it was in 1878. 

“X Y. 54. Did it ever trouble you by stopping and not keeping 
good time? 

“A. No, sir. 

“X QY. 35. Did it always keep good time and not stop? 

“A. No, sir; it did not always keep good time. 

“X Q. 36. Did it always keep going? 

“A. Yes, sir.” 
¢: as long as electricity runs, the 


Well, of course it will keep goin 
clock will go. 


“X @Y. 38. Did you ever complain of it more than once? 

“A. I don’t remember; I remember of one time. 

"X Y. 39. Whom did you buy it off? 

“A. Noone. 

“X Y. 40. Do you mean that you only borrowed it? 

“A. Neither one; I did not own it, nor I did not buy it, nor I 
did not borrow it. 

“A @Y. 41. How did it come into your possession ? 

“A. It was put there by the company, with my permission. 

“A Y. 42. Did you tell them that they must come and make it 
go better, or come aud take it away ? 

“A. Idon’t remember; I wrote to one of the company, not to 
Drawbaugh, that if the clock did not run better they must take it 
away. 

“X Y. 43. Did Drawbaugh or any of the company come over 
to see you, in consequence of that complaint ? 

“A. Mr. Shettel came to see me. 

“X Q. 44. Did not Mr. Drawbaugh come too? 

“A. Mr. Drawbaugh did not come at that time.” 


‘ 
. 
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His own friend and partner turned it out of the house. Why, the 
poor fellow could not keep any time for his patients; could not tell 
when his dinner was ready. His cook would have dinner ou the table 
half an hour fast, or as much slow; and his patients would come and 
say, “ Why didn’t you keep my appointment?” “ Well, Dan’s clock 
is all wrong.” “Take it out!” Didn't Drawbangh swear it was a 
good invention? Yes, he swore it was a good thing, but he hadn't 
got done experimenting on it. One of his experiments was on Dr. 
Moffitt. 

There was another interesting fact in that case. Dan Drawbaugh 
was going to qualify himself as an expert, and he testified that he 
was a patent solicitor (complts, iv, 123) :— 


“(@. 100. Have you applied for and procured in person patents 
for any of them, or have you not? 

"A. Yes, sir; J mean I made my own specifications, models and 
drawings, and drew my claims. 

“(. 101. Have you or have you not done the same for other in- 
ventors? 

“A. Yes, sir; 1 have. 

“(@. 102. How long have you been working in machinery ? 

“A. From the time I first could work. 

“@. 1038. Have you worked at anything else? 

“A. To the best of my knowledge, I have not. 

“(@. 104. Have you or have you not read and studied much upon 
the subject of mechanics and upon kindred subjects ? 

“A. IL have read a good deal, more particularly upon mechanical 
subjects.” 


Thus he qualified himself; and he did it again upon cross-examin- 
ation good and strong (complts, iv, 155) : -- 


"XN @. 180. You stated that you have made your own speciftica- 
tions, models and drawings, and also done so for others: Lave you 
not uniformly had an attorney of record in all your patent ca-es, in 
addition to yourself, who has supervised and corrected your specifi- 
‘ations and claims? 

“A. All my cases through the Office were gotten by attor- 
neys, but some of them were dictated and drawn up by me. 
Though I have taken out a number of patents for other parties, 7 
prepared their papers and drawings, but they made their own appli- 
cations. It was not then necessary to have a power of attorney from 
the parties. There was no attorney of record in these cases.” 
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He was swearing as to his capacity, iu order to be believed by the 
Court, as an expert. In this case, however, it was an uncomfort- 
able fact; because he had told this Court, and sworn to it, and they 
had in their answer sworn that he could not get a patent for want 
of money,— yet all this time he was a patent solicitor, aud had been 
getting patents for other people. It came to be a very uncomfort- 
able fact on record, and it was necessary to displace that fact. 
Thereupon they called their other attorney, Benjamin, and he swore 
Drawbaugh was entirely incompetent to take a patent, and didn’t 
know anything about it. They called Drawbaugh, and he swore he 
didn’t know avything about it, and couldn’t do it (defts, ii, 900, 929 ; 
li, 1270-1; brief, p. 195). In this case the other side of the picture 
turned up, and he had to disqualify himself; because, if be was qual- 
ified, why hadn’t he filed a specification for himself in the Patent 
Office? and then $15 was all the money needed. Pretty bad! He 
was between the devil and the deep sea. Well, they took the deep 
sea this time, and they swore him through that he could not have 
done it. He swore to it, and his attorney swore to it. I will not 
read it. IL have stated it. Very well. But, unfortunately at that 
time, Dan Drawbaugh had a card out before the public, of which 


this is a photo-lithograph copy (complts, ii, 1212; iv, 261) :— 


| Daniel Drawbangh.| 


INVENT OR, DESIGNER 


SOLLOLLO ROR LEM LE 


f= Also Models Neatly Made To Order. 

Eberiy’s Mills, | 

(Cumberland County, Pennsylcania.t 
ee {See Other Side.) 


| 


| 
| 
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Now, may it please your Honor, we had heard about that eard, 

I will not 
All that had 
been issued suddenly disappeared from the face of the earth, and the 


and you can imagine what a time we had in getting it. 
tell the story how it was done; but it was curious. 

difficulty was to get one. Money was no object to get that card. It 
would amuse you to know how it was done. I have not time for 


that, and of course it is not on the record. But we got it. Here 
was the regular business card of this man, who was taking twenty 
And before 
we got it, and when they thought we should not get it, they had 
That 


he is entirely incapable of doing it; THAT HE IS AN IMPOSTOR. 


dollars apiece from people for obtaining their patents. 
eilled Lim and their attorney, Benjamin, to te-tify — what? 


Did I say too much when I said I was going to prove him an im- 
postor ? 

Now, your Honor, those are facts; not arguments, but facts. 
There is only one conclusion from them. But that card ought to be 
explained somehow or other. There should be some reason given 
why it ought not to carry its logical consequence. It gives a list of 
Dan’s inventions, and does not say telephone ! 

The Court. — What was the date of the card ? 

Mr. Dickerson. — Between June, 1874, and the latter part of 
1876. 

Mr. Hitt. — The testimony of E. R. Holsinger, called both by 


There were two editions published of them. 


the defendants and the complainants, shows the date of the card. 
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The Court. — What do you claim as the date of the card? 

Mr. Hitt. — Between the middle of September, 1373, I presume, 
and the last of November, 1876. I presume some time while Hol- 
singer was living there. It was published by Holsinger while he 
was living at Eberly’s Mills, which was from September, 1875, to 
the la~t of November, 1876. 

Mr. Dickerson. — The joke of it is that Holsinger bought the 
type to print it with, and the pauper Dan lent him the money to buy 
wt. And this was done after June, 1874. 

The Count. — Is there not a reference to it? 

Mr. Dickenson. — Yes, sir. 

Mr. Hitt. — A reference in both briefs. 

Mr. Dickerson. — Yes; we will not differ about it. 

It is in the complainants’ brief, pp. 196, 199. Holsinger proves 
that the peculiar type with which it was printed was bought the last 
of May, 1874, with money, part of which Drawbaugh lent him; and 
then he testified (complts, ii, 1212): — 

“(Y. 9. Please look at the advertising card, which I now show 
you, and state whether you printed it while you lived at Eberly’s 
Mills. 

a Yes, sir. 

"VY. 10. State, as near as you can recollect, how many of them 
you printed. 

“1. I printed one hundred and fifty the first time, and think I 
printed a second lot of one hundred and fifty; I am not positive as 
tu the second lot.” 


Drawhaugh has not denied this, and they did not cross-examine 
Holsinger about it. One lot after June 1, 1874, and after they were 
used up a second lot. 

Now, your Honor, that card does need some explanation. It is 
like Dan’s deposition in the Hauck case: it needs some explanation ; 
and it will not do for his partner or bis counsel to stand up in this 
court and not give any. But I notice that our eminent, very able 
and honorable friend, Mr. Edmunds, —and, if there be a man upon 
eaith that can find an explanation, it is he, —d/d not mention any of 
those things, and didu’t attempt to explain them. 1 notice that Dan’s 


partner does not in speech, but he does in his brief; and I wish your 


Honor to look at it, because it is a most interesting specimen of 


DRAWBAUGH’S ADVERTISING CARD OF 1874-5-6. 105 


jugglery. Irefer your Honor to defendants’ brief, p. 295, where 
Dan's partner gives the reasons why the telephone was not mentioned 
on this ecard. They were three. The first one is, that he omitted it 
PURPOSELY, for fear his telephone would be stolen; that is, he feared 
that with this card giving notice to the world that he had a telephone, 
everybody would want it, and he was in danger of having it stolen. 
The second reason is, that it was omitfed BY ACCIDENT, and that he 
and Holsinger being very poor when they discovered the accident, 
didn’t have money enough to reprint it. And the third reason is, 
that he was afraid he would lose custom if he said he had invented 
a telephone, because people would believe bin crazy to make a 
thing nobody wanted, and so he omitted it. 1 don’t want to lose a 
word of this, because it is rich. Dan and his partner are giving 
their reasons. I read them fiom their brief (p. 296):— 

The first reason is, that, 

“inasmuch as Drawbaugh considered the invention to be of great 
value, and the crowning work of his life, and found himself unable 
to secure capital at present to patent and introduce it, and did not 
wish to have it stolen from him, nor to have it get into public use 
until patented, he may not have considered it wise to advertise it.” 

The second reason is that 
“it may have been omitted from the card by accident,” “and, as 
both men were very poor, the mistake was never corrected by the 
issue of a new edition of the card.” 

The third is, 

* Drawhaugh, adverti-ing for business jobs, and aware that even 
his sanity had heen extensively questioned by reason of his werk 
en the talking machines, and relying upon his person«al efforts with 
capitalists to induce them to take hold of it, patent it, introduce it 
with capita! sufficient to render the enterprise a success, and thus 
vindicate the soundness of his intellect and his juigment, may 
have - cemed it wise not to include it in the advertised list. People 
who believed the talking machine an evidence of insanity might 
thereby have been deterred from bringing their work to him.” 

Mr. Hitt. — Now please add to that, as you guess at reasons, 
that those are introduced as causes that might be at least as reason- 
able as those that you give. 

Mr. Dickerson. — I think his Honor understan'!s it. That makes 
the three reasons. First, he didn’t put it there because it would be 
li 


106 ARGUMENT OF E. N. DICKERSON, ESQ. 


stolen ; second, because he forgot it; third, because he would be 
considered insane and would lose his jobs of work. What kind of 
a job would he lose? The principal jobs that he would lose, by the 
looks of that printed card, would be jobs of soliciting patents. 

The Court. — Do you say there was a second edition ? 

Mr. Dickerson. — There was a second edition. Although Hol- 
singer's testimony on that subject is not very decided, it is to the 
effect that there was a second edition; and Dan does not deny it. 

Mr. Hitt. — Might and might not have been. 

The Court. — Holsinger printed the card ? 

Mr. Dickerson.— Yes; and he had a newspaper there with Dan’s 
solicitor-of-patents advertisement in it. 

Mr. Hitit. — He had a little office there with a handful of type. 
The newspaper that they had there was about that long [ 7//us- 
trating |. 

Mr. Storrow. — He is the printer and publisher of a newspaper 
now and was before he went there. 

Mr. Hitt. — At this time he published what they call a news- 
paper, of which five or six numbers were printed, about so long and 
so wide [i//ustrating). In 1875 and 1876 he was liviug at Mill- 
town, and he swears that he saw those telephones all the time that 
he was there. 

The Court. — What telephones did he see before this card was 
printed ? 

Mr. Hiti. —He saw all alleged in our evidence to have been there. 
He saw D and €E, for instance. 

Mr. Dickerson. — Oh, yes! he filled the bill right full. There 
was nothing that “e left out. 

Mr. Hitt — They called him as their witness as well as we. 

Mr. Dickerson. — We called him to prove writings which de- 
stroyed his deposition for the defence. Here is his answer: “I 
printed one hundred and fifty the first time and think we printed a 
second lot of one hundred and fifty; I am not positive as to the 
second lot.” (Complts, ii, 1212.) That is histestimony. I think 
I do not overstate it. 

Mr. Hill has very kindly interrupted me, and mae a statement, 
for which I render him my thanks; he says that Holsinger knew all 
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about the telephones. I will make a digression, and tell you about 
him and what he did know. He was not only the printer to print 
these things, but he was a literary gentleman, like Silas Wegg, and 
he corresponded with a country newspaper called the Carlisle Mir- 
ror, under the euphonious pseudonyme of “ River Echo.” One of 
our best pieces of work was to identify Mr. Holsinger with “ River 
Echo.” We put him on the stand, and he admitted that he was the 
man. Mr. River Echo, in the fall of 1875, wrote to that paper of 
his about Dan Drawbaugh (he probably called him Mr. Drawbaugh. 
I call him “ Dan” for convenience; it is his familiar name in the 
record), —the letter is dated Nov. 16, 1875 (complts, ii, 1216; 
complts’ brief, p. 201) :— 


“We have the pleasure of announcing to the wide world that 
our Milltown (Eberly’s Mills) has now the new axle factory estab- 
lished in the old machine shop at this place by a company of four 
live and energetic members, one of which is our friend, Wilson 
Bear, of Camp Hill, as the general business manager, and M. N. 
Grove, of Harri-burg, as corresponding secretary. They make 
the Kline conical, compensating axle, a new invention of Mr. Kline’s, 
of Camp Hill. We wish them every success, fur we think it is a 
very good improvement in that line. 

“ELECTRIC CLOCK WITHOUT A BATTERY IS BEING GOTTEN UP IN 
our TOWN BY DaNniEL DRAWBAUGH, TO BE EXHIBITED AT THE CEN- 
TENNIAL NEXT FORTH. IT WILL BE ONE OF THE THINGS NOT DREAMT 
OF BY EVERY ONE, AND BE A CREDIT TO THE NATION, FOR ITS 
WONDERFUL SIMPLE WORKINGS AND GREAT CONVENIENCE.” 


Now, sir, they called this man to the stand, and he swore that 
Dan Drawbaugh was working at that time, — the fall of 1875, — 
day and night, on telephones, and never worked on any other thing, 
except it might be his electric hey. Specifically, that he never 
worked on another thing, excepting it might be the electric key; at 
the very day and hour, sir, when he wrote that letter puffing Draw- 
baugh as the inventor of “the justly celebrated electric clock.” 
That is frightful, but it is a fair sample of the swearing these people 
have been able to procure. 

Iam much obliged to you for the interruption which led me to 
it. That disposes of Holsinger. 

The Court. — What is meant by the magnetu-electric machine on 


the card? What is said on that subject’ 
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stolen; second, because he forgot it; third, because he would be’ 
considered insane and would lose his jobs of work. What kind of 
a job would he lose? The principal jobs that he would lose, by the 
looks of that printed card, would be jobs of soliciting patents. 

The Court. — Do you say there was a second edition ? 

Mr. Dickerson. — There was a second edition. Although Hol- 
singer’s testimony on that subject is not very decided, it is to the 
effect that there was a second edition; and Dan does not deny it. 

Mr. Hitt. — Might and might not have been. 

The Court. — Holsinger printed the card ? 

Mr. Dickerson.— Yes; and he had a newspaper there with Dan’s 
solicitor-of-patents advertisement tin it. 

Mr. Hitt. — He had a little office there with a handful of type. 
The newspaper that they had there was about that long [ ///us- 
trating |. 

Mr. Srorrow. — He is the printer and publisher of a newspaper 
now and was before he went there. 

Mr. Hitt. — At this time he published what they call a news- 


paper, of which five or six numbers were printed, about so long and 
so wide [i//ustrating|}. In 1875 and 1876 he was liviug at Mill- 
town, and he swears that he saw those telephones all the time that 


he was there. 

The Court. — What telephones did he see before this card was 
printed ? 

Mr. Hitx. —He saw all alleged in our evidence to have been there. 
He saw D and E, for instance. 

Mr. Dickerson. — Oh, yes! he filled the bill right full. There 
was nothing that /e left out. 

Mr. Hitt — They called him as their witness as well as we. 

Mr. Dickerson. — We called him to prove writings which de- 
stroyed his deposition for the defence. Here is his answer: “I 
printed one hundred and fifty the first time and think we printed a 
second lot of one hundred and fifty; I am not positive as to the 
second lot.” (Complts, ii, 1212.) That is his testimony. I think 
I do not overstate it. 

Mr. Hill has very kindly interrupted me, and mae a statement, 
for which I render him my thanks; he says that Holsinger knew all 
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about the telephones. I will make a digression, and tell you about 
him and what he did know. He was not only the printer to print 
these things, but he was a literary gentleman, like Silas Wegg, and 
he corresponded with a country newspaper called the Carlisle Mrr- 
ror, under the euphonious pseudonyme of “ River Echo.” One of 
our best pieces of work was to identify Mr. Holsinger with “ River 
Echo.” We put him on the stand, and he admitted that he was the 
man. Mr. River Echo, in the fall of 1875, wrote to that paper of 
his about Dan Drawbaugh (he probably called him Mr. Drawbaugh. 
I call him “ Dan” for convenience; it is his familiar name in the 
record), —the letter is dated Nov. 16, 1875 (complts, ii, 1216; 
complts’ brief, p. 201) :— 

“We have the pleasure of announcing to the wide world that 
our Milltown (Eberly’s Mills) has now the new axle factory estab- 
lished in the old machine shop at this place by a company of four 
live and energetic members, one of which is our friend, Wilson 
Bear, of Camp Hill, as the general business manager, and M. N. 
Grove, of Harrisburg, as corresponding secretary. They make 
the Kline conical, compensating axle, a new inveution of Mr. Kline’s, 
of Camp Hill. We wish them every success, for we think it is a 
very good improvement in that line. 

“ ELECTRIC CLOCK WITHOUT A BATTERY IS BEING GOTTEN UP IN 
oUR TOWN BY DANIEL DRAWBAUGH, TO BE EXHIBITED AT THE CEN- 
TENNIAL NEXT FORTH. IT WILL BE ONE OF THE THINGS NOT DREAMT 
OF BY EVERY ONE, AND BE A CREDIT TO THE NATION, FOR ITS 
WONDERFUL SIMPLE WORKINGS AND GREAT CONVENIENCE.” 


Now, sir, they called this man to the stand, and he swore that 
Dan Drawbaugh was working at that time, — the fall of 1875, — 
day and night, on telephones, and never worked on any other thing, 
except it might be his electric hey. Specifically, that he never 
worked on another thing, excepting it might be the electric key; at 
the very day and hour, sir, when he wrote that letter puffing Draw- 
baugh as the inventor of “the justly celebrated electric clock.” 
That is frightful, but it is a fair sample of the swearing these people 
have been able to procure. 

Iam much obliged to you for the interruption which led me to 
it. That disposes of Holsinger. 

The Court. — What is meant by the magunetu-electric machine on 


the card? What is said on that subject? 
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Mr. Dickerson. — That is the ~ electric key,” so called for short. 
That is the thing that occupies the great part of the card. I will 
tell you what it is for, because your Honor will find it is very interest- 
ing reading, preseutiy. He says it is to be used for “ short-line tele- 
graphing.” 

The Court. — Oh, yes! I see. 

Mr. Dickerson. — | Lteading from card: | 

" For Fire A/arm and Propelling Electric Clocks. It can be ap- 
plied to any form of electric movement. Gives entire sati-faction, 
useing no galvanic battery. For simplicity it has no rival.” 

About one third of that card Ts occupied with that as the great 
thing on it. 

The Court. — That is what is termed in the testimony the “ elec- 
tric key.” 

Mr. Dickerson. — Yes, sir; sometimes electric key, and some- 
times magneto key or machine; sometimes the “ signaller”; that ts 
the contrivance which Mr. Hauck bad got bim leave to try on the tele- 


graph line at Mechanicsburg, and which he afterwards took himself 


to Harrisburg, and exhibited there. I will mention that presently. 
Brief, p. 322. 

Now [ am just putting facts in here; a child can draw the conclu- 
sions; it does not require any argument. 

“ River-Echo” Holsiager did this swearing about Dan (defts, i, 381) : 


"@. 45. From all you saw of Mr. Drawbaugh’s operations and 
employment during the time that you lived at Eberly’s Mills, what 
was he experimentivg on principally ? 

ae Lhe talking machine: he appeared to be crazy on it. I often 
tried to get information from him on other subjects, and about a half 
a minute’s talk would turn him right on the talking machine; that 
is about his standing, — the way he felt all the time I was there.” 

"“X Y. 108. While you lived at Eberly’s Mills, was not Draw- 
bangh capable of earning all he needed if he would only work 
steadily ? 

“A. Yes, sir; he did work steadily, intently, never lost one mo- 
meut, but, via fle yoed hy SOULE supernatural or other porer, did not 
happen to work at such things as did or would bring him the required 
necessaries for the sustenance of himself and family. 

"NX 9 109. What things did he work at? 

"A. He put a great deal of time in experimenting on his talking 
machine; in fact so nearall his time that he got very little earned. 


‘ 
* 
' 
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"X @. 110. What other inventions was he working on during the 
three years and a quarter that you lived at Eberly’s Mills? 

7 ] do not remember of anything thai he iPUS working on except 
a magneto electric machine; but whether he worked on that as an 
invention while I was there, or ouly completing a former invention, 
I do not know. That is about the substance of what I know about 
Lis invention.” 


Dan Drawbaugh was telling the country folks that he was guing to 
exhibit this electric clock at the Centennial, and he told Holsinger 
so, who published it. He had tvo much sense to go there with 
Bain’s clock of 1840, of course. He knew he would be laughed 
out of the house; but he stuffed his rustics with it, while he was 
looking out for somebody to buy it; and he found somebody pres- 
ently, and got their cash for it, and put it in his pocket. The mvo- 
lasses hadn't got sour yet. 

There is one use of this“ electric key ” spoken of on that card which 
J will explain: This“ fire alarm” that this electric key is to be used 
for is exactly the alarm box we have shown you here; it is 
used to ring a bell. I don’t say that Dan’s was shaped exactly like 
this one; it can be modified ten thousand ways. It is au old Wheat- 
stone coutrivance putented in 15348, just as well known in electric 
circles at that time as the full moon was (complts, ii, 1352). I don’t 
mean to say but that Dan might have made one screw longer or one 
screw shorter, or hung the magnet nearer to one end or farther from 
the other. I am not talking about that. I am talking about the 
thing,—the machine to inake electricity for the the purpose of signa!- 
ling. Dan thought it would be a good thing to use on fire alarms in 
cities; to put one of these keys in each alarm box, and when a 
per-on opened the box and gave this magnet a shake. it would send a 
wave of electricity to the central station, and ring a bell; just as we 
do now on the telephone boxes when we call up the central station. 

Now your Honor sees on that card it was for the purpese of fire 
alarms; bat Dan was also wild about putting that key on telegraph 
lines. Tle was so ignorant as tu suppose that the amount of elec- 
tricity one could make by his finger would be of any use on a real 
telegraph line. 

Tie Court.— No battery ? 
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Mr. Dickerson. — No battery; just a wabble of the magnet. 
What is got in electricity is the equivalent of the power expended hy 


the finger in depressing the key with much loss however. 

Mr. Hitt.— I understand Prof. Siemens, then, was similarly ig- 
norant. He had, as you say, invented this electric key: if one 
was ignorant, the other was. 

Mr. Storrow. — He had something else. 

Mr. Dickerson. — Yes, he had something else, and that was the 
Siemens armature. 

Mr. Hritxi. — You don’t know what Dan had. 

Mr. Dickerson.— We do. He has described it himself. He 
testified, and he gave a description of it. It was a common 
horseshoe magnet, hung up on two pivots, that could wabble up and 
down. 

Mr. Hitit. —I1 have seen the motion: I know how it is; that’s not 
exactly the motion. 

Mr. Dickerson. —- Well, we have your testimony already on 
other things: you had better not give any more of it here. We will 
stund upon the record, I think. 

Mr. Hitt. — He didn’t describe it in the way you have described 
it. 

The Court— Do the testimony and your proofs show a descrip- 
tion of this machine? 

Mr. Dickerson. — Yes, your Honor. Dan Drawbaugh describes 
it (defts, il, 980-2, 984; complts i, 793). 

Mr. Hitt. — And right here. I wish to call your Honor’s attention 
to the testimony of Edward Nichols (p. 875, complts’ record, x-q. 
196 and auswer), one of complainants’ witnesses —the only one 
who testified as to the likeness or non-likeness of that machine to 
the instrument C. I think he is the only one who testified on the 
subject of any supposed resemblance to that exhibit ¢. 

Mr. Storrow. — You will find another reference in the brief to 
the same topic (brief, p. 324). 

Mr. Dickerson. — Any one who sees both will see they are gener- 
ally alike. They have both got big horseshoe magnets with electro- 
magnets in frunt of the horseshoe ; one has a diaphragm, which is not 


on the 
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other. The question is, whether a country fellow who saw 


one ten years before might mistake the one for the other. 


Mr. Hiiti. — He swears that nobody could mistake those two ma- 
| chines ; that he would not take one for the other.* 
} Mr. Dickerson. — You don’t suppose you could not get any num- 
; ber of men to swear to that, do you? 

Mr. Hiri. — He is your witness. 

The Court. — His knowledge of mechanism would account for 
' that. 

Mr. Dickerson. —I didn’t mean to argue such questions at all. 


I was telling you the big facts; no matter about these details. Dan 
Drawhaugh took that electric key up to Harrisburg to the superin- 
tendent of fire alarms, and put it on exhibition in a shop there, and 


*As the testimony of Edward Nichols was incorrectly stated, we give his answer 
referred to, and also the reference in the brief. 
Deposition of Jsaac Lloyd, a school teacher (complts, ii, 1269) :— 


.51. Please mention something about the constraction of the instrument 
that you saw at the restaurant at Harrisburg for telegraphing without a battery. 

‘4. To the best of my knowledge, it was composed of two magnets— one a 
permanent one, and the other an electro-magnet — the permanent magnet was bal- 
anced on trunnions. The permanent magnet’s poles, passing the poles of the electro- 
magnet. produced an induced current of electricity. This operated the sounder, or 
an equivalent. Attached to the machine, he had quite an amount of wire — copper, 
I think. The clicking was produced by pressing on the permanent magnet.” 


** 


And then — 
“4.56. ...If the magnet on ‘C reproduced’ was equipoised, it would look 
very much like the machine for telegraphing without a battery that I saw at Har- 
: risburg. The permanent magnet had trunnions. upon which it was balanced. Its 
poles passed the poles of an electro-magnet. That machine had nothing like the 
diaphragm and mouthpiece of *‘ C reproduced.’ ” 


Edvrard Nichols testified (complts, ii, 875) : 

‘“*“X @. 196. Please look at the instrument, Exhibit C reproduced, now shown 
you, and state whether this is not the instrument which you saw, instead of a call 
bell for hotels. 


“4. It is not. 

“¥ Q. 197. Could you not possibly be mistaken about it, and have confounded 
this instrument with the call-bell instrument? 

“4. Lcould not; my recollection is very clear about that instrument. 

“ ¥ Q. 198. Does this instrument look very unlike that call-bell instrument, or 
very like it? 

‘A It does not look like it. 

“VY Q. 199. In your judgment, could anybody mistake the one for the other? 
“4. Icould not.” 


They were much alike, though careful and educated men like Lloyd or observ- 
ant mechanics like Nichols would not mistake them. What Nichols says is not 
that anybody could nut mistake them, but that A¢ could not. 
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Mr. Dickerson. — No battery; just a wabble of the magnet. 
What is got in electricity is the equivalent of the power expended by 


the finger in depressing the key with much loss however. 

Mr. Hitt.—I understand Prof. Siemens, then, was similarly ig- 
norant. He had, as you say, invented this electric key: if one 
was ignorant, the other was. 

Mr. Storrow. — He had something else. 

Mr. Dickerson. — Yes, he had something else, and that was the 
Siemens armiuture. 

Mr. Hitit. — You don’t know what Dan had. 

Mr. Dickerson. — We do. He has described it himself. He 
testified, and he gave a description of it. It was a common 
horseshoe magnet, hung up on two pivots, that could wabble up and 
down. 

Mr. Hitt. —I have seen the motion: I know how it is; that’s not 
exactly the motion. 

Mr. Dickerson. —- Well, we have your testimony already on 
other things: you had better not give any more of it here. We will 
stund upon the record, I think. 

Mr. Hiti. — He didn’t describe it in the way you have described 
it. 

The Court— Do the testimony and your proofs show a descrip- 
tion of this machine ? 

Mr. Dickerson. — Yes, your Honor. Dan Drawbaugh describe 
it (defts, ii, 980-2, 984; complts i, 793). 

Mr. Hitt. — And right here. I wish to call your Honor’s attention 
to the testimony of Edward Nichols (p. 875, complts’ record, x-q. 
196 and auswer), one of complainants’ witnesses —the only one 
who testified as to the likeness or non-likeness of that machine to 
the instrument C. I think he is the only one who testified on the 
subject of any supposed resemblance to that exhibit C. 

Mr. Storrow. — You will find another reference in the brief to 
the same topic (brief, p. 324). 

Mr. Dickerson. — Any one who sees both will see they are gener- 
ally alike. They have both got big horseshoe magnets with electro- 
magnets in frunt of the horseshoe ; one has a diaphragm, which is not 
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on the other. The question is, whether a country fellow who saw 
one ten years before might mistake the one for the other. 

Mr. Hityt. — He swears that nobody could mistake those two ma- 
chines ; that he would not take one for the other.* 

Mr. Dickerson. — You don’t suppose you could not get any num- 
ber of men to swear to that, do you? 

Mr. Hiti. — He is your witness. 

The Court. — His knowledge of mechanism would account for 
that. 

Mr. Dickerson. —I didn’t mean to argue such questions at all. 
I was telling you the big facts; no matter about these details. Dan 
Drawhanugh took that electric key up to Harrisburg to the superin- 
tendent of fire alarms, and put it on exhibition in a shop there, and 


*As the testimony of Edward Nichols was incorrectly stated, we give his answer 
referred to, and also the reference in the brief. 

ct nha of Isaac Lloyd, a school teacher (complts, 

. 51. Please mention something about the construction of the instrument 

that you saw at the restaurant at Harrisburg for telegraphing without a battery. 

“4, To the best of my knowledge, it was composed of two magnets —one a 
permanent one, and the other an electro-magnet — the permanent macnet was bal- 
anced on trunnions. The permanent magnet’s poles, passing the poles of the electro- 
magnet. produced an induced current of electricity. This operated the sounder, or 
an equivalent. Attached to the machine, he had quite an amount of wire — copper, 
I think. The clicking was produced by pressing on the permanent magnet.” 


ii, 1269): — 


And then — 

“4.56. ...If the magnet on ‘C reproduced’ was equipoised, it would look 
very much like the machine for telegraphing without a battery that I saw at Har- 
risburg. The permanent magnet had trunnions, upon which it was balanced. Its 
poles passed the poles of an electro-magnet. That machine had nothing like the 
diaphragm and mouthpiece of * C reproduced.’ ” 


Edirard Nichols testified (complts, ii, 875) :— 

““¥ @. 196. Please look at the instrument, Exhibit C reproduced, now shown 
you, and state whether this is not the instrument which you saw, instead of a call 
bell for hotels. 


“A, It is not. 
“¥ @. 197. Could you not possibly be mistaken about it, and have confounded 


this instrument with the call-bell instrument? 
“4. LIcould not; my recollection is very clear about that instrument. 
‘* ¥ Q. 198. Does this instrument look very unlike that call-bell instrument, or 


very like it? 
‘4 It does not look like it. 
“¥ @. 199. In your judgment, could anybody mistake the one for the other? 


“4A, Icould not.” 
They were much alike, though careful and educated men like Lloyd or observy- 
ant mechanics like Nichols would not mistake them. What Nichols says is not 
that anybody could nut mistake them, but that Ae could not. 
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had people looking at it; that is in the record. And then Mr. Hill, 
in his brief, says that the man who wrote that card cou/du't have 
been Drawbaugh, because he had said that this key was for ~ fire 
alarm,” and that anybody knows it could not be useful for that pur- 
pose. 

The defendants’ brief, p. 293, says of this card: — 

“It was evidently written by Holsinger, and not by Drawbaugh, 
asuppears . . . from the inaccurate description of the magneto- 
electric machine as a machine for ‘fire alarm and propelling electric 
clocks,’ with neither of which did it have anything to do, nor was it 
applicable to them in any way.” | 

Mr. Il1tt. —It ought to be said that city telegraphs on that prin- 
ciple are in use now. 

Mr. Dickerson. — There is not such a thing existing in the world. 

Mr. Hiri. — I can easily satisfy your Honor on that. 

Mr. Dickerson. —I am not discussing that point. I have no 
doubt that you can put a magneto key on a wire and send a signal 
ten miles; but to talk about the use of it on practical telegraph lines 
is absurd. Dan had no idea of the immense electro-motive force 
required to do that. What electricity one can make with his fingers 
is of no more use there than it would be to whistle jigs to a mile- 
stone; yet, of course, a signal can be sent over short wires; and in 
every city they are doing it to-day, on all these telephone alarm 
boxes. 

Mr. Hitt. — Will you allow me to look at your card for oue 
moment ? 

Mr. Dickerson. — Do you think it is a forgery? It gives me 
great pleasure to hand it to you. 

Mr. Hitt. — No, I do not think it is. [Reading from card: ) 
* Magneto-electric machine, for short-line telegraphing.” 

Mr. Dickerson. — Of course it is for short-line telegraphing and 
for fire alarms. Its use for the fire alarm I am talking about. 

Mr. Storrow. — Similar things were tried on lines years before 
and given up. 

Mr. Dickerson. —And Dan put it on his ecard, and for fire 
alarms. That “ fire alarm” is going to be very important soon, and 
that is the reason I now call your Honor’s attention to it so particu- 


larly. This magneto-key question is stated in the brief, pp. 322-4. 
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Now, we have made our digression from Hauck, in 1873, and I 
will go back on the track of this genius as be marches from adversity 
to fume. 

In 1875 was formed the Axle Company. The details and refer- 
ences are in the brief, pp. 259-266, 501-510. The articles of asso- 
ciation were signed in the last of December, 1874, and the company 
went into operation in the spring of 1875. They went to Eberly’s 
Mills because of Dan’s fame as a machinist, int © spring of 1875; 
und out of the Axle Company I am going to DEMONSTRATE THE 
UTTER FALSITY OF THIS PRETENCE. 

The Axle Company got their machinery in March or April, 1875, 
and began in that spring and summer to make patent axles, invented 
by aman named Kline; and they employed Dan as their master 
machinist, to run the works. Up to that same room—forty by 
twenty-five —tbhe Axle Company, in order to segregate their work, 
put a staircase on the end of the building outside. 

The Court. — Did they succeed Hauck Brothers? 

Mr. Dickerson. — Yes, sir; they succeeded the Hauck Brothers, 
and went in in March or April,—somewhere along there, —in 
1875, having formed their partnership in December, 1874. 

It was compused of four persons: Kline, the inventor of the axle ; 
Capt. Moore, the capitalist; Grove and Bear, — four men. 

Capt. Moore was the only man who had any money in the con- 
cern, as it seems. Capt. Moore was a very intelligent man. He is 
one of the only two men of education that have got on their side 
—I mean above the class of people that work with their hands for a 
living —almost that. That may not be strictly true, but it is sub- 
stantially true. Certainly they are the only two witnesses of any 
importance who belong to the category I have mentioned. 

That company went there because of Dan’s reputation as a machin- 
ist. He drew for a long ways around him. They went there and 
put in their machinery in his upper story, and then built their stair- 
case from outside, so that they would not be required to go through 
the lower story, which was used by the Haucks. The Haucks at 
that time had left their machinery there unused; and they kept 
moving it from time tu time. They got out of business practically 
in 1575, and they moved their machinery to another place ; but some 
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of their machinery was left up to 1877, I should think, although they 
were practically out of business. The molasses-spiget business, or 
the rotary-pump business, was a failure, and they were just getting 
their things out. 

This new Axle Company went up to the second story, which was 
Dan’s own shop, where his own machinery was, and where his own 
personal room was,—a twelve-foot room; and they put a staircase 
up at tbe end of the building and made an entryway between the two 
rooms. 

The Court. —I remember the sketch. (App. p. 886.) 

Mr. Dickerson. — There were two small rooms, with an entry- 
way between them, and the rest of the floor was all one, and the 
staircase was all outside. That came into existence in the spring of 
1875, that particular structure; and it nails down several of their 
witnesses, who swore to seeing telephones in those particular rooms 
before the time when they were made. That is a stumbling block 
that trips up several of their witnesses, or more than one; I am 
not going to use extravagant terms. That was put there in 1875. 

Mr. Hiri. — It tripped up Mr. Bayler, for example. 

Mr. Dickerson. — Yes, it did trip up Bayler, it did just that to 
Bayler; but I am not going to stop and pick him up. He is micro- 
scopic. I am going to a subject that is big. 

Now, sir, at that time, —in the spring of 1875, according to the 
testimony, — Drawbaugh had D and E, a pair of perfect Bell mag- 
netos, according to both Bell’s patents of 1876 and 1877. He had D 
and £€ in February and January, 1875. That is the testimony. Of 
course he had all the antecedents of D and E,—C and I and A and F 
and B; but he had D and E, and that was the culminating point 
of Dan’s work on magneto telephones. 

D and E, your Honor knows, contain all the inventions Mr. Bell 
made on telephones, excepting his variable-resistance transmitter, 
which is another way of carrying out his invention. But all his 
magneto-telephones are summed up in D and E, They are the 
same thing as this black-handled machine, which is now in common 
use. The only difference between them is that the black handled 
machine has a long permanent magnet in the handle, and D and E 


my 


D AND E DISPROVED BY THE AXLE COMPANY. 115 


have got it curled up flat. The difference is one merely of con- 
venience in handling one or the other, and in D and E it is too small. 

Therefore, your Honor, in the Axle Company’s room, or in that 
compartment of it in which Drawbaugh had his own tools in the 
coruer, were all these things from D and E backwards, —D and E and 
A andC andl and Band F. Not only were they all there, but they have 
got a fellow to swear that the place was strung full of them, —a man 
named Decker, — piled up al! around, like a harp with a thousand 
strings. Every time he went to that room in 1875,—to that Axle 
Company’s shop, — there were more and more and more, and better 
and better, and Dan had them strung all around the room with wires 
to the cellar. 

And now I will make your Honor acquainted with Capt. Moore. If 
he doesn’t crush this case into impalpable powder, it never can be done 
by logic. Capt. Moore was an intelligent man. He was a teacher 
of a school, —a soldiers’ orphan school, — which is assisted by the 
State, and which was owned by Capt. Moore —a man of intelligence 
and a man of integrity, a man against whom I have nothing on earth 
to say; and I should have called him as our witness if I had known 
what he could swear to, and the other side had not already called 
him. 

Capt. Moore began business at Drawbaugh’s shop in March or 
April, 1875, and stayed there until after November, 1876. He sold 
out his school and put bis money into axles, relying upon Dan’s skill 
in carrying out his work. He got stuck on the molasses too. 

Mr. Hitt. — Where is that testimony about his leaving his school ? 
I don’t remember about his selling out his school. 

Mr. Storrow. — It is on p. 653 of defendants’ Vol. I. 

Mr. Dickerson. — Why on earth do you waut to refer to that? 
But read it, Brother Storrow. 

Mr. Storrow. —( Reading:) Moore’s deposition, defts, i, 653 : — 

“TI assumed control of it [the school] Nov. 1, 1867. The building 
belongs to me, and the State pays me a certain sum per capita tor 
all expenses attending the maintenance and in-truction of the schol- 


ars. From March 1, 1875, to March 1, 1877, I sold my controlling 
interest to another party, and resumed it again at the latter date.” 


Now, sir, Capt. Moore went to Drawbaugh’s shop in the spring 


of 1875, and stayed there until Nov. 18, and somewhat after — cer- 
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tainly to Nov. 18, 1876. That is the date of the final dissolution of 
hisfirm. Our patentis March 7,1876. He was the capitalist. He 
left his school, and went there to devote himself to miking Kline 
axles, with Dan Drawbaugh as his machinist and employe. 

But, your Honor, the present testimony is, as you see, that the cul- 
minating point on magnetos had been reached in 1875 — January or 
February, by D and E; also that those things never went out of that 
room. They were all there. Capt. Moore was in profound sympa- 
thy with Dan. He is the brother-in-law of Bowman, one of their 
principal men in getting their proofs; and you will find that his 
testimony was given in deep sympathy with the whole crowd. 
Whatever he swore to he swore to as well as he could for Dan. 

Mr. Hitt. — The brother-in-law of Bowman, did you say? 

Mr. Dickerson. — Yes; the brother-in-law of Bowman. 

Mr. Hitt. — Bowman is the justice of the peace who swore some 
of the witnesses. 

Mr. Dickerson. — Well, you had him travelling around the 
country with you taking testimony, — taking ex parte affidavits. 

I want your Honor’s careful attention to this, for it demolishes 
this case, in my judgment, as effectually as if it never existed. If 
it doesn't, then “judgment has fled to brutish beasts and men have 
lost their reason.” 

Will your Honor be good enough to turn to defts, i, 650, where 
they called Capt. Moore to prove that Dan Drawbaugh applied to him 


tor money to patent his invention. He is one of the persons who 


refused Dan when he was begging for money; and they called him 
to prove it. At the top of that page (650) he says, — look at that 
question, your Honor : — 

“Q. 22. About when was it, as near as you can remember, that 
he first showed you his talking machine?” 

Now, of course, they had been talking to this witness, and had 
prepared him; and the best question they had to ask him was, 
“About when . . . as near as you can remember?” That is all the 
criticism I care to make upon any answer of his that relates to time. 

"A. It was during the month of May, 1875. 


“Y. 23. Did he say anything about patenting the machine at that 
time; if so, what? 
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“A. He did; he said that he was unable to procure a patent him- 
self, and desired me to go in with him and get a patent for it. 

“(. 24. Did he offer an interest in the invention to any one who 
would go in and get a patent ? 

“A. Yes; he was anxious to have some one take hold of it with 


; 
him who had the means to procure a patent and put it on tae mar- 
ket; I was so fully engrossed with our own patent,” and so on. 

“QY. 25. At that conversation with Mr. Drawbaugh, did he or not 
suggest any particular line of business in which he thought the talk- 
ing machines could be introduced ? 

“4. HE SPOKE OF THE USE OF IT IN CITIES TO SUPERSEDE THE 
FIRE ALARM WHICH EXISTED AT THAT DAY.” 

That answer and that question are certain death, — “He spoke of 
the use of it in cities fo supersede the fire alarm which existed at that 
day.” There is Dan’s card of the year before advertising this 
“magneto key” to supersede the fire alarm; there is the testimony 
of Mr. Kiefer that Dan came to Harrisburg to get him to introduce 
it on the fire alarm. And then, may it please your Honor, Dan 
Drawbaugh isn’t an idiot ; he didn’t tell a man that a telephone was ¢ 
“fire alarm”; for a talking machine requires a fire alarm alongside 
of it to alarm the listener. Dan’s fire-alarm key is always placed 
along with it to attract the attention of anybody that is going to use 
it, without which it would be useless. For the key, see brief, p. 322. 

Isn't it certain as death that the thing he asked Capt. Moore to 
invest his money in was the fire-alarm key that he had been begging 
around the country to get used, and to get advertised? Of course it 
is. J suppose no one in his senses will argue that that fin can wag 
going to be a fire alarm, or that Dan said so. Capt. Moore, five years 
after the event, simply doesn’t remember the ‘hing on which Dan 
applied to him for aid; he, however, did not forget the purpose 
of the thing, and that does not fit the telephone. But let us go 
on. Here, sir, is their next question to Capt. Moore. I beg your 
Honor’s attention to it now, because this is a critical and fatal ques- 
tion which they put to him: — | 

“@Q. 26. Please look at the machine B” [that is the old tin can of 
1867, as they say], “now shown you, and state whether or not he 
showed you that machine IN CONNECTION WITH THAT CONVERSATION.” 

They don’t ask whether he showed it to him as the thing that was 
going to supersede the fire alarm, but only “in connection with that 


conversation.” 
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“A. I believe this to be the exact machine which be showed me 
during that conversation.” 

That was adroit. Now, your Honor, consider that question. Dan 
suys to Capt. Moore, “Louk at B. Isn’t that the thing I showed 
you?” He himself knew whether it was or not, an] he put the fact 
to the witness and asked him to assent to it, and he did: “Yes, 
B was the thing.” 

Now, may it please your Honor, at that time Dan had D and 
E. a perfect Bell telephone, and all these antecedent things, if this 


present story be true. He was applying to Capt. Moore, according 


tu the present theory, to help him patent the telephone; and what 
did he show him? He showed him that old tin can, which they 
want you to believe had been made in 1867, and which Dan Draw- 
baugh has since sworn had been given up, and had gone out of use 
years before that day, — years before that day, — gone out of use as 
soon as he had made a better one; and yet he showed that to this 
man as the basis of an application for money to obtain a patent 
for the speaking telephone in 1875-6. 

I haven't done with them yet, sir. Capt. Moore says, “I believe 
this to be the exact machine which he showed me during that con- 
versation.”’ 

27. Do you recollect whether or not the end of the box 
next to the magnet was closed at the time of that conversation? 

“A. It was closed with something thin, like a bladder, drawn 
tightly and tied around it like a drumhead.” 


ee 7 > ed 
QO. 


That is, it was in working condition with the bladder on. That 
bladder, may it please your Honor, Drawbaugh said when he swore 
about this 8, had been eaten off years before in the garret, and never 
had been put on again. 

Mr. Hitt.— No, he doesn’t say anything of the kind. Take Mr. 
Drawbaugh’s testimony throughout his deposition and read it.* 

Mr. Dickerson. — [ Continuing to read :) 

“(. 28. Do you remember whether or not, while you were en- 
gaged in business there, he had other talking machines around in 
different parts of the shop? 


ee — —_——_ ee a 


* See the deposition on this point quoted in complainants’ brief, pp. 154-5 
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“A. Inever saw any in use. I saw a number of pieces of wood 
that were carved out in different shapes. I never had any conversa- 
tion with him as to their use. 

“(@. 29. Did you feel much interest in is talking machine at 
the time ? 

“id. I did feel considerably interested in it, and told him if it 
could be put to practicai use it would be a fortune to any person or 
persons who wou!d succeed in bringing it out. I can’t remember the 
words exactly, but that is about what I said to him. 

"Q. 30. Did you take interest enough in it to inquire about it 
afterwards, or to examine any of the machines that you saw lying 
about there ? 

“A. I observed him frequently working at machinery that I 
thought was connected with this same machine, though put up in dif- 
ferent styles and different shapes. I was not well enough acquainted 
with his objects at which he was at work, nor his designs, at the time, 
to give an intelligible account of their working, or what they were 
for. I made inquiry of }, mM aato the purpose ofa machine that ras 
on a table in another room, which worked by a maqnet, and pressed 
certain keys with the alphabet on.” — that was the alph:bet tele- 
graph, your Hornor,—~ but I don’t Know the object of it now; I 
didn’t examine any ene that had reference to this talking machine.” 

“VY. 31. Are you now able to identify any of the machines that 
had reference to this talking machine, ether than the instrument 
B now lving on the table before you ? 

“al. I do net think 1] could recognize any other. 

en 32. When Drawbaugh spore of USLNG the talking machine as 
a substitute for the fire-ularm telegraph, did he state how he thought 
of using the machine,” — look now at this question — it is certain 
death, —“ whether by batteries or by magneto electricity ? 

“al. He spoke of using it as this was used, 4y an electro-magnet ; 
this is the expression I understood him to use, — magnets.” 


Mr Hitx. — There was an electro-magnet on the machine. 

Mr. Dickerson. —Isn’t this as certain as death —that Draw- 
baugh talked to Moore about his key as the subject of his application 
— the key that was to work by a magnet without a battery, and to be 
used for a fire alarm? Capt. Moore is an honest man. I believe he 
meant to tell the truth. But Drawbaugh showed him B. When did 
he show him B? When? Was itin May, 1875? He doesn’t say so. 
“I want you to guess, as near as you can, when you saw it.” That 
isallthey asked him. But, whenever it was, there was no talking 
through any machine in Capt. Moore’s presence ; and yet, long before 
he left that place, even as early as August, 1876, Dan had not only 
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D and E, but the ~ Blake transmitter” in that room,— if the present 
testimony is to be believed,— and never showed any of them to Capt. 
Moore, his friend and employer, to whom he was applying for $50 — 
only $50 —to get a patent on his telephone ; aud before Capt. Moore 
left there, Bell was famous all over the world. 

Now, sir, I will show you presently when B came into existence. 
It came into existence in 1876, when Capt. Moore was there. But 
Dan didn’t talk throngh any machine to the man to whom he was 
applying for money to patent it when he had D and E on the table, 
which needed no battery, which he could pick up and connect the 
wire across the room and talk through them, if you believe him. 
Isn’t it as certain as any moral certainty that at that day and hour 
he had no talking machine that he could show Capt. Moore? He 
had no talking machine, or he would have talked through it. He 
didn’t have D and E. 

Now, may it please your Honor, I might concede for the purpose 
of the argument that he showed Capt. Moore that tin can as early as 
May, 1875, and isn’t their case gone? That is all he had in May, 
1875, —all he had toshow. But he had B at some time when Capt. 
Moore was there. When the partners went to Capt. Moore and raked 
up his memory, he remembered what the object of Dan’s solicitation 
was—to supersede the fire alarm. He also remembered the tin can; 
he remembered the alphabet telegraph,—those things he remem- 
bered. He remembered that Dan asked him for money for some- 
thing, and he describes what that something was to do; which shows 
ii was not a talking machine; evidently it was the key, because he 
describes what it was exactly,— it was to supersede the fire alarm.: 
That is what he talked about the money for. 

Now, may it please your Honor, I will do Capt. Moore the justice 
to say that he dves not fix the date of any of these things. If B was 
there at any time when he was there, his testimony is perfectly con- 
sistent and straight, and it demolishes this defence, — it gives the 
lie to their story. There is the card ; there is the fire alarm ; there is 
the application in Harrisburg to have the key put upon the fire alarm 
of that city; there is Capt. Moore. 

That conversation with Dan must have occurred in 1875 or 1876. 
When did he testify? Five or six years afterwards. No man can 
tell whether it was in the month of one May or in the month of next 
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May— five or six years after — when he heard a man say such a thing ; 
nor does Capt. Moore attempt to fix it. I think it is not necessary 
to argue that: our every-day experience proves it to ourselves. I 
can’t, — your Honor can’t, —and nobody can. Given the scope of 
that year for the captain to have seen those things in, and this case 
is demolished beyond the power of the resurrection horn to raise it. 

D and E were not in that room. None of those other things were 
in that room; none of them, sir. Capt. Moore didn't talk with Dan 
through any of them when Dan went to him to get money. Dan 
said to him, “I want to supersede the fire alarm, and here is the 
machine that will do it.” Capt. Moore said, “No, I don’t want to 
go into that business.” That is the story and it is true. Imagine a 
man of Capt. Moore’s intelligence shown, in 1875, the perfect Bell 
telephone of to day, and not speaking in it! 

Iam going to fortify Capt. Moore’s story by several witnesses on 
both sides. But if his story stood alone and I sat down now, I 
should feel the most absoiute contidence that the defence was dead 
on the testimony of Capt. Moore. That was Dan’s own question,— 
“ Didn't I show you B with a bladder on?” That was his own asser- 
tion, —that he never showed Capt. Moore any other. And that tin 
can Dan sore he never used after he got it superseded by the improved 
receivers C and |, as, of course, he never did. Why should «a man 
use a battered tin can and a picce of old board, when he had got 
the same machine exactly ina perfected and improved form, which he 
swore was much better than B,— Dan swore it was much better 
than B, and that, when he got it, he no longer used B, of course? 
He said that he showed it to people sometimes; merely to show 
what he had done; that he brought it down from the garret with the 
bladder eaten off, and showed it to them, but that he never used it. 
(Brief, pp. 153-5.) 

Now, may it please your Honor, this is their witness, — their 
wi/ness. 

But I will goa little further, sir. They put a man by the name 
of Springer on the stand. 

This man Springer testities (defts, i, 190) :— 

"(Y. 2. Do you know Daniel Drawbaugh ? 

"4. I do,”—and so on,—“I have known him about eight years.” 
16 


122 ARGUMENT OF E. N. DICKERSON, ESQ. 


“@. 3. Did you, at one time, reside at Eberly’s Mills?” This 
is their witness, not ours. 

“A. I commenced there Apri] 7, 1876, and moved away about 
the 6th or 7th of January, 1877.” He was there during the critical 
year, during the great exhibition year. “I just rented a shop and 
went there to work, boarded myself and lived there; my family 
stayed at Andersontown. 

“QV. 4. While so living at Eberly’s Mills, did you or not fre- 
quently visit the shop of Daniel Drawbaugh ? 

“A. Yes, sir; about twice a day, noon and evening.” 

“Q.5. During that time did you see there what he called a talk- 
ing machine ? 

“A. Yes, sir; that is what caused me to go down there pretty 
much every time I went. 

“Q. 6. Did you go down to assist him about talking on it or 
operating it? 

“A. He boarded with his brother just above me.” (Your Honor 
will remember that in that year, 1876, Dan had moved his family 
up to Mechanicsburg, six miles off, and came down to his shop by 
rail, and went to his brother's for his meals.) “And he stopped still 
after dinner, and I said, I will go along down and we will talk 
through that machine. J told him it was a curiosity to me.” —I 
should say it might be, your Honor. —“I wanted to talk with him 
through it.” 

“@. 7. During the time that you lived there. as you have stated, 
did you see more than one’ Iking wachine? If so, how many, to 
the best of your recollection ? 

“A. I saw these six that lays here (indicating B, F, D, E, G and 
O) ; these two are the first we ta/ked through (indicating B and F).” 
“These two are the first we talked through.” — He went there April. 
1876. These two, B and F, were the tin can and the broken tumbler. 

“QV. 8. How soon after you talked through B and F did you talk 
through any of these other four,” and so on. 

"A. It was ahout two months, or as near as I can tell you, that he 
had these two, D and E.” 


For two months, your Honor, Dan and Springer talked through 
the tin can and broken tumbler after April 1, 1876; and the tin can 
and broken tumbler were the instruments of 1867 which had been 
superseded long years before, as Dan himself swears, but which now 
appeared in working order —B alone, by the testimony of Capt. 
Moore, their witness, and B and F by the testimony of Springer, 
their witness. 

Springer’s testimony, on the whole, is not true, but he is their 
witness; they proved by him that Dan and he talked through B and 
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F from April to June, 1876, morning, noon and night, and then 
what happened? ThenDand Eemerged. This witness is, of course, 
ove of those animals that has been stuffed for this case; but they 
did not stuff him right. He was an early witness before their 
schedules were all made out. 

“A. 8. It was about two months, or, as near as I can tell you, 
that he had these two, D and £, or two exactly like them; he told 
me then that he had improved the machine; that he could talk both 
ways then. Then I went along down; the first we had we could 
only use to talk in one direction.” 

Here in the summer of 1876, after our patent, first appeared some- 
thing to supersede B, thetincan. That was D and E, says the wit- 
ness, which, they had attempted to prove by some other witnesses, 
were made in January, 1875. They were not there when this man 
went there; they appeared afterwards. And then they put A to 
him,— that round thing with the mouthpiece at one side. “Did 
you see that?” “No,” says he, “he must have got that after I left; 
I don’t mind of seeing it” (ans: 33, defts, i, 193). Now that is 
their other witness. 

Mr. Hitt. — Will you read this witness’s answer 64, p. 197? 

Mr. Dickerson. — Yes, sir, I will read anything you say. I 
always find it_advantageous. 

The Court. —I don’t think it advisable to take time to read it, 
if the proof is referred to in your brief. 

Mr. Dickerson. — But I always like to gratify Mr. Hill, you 
know. 

The Court. — Of course, I understand that Mr. Dickerson takes 
up the record and makes the suggestions that are desirable for bim 
to make in the way of argument. 

Mr. Hitt. —I beg your Honor’s pardon for making any inter- 
ruption at all, but, when the testimony of the witness ts not correctly 
quoted, I think it worth while to call your Honor’s attention to it. 

Mr. Storrow. — That particular answer is quoted in our brief. 

Mr. Dickerson. — Since we are charged with misstatement, I 
am going to read it (defts, i, 197) :— 

“Q. 64. Do you remember their appearance when you first saw 


them, an! if so, did they look as if they had just been made, or as 


if they had Leen made some time? 


ee 


124 ARGUMENT OF E. N. DICKERSON, ESQ. 


“A. They looked about as old as they do now; as if they had 
Leen made a long while. Tam satisfied they were not made new.” 
That is, D and E, when he first saw them he thinks looked old. 

The partners were in trouble, with D and E just coming into ex- 
istence in midsummer, 1876! and Mr. Hill says to him at (he next 
session, “ Now, my good fellow, this won't do. Didn't they louk 
just as old as they do now?” “Yes, just as old.” 

That is what Mr. Hi!l wanted me to read,and I read itto your 
Honor with pleasure: it was the best they could think of. 

Now, sir, at that day and hour, — August, 1876, we are talking 
about, to which Springer had testified, — what did Dan have there, if 
the present story istrue? He had the “ Blake transmitter” and a uum- 
ber of antecedent microphones. Aug. 15, 1876, he had the “ Blake 
transmitter” H finished. They have sworn to it solid, and they have 
put it in their brief that it was so. It was the high-water mark, 
Aug. 15, 1876, when Dan had the Blake transmitter. They also had 
these half dozen microphones, and they tell your Honor (and they 
tell you truly) that the inventions contained in those instruments are 
the inventions that were made by a“ hundred men”; and Mr. Hill, 
on his feet here, told your Honor, with that satisfaction which any 
man naturally would feel if the fact were so, that his partner ina 
few weeks had created out of the recesses of his own brain a set of 
inventions that had taken a hundred other men, independently of him, 
to make, and which were the most startling, — he has bad it so sworn 
by his attorney witness, —the most startling that have ever been 
made. What a pleasure it must be to him to contemplate in his 
embrace a genius like that! He told your Honor that his partner 


had done it all; and he evidently prided himself that he even lived 
in the shadow of so great a being. 

Now, sir, Dan had those things, according to this testimony, when 
this man Springer was there ; and yet they were talking two months 
through the old tomato can; and then D and E appeared, —and 
he never saw the Blake transmitter H nor A,—he says he didn't; 
and it was all within a room forty by twenty-tive. And yet another 
witness, Decker, comes and tells you that that very room was strung 
over with them,-piled up all around the wall. 

But I haven’t quite finished with them yet. There is a man named 
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Dellinger, whom they put upon the stand. There must be some 
mistake about the way he speils his name; it ought to be spelled 
Derringer: that is a kind of tool that is certain death to anybody 
it is aimed at. They put this man on the stand; and he is another 
fellow that went in there in 1876. (Dellinger’s testimony, defts, i, 
459.) 

Your Honor remembers that D and E have got the “curled mag- 
nets” inthem. (See brief, pp. 454, 471, 479.) 

Mr. Hitt. — And several other later machines have also. 

Mr. Dickerson. —I like to have that issue made here. Iam glad 
of it. Thank you again. Several other machines, Dan’s partner 
says, have curled magnets. I am much obliged to him. I shouldn't 
have made it so emphatic otherwise. 

Mr. Hitt. — Several other ater machines, I said. 

Mr. Dickerson. — I don’t care which way you put it, later or 
earlier, it suits me equally. There are not “curled magnets,” or 
anything like them in any later machine. But your witness Dellia- 
ger fixes it (defts, i, 471) :— 

“AX Q@. 136. What instruments did you see him work on?” 

“A. Iseen him work on woodwork and on these curled magnets 
(taking up D).” 

He went there, your Honor, in the spring of 1876, and stayed there 
uutil April, 1831, after we began to take testimony in this case. 

Mr. Hitt. — He was the miller in the grist mill. 

Mr. Dickerson. — Yes; he is one of the kind of witnesses you 
have got, — these visitors. But let us hear Dellinger: — 

“X @. 153. In your forty-fifth answer you say, ‘His whole 
heart and desire was on the telephone’: what made you think his 
Whole heart and desire was on the telephone ? 

“1. Because he always talked to me about it, and experimented 
on it. 

“X Y. 134. Were you with him when he was experimenting or 
working on the instruments ? 

“A. I was in the shop. 

“X Q@. 135. Dd you see him experimenting with them or work- 
ing on them? 

"A. Iseen him work on them, — not experiment, but work on 
theia. 

1 0). 136. Whaat instruments did you see him work on? 

“A. I seen him work on woodwork, and on these curled magnets 
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(taking up D) also on these wires. He had a machine that he was 
working on that was putting thread or something on the wires; I 
don’t know what it was. 

“X Q. 137. When was it that you saw him working on the curled 
magnets ? 

“sl. Tat I AM NOT ABLE TO SAY. 

“VX Q. 138. Can’t you tell whether it was during the first year, 
1876, or some of the later years? 

“A. I pon’T REMEMBER. 

"“X Q@. 139. Do you remember what he was doing on the curled 
magnets? 

“A. Hewas working on them with a file, if I mistake not; he 
had a tool, anyhow, that he was working with. 

“VY Q. 140. Did you see what he did with them after he had 


done working on them ? 
“A. He fitted them into the wooden boxes here, on THIS PIVOT 


[illustrating with machine E).” 

They were screwed down on their pivots, —those curled magnets, — 
D and E, — no other machines ave so made. It was after he went there, 
1876, how many years after, he don’t know, when he saw Dan filing 
and fitting up that curled magnet. Iam happy to have that suggestion 
from Mr. Hill, because it emphasizes the witness,— not some other 
curled magnet on some other machine, but this one here, D and E: 
and Dan was screwing it fast on that pivot. “I saw him do it.” 
That is their witness. Will they ask your Honor to turn him out 
of court, and say he doesn’t tell the truth? They must not ask 
you to do that. His testimony is true. Dan was doing that in 1878. 

Now, may it please your Honor, Dan Drawbaugh swore about 
this, and I think it is the only answer in his deposition that is abso- 
lute, double twisted and clinched on the other side. Almost every 
other answer he ever made is, “I don’t know: my memory is bad ; 
I can’t tell; it might be so or it might not; I don’t know anything 
about it. [am a poor wretch, that don’t know anything.” But here 
he came up to the mark, because he thought he could say something 
good. He wanted to fix D and E, not as experiments, but as per- 
fected, unaltered things. 

They asked him the direct question (defts, ii, 1107) :— 

*(Q. 1700. State whether or not you ever changed the magnets 


or electro-magqnets on the small magneto instruments and E after 
their construction.” 
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They didn’t want to see those things ever go to pieces again; 
their witnesses swore them back to January and February, 1875, — 
although Drawhaugh never did or would, —and they didn’t want to 
see them ever go apart again. It was the first practical machine 
Dan ever had, and they must hold on to it. 
What did the virtuous Dan say ? 


“A. No. sir; I didnot. Jknow [did not on them. Iam posi- 
tive I did not ;” —twisted it up three times and riveted it,— “1 had 
made some little changes in diaphragms,— sometimes thicker and 
sometimes thinner diaphragms, —and I had made the interior 
larger,— turned out a rec: ss in one of the instruments; that is all 
the change I cun remember of.” 


Now he riveted it in, swore it solid, because it was necessary ; 
and after 1876,—how many years after the witness can’t tell, — 
they prove by Dellinger that Dan was filing, and finishing, and fitting 
up and putting in those curled magnets into their boxes (see brief, 
p. 495). 

That dispensation of Providence that I mentioned in the early 
part of my argument, how it appears every moment! 

Now, may it please your Honor, I am going to show you where all 
this came from. In 1876 Dan Drawbaugh was living at Mechanics- 
burg, as I have mentioned to you, having gone there on the first day of 
April of that year, 1876, and having returned to Eberly’s Mills on 
the first day of April, 1877. In Mechanicsburg was a man named 
Shapley, a clock maker by trade, and a very intelligent man, as your 
Honor will see when you read his deposition. Dan was trying to get 
him into that wonderful clock of his; and he did, too. The molasses 
stuck him. He didn’t know anything about electricity, but he thought 
it would be a great thing to get a clock that would never want wind- 
ing: and Dan was hanging around him to get his money. He had 
two thousand dollars in cash, just lying loose, that he wanted to put 
into something. He was an enterprising fellow, a» good mechanic, 
and Dan nosed that money out and went for it. 

Mr. Shapley was a subscriber to the Scéentific American, which he 
ays Dan Drawbaugh read in his shop constantly. Ox the ninth day 
of September, 1876, appeared an article in the Scientific American. 
It is the other side’s exhibit. I think they call it Vol. 1V., defendants’ 
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exhibits, p. 131. If you will be good enough to look at it, you will 
find it good reading :— 


“Several weeks ago we gave a sketch and description of the 
thread telegraph, consisting of two small tin or wooden cylinders, 
each having a membrane stretched over one end, the tivo membranes 
connected by a stout thread. Two persons may readily communi- 
cate the sounds of the voice by means of these instruments over a 
thread fifty or a hundred feet in length. The persen sending 
speaks within one of the cylinders, which causes the membrane to 
vibrate; the vibration passes along the stretched thread to the mem- 
brane of the other cylinder, which being held to the ear of the 
person receiving the mes-age, the vibration is duly heard, or, in 
other words, the voice of the sender is made audible.” 


This is an introduction to an absurd description of the Bell tele- 
phone. The chucklehead who wrote it didn’t know anything about 
his subject : — 


"Prof. Graham Bell, by a device somewhat analogous” —that is 
good —“ has succeeded in transmitting the tones of the human voice 
by telegraph. Instead of the thread, he connects the membranes of 
the TWO CYLINDERS OR DRUMS with the armatures of the electro-maq- 
nets, one drum being placed at each end of the telegraph wire. In fact, 
he not long ago demonstrated the possibility of conveying voeal 
sounds by means of the ordinary telegraph wires and special appli- 
ances for transmitting and receiving the sounds. The apparatus used 
by Prof. Bell is thus deseribed: two single-pole electro-magnets, 
each having a resistance of ten ohms, were arranged in cirenit with 
a battery of five carbon elements, the total resistance being about 
twenty-five ohms. 4 drumhead of qold-beaters’ skin about two and 
three quarters inches in diameter was placed in front of each electro- 
magnet, and a circular piece of clock spring was qlued to the middle 
of the membrane of each drumhead. One of these telephones was 
placed in the experimental room and the other in the basement of an 
atjoining house. Upon singing into the telephone, the sounds of 
the voice were reproduced by the instrument in the distant room ; 
and if two persons simultaneously, the two notes were audible at the 
other telephone,” and so on. 


That is all I want to read about it. It is an absurd description of 
Bell’s invention; but it is a description of fro tin cans, in which the 
string of the ordinary lovers’ telegraph, as it used to be called, was 
substituted by a wire; and I ask your attention at p. 131 to this 
very inaccurate but very suggestive language : “ Jnstead of the thread, 
he connects the membranes of the two cylinders or drums with the 
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armatures of the electro-magnets.” That is a very stupid descrip- 
tion; but it gives the idea that the thread is used to connect the arma- 
ture to the drum. 

Now, sir, in defts’ proofs, Vol. II. p. 794, is the picture that Dan 
put in as his first experiment. 


Look at that thing. There is the tin can B; there is the drum- 
head upon it; there is the string; there is the armature of the elec- 
tro magnet, connected to the drumhead by the string, as suggested 
in the article. That is the first thing he did; but there was no sense 
in using that string,— it evidently came out of the Scientific Amer- 
tcan. He had that Scientific American in September, and I will 
show you when he first produced the tin can in public. 

Dan says the first thing he did was this string thing. Our witnesses 
never saw that; but he says so, and I suppose it is true, —it is a 
plain suggestion in the paper; but no one would keep it long. He 
would omit the string and attach the armature directly to the bladder. 
At that time Dan was drawing Shapley into his net, and Shapley 
went down with him to his plaice to see his clock, and he was there 
in the first week of October, 1876 (complts, i, 585). 

Dan had the Scientific American of September, 1876, giving an 
incorrect account of the Bell telephone, but describing it as two tin 
cans with diaphragms on them, and magnets. Dan was then nego- 
tixting with Shapley to get his two thousand dollars for his wonder- 
ful clock ; and Shapley had given him these newspapers. He was 
frequently at Shapley’s shop, reading these papers. Dan had one 
or more of these wonderful clocks at his shop, and Mr. Shapley 
went down to see them; because he was not going to buy a pig ina 
poke, and he travelled five or six miles from his own shop, in the 
town where he and Dan lived, to Dan's shop, at Eberly’s Mills 
(brief, p. 203). 
17 
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On the 3d of October, 1876, Mr. Shapley and Dan Drawbaugh 
went down from Mechaniesburg to Dan’s shop to see the clocks, and 
then Dan showed him that tin can B, which he identifies and has. 
described (complts, 1, O89) :— 


*@. 22. Can you name any other machines which he showed 
you at that time? 

“A. We saw several bells which were rung by electricity, and an 
alphabetical telegraph and an instrument he called a telephone. 

"Q. 23. Where was this instrument he called a telephone, and 
how came he to show it to you? 

“A. The instrument was lying on a table near the clock, in the 
same reom. 

“Q. 24. Can you give any description of this instrument as you 
saw it on that occasion ? 

“A. I suppose the board might have been twelve or fourteen 
inches long, by about tive inches wide, and an inch thick, with a din 
cm on about three inches in length, and perhaps two inches and 
a half in diameter, fastened to the board with a band. The can was 
lined with plaster of paris, and had «@ membrane over it and an 
electro-magnet to it. 

"QV. 25. Was it connected with any other instrument, or with 
the table or building, in any way? 

“A. Not at the time I saw it. 

"(@. 26. What, if anything, did Mr. Drawbaugh say about this 
instrument when he showed it to you? 

“A. I understood Mr. Drawbaugh to say that he had it up 
around the shop. 

“(. 27. Were there any wires connected to it at the time you 
eaw it at that visit? 

“A. There was not. 

“(J. 28. Did he say anything to you about any use that he had 
made of it, or about what use might thereafter be made? 

“A. I think I understood Mr. Drawbaugh to say that they had 
spoken with it, but 1 do not remember that he made any remark 
about any use that should be thereafter made of it. 

“GY 29. Will you look at the instruments now on the table be- 
fore you marked F, B, D, E and A, and state whether you recognize 
either of them as being the instrument that he showed you at that 
time, or like it? 

“A. This is it (taking up instrument B). I recognize it as being 
like the one I saw; I do not remember of seeing A nor D and E; I 
don't really remember of secing F. 

"Q. 30. State whether or not Mr. Drawbaugh said anything to 
you about having any other instrument which he called a telephone, 
except the instrument you have already described, or whether you 
saw any other instrument there which he called a telephone? 
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"A. 1 do not remember that he said he had any other, nor do I 
remember seeing any other.” 


"Q. 41. Did you, at any subsequent visit, see the instrument 
marked B, or either of the other instruments tu which your attention 
has been ealled ? 

“A. I think’l saw this instrument, B; it was lying, I think, at 
the same place. I did not see any others that | recollect.” 


Now there, in the month of October, 1876, Dan had got the Scéen- 
tific American containing the “tin-can” description of the bell tele- 
phoue, and he was negotiating with Mr. Shapley for his mouey. 
Mr. Shapley went down to his shop and saw this thing; but 
Dan never said to Mr. Shapley, “ Here is a thing I have invented, 
and I want you to go into it with me.” He showed it to him asa 
* telephone.” an invention that had at that time been published not 
only in the Scientific American, but largely everywhere in the 
world. 

Let us turn to Mr. I. D. Landis, the person who was with Mr. 
Shapley. He was Shapley’s companion on that occasion, and also 
himself a clock maker. He testifies (complts, i, 609) :— 

"Q@. 28. Will you describe as well as you are able the telephone 
which he showed you? State where it was, and what Mr. Draw- 
baugh said with relation to it. 

“A. It was ina room to the left on entering his place hy the stair- 
way, nearly opposite the door going inte the room. My recollection 
of it is as being made of tin, — apparently a tin can, — with @ piece 
of bladder across the end of it, with « magnet attached to it tn front 
of the bladder; and also that he said, in calling our attention to it, 
thet this was to revolutionize the world, or words to that effect; that 
it was fur the purpose of speaking through, — carrying the sound 
of the voice. 

"(Q. 29. Was that instrument connected in any way with any 
other instrument, so far as you coull see, er with the butl ling ? 

“A. No, sir; it was net in working order at the time.” 

There was the reproduced thing from the description tn the Seiea- 
tific American, with the string omitted, and Dan said tu these gentle- 
men, “(hes is to revolutionize the world.” That, at that time, may it 
please your Honor, was the talk from the great Centennial Exhibi- 
tion, which had occurred some months before this interview, when 
the telephone first broke upon mankind ; and he was now reproducing 
the thing aud the talk out of that Scientific American. He did not 
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say that he had invented it; or that he had any claim upon it; or 
that he had made it before; or that he wanted them to put any 
money into it. He merely pointed it out as he would a thing with 
which they might be familiar, having read the account of it in the 
Scientific American. , 

But, sir, there was in the Scientific American of an earlier date— 
March 4, 1876—x publication about the Reis telephone, and a state- 
ment of its mode of operation, and an explanation why it would not 
talk, by Dr. Vanderweyde,—a man of some scientific attainment here 
in New York, — which was published three days before the Bell tele- 
plone was patented. Mr. Shapley, keeping the Scientific American, 
having a file of it, when they came back from bis shop, or about that 
time, handed to Dan Drawbaugh a copy of it containing the account 
of the Reis machine, and said to him, “This is something of the na- 
ture of the machine (he) was working at then.” 

Those are the words in which Dan himself states it on the stand. 
He testifies (Jefts, ii, 1094) that Shapley said that to him when he 
handed him the Scientific American with this Reis description in it. 
Mr. Shapley having seen, on the 3d of OctoPer, the tin can, gave 
Dan the Scientific American containing the account of the Reis pub- 
lication, and Dan, when he told his story, produced out of bis own 
pocket the very copy which Mr. Shapley had given him. I will read 
you what Dan says about it. They asked him about it (defts, ii, 
1094) :— 

“(Y. 1603. There was a machine made at Paris, France, as early 
as 1864. and in Germany before that time, and weil known in 
France and Germany, that is known as the Reis telephone, from 
the name of its inventor: had you ever known of that machire 
prior to Mr. Matthews’s visit to your shop early in 1878? 

“A. Ithink Thad. J got a knowledge of that machine from Mr. 
Shapley at Mechanicsburg during the time I lived in Mechanics- 
burg. He gave mea copy of the Scientitic American that had an 
illustration and description of it in, AND TOLD ME THAT WAS SOME- 
THING OF THE NATURE OF THE MACHINE | WAS WORKING AT THEN. 
I think the paper may be in my shop somewheres yet.” 

Dan took that paper, and from it learned about the circuit- 
breaking method of Reis, and then no doubt he tried that on his 
tin can which de had got out of the other number of the Scientific 
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American as Bell’s invention. Of course this is my inference, — 
the only proof is in the coincidences. 

Your Honor will observe that the publication in the Sezenfific 
American about Bell does not describe anything accurately. It 
is a miscellaneous account of Bell’s invention written by some igno- 
rant person, and the consequence was that Dan mide the thing like 
the description, without knowing the theory of it; and then he got 
hold of this lecture of Dr. Vanderweyde on the Reis instrument; 
and what he did afterwards, and, as we suppose, in consequence of 
that publication, we have proved, as follows : — 

Mr. C. A. Landis, another clock maker and jeweller, a brother of 
the fir-t one, went down to Dan’s shop in the spring of 1877. The 
first Visits occurred, as you see, in October, and along there, in 
1876; and this other Landis weut there in the spring of 1877, and 


this question was asked him (complts, ii, 1070): — 


“@Y. 7. Did you at any time at Mr. Drawhaugh’s shop see any 
instrument wiich he referred to as a talking machine, or machine 
fur conveying sounds by electricity ; and if so, at which visit was 
it? 

“A. I did, at my first visit, which was between March 31 and 
April 13, 1877. 

“@. 38. Before you made that visit, had you heard from any one 
that Mr. Drawbauzh was engaged on such « machine, or had your 
attention been called to the fact by any one; if so, by whom? 

“A. Mr. Shapley called my attention to the fact of Dan’s having 
a talking machine, and said I should see it when | went there. : 

"VY. 9. Will vou look at the tray of ins'rumeats now shown you — 
exhibits in this case —and tell me whether vou see any instrument 
among them which re-embles the instrument which you saw at Mr. 
Drawbaugh’s shop ou your first visit there, about the first of April, 
1877? 

“A. Isaw this instrument B or one similar to it, at least, with 
the exception of the electro-magnets; this F I suw, or something similar 
to it without the top; they were both lined with plaster of pa is 
juside ; 1 recognize nothing else. 

“@. 10. Please describe a litthe more particularly the tin-ean in- 
strument like B which you saw there, and state what explanation he 
gave you of the construction of the parts of which it was composed, 
and of the way in which it operated. 

“A. LI think it was perfectly similar as this B, with the exception 
of the lining aud the magnets; at the time I seen it, the membrane 
covering the opening of the can had heen eaten away hy mice, he said. 
The string outside and the remains of the membrane were as now. 
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He said the manner in which it operated was as follows: The mem- 
brane had fastened to it a piece of metal; this strip which is fastened 
to the bottom board at the end of the can,—he said it should he 
platina, — it extended upward, the end being directiy in front of the 
metallic piece on the membrane; and, by the action of the waves of 
sound caused by the veice on the membrane, the piece of metal and 
the platina point would come in contact, therehy making and break- 
tiny the circuit, which making and breaking would be repeuted at the 
other end of the line. The other tustrument he did LOL explain. 

"“@. 11. Of what material i. the strip t» which you have referred, 
and how is it lettered in the Crawing of the instrument B, which the 
re-pondents have put in evidence ? 

“A. Itis lettered ‘H.’ This strip is of tin, — the one here on 
the instrum. nt. I couldu’t say positively as to the one I saw. 

*@Q@. 12. Othe occasion of this visit what led to your seeing 
the instrument you have testitied about? Did you ask for it first, or 
did he offer to show it to you first ? 

“4. J asked to see it, and he showed it to me. 

“Q. 13. What part of the shop was it in when you saw it? 

“A. Onentering from the outside stairway, it was in the small 
room tu the lett, on the third floor.” 


That was in the spring of 1877; and Dan had mide his tin ean 
in 1876. Having seen the Reis publication, he had trie] that ex- 
periment undoubtedly ; aud Iam now going to take out this serew 
which holds down the electro-magnet and show you the Reis circuit 
breaker in connection with the tin can B. Here is this narrow tin 
strip that leans up against the diaphrag:n, where there was a patch of 
metal on it to make the circuit; and your Honor will observe @ little 
hole at the tail end of this strip. of tin, to which a wire must have been 
connected ; and here is a little screw, which passes through a slot in 
the tail of this tin circuit-breaker, by which it is adjusted, so that its 
point will alternately touch and clear the vibriting diaphragm, — just 
like that little Reis machine exhibited to your Honor in this case. 
Here is exactly the same thin metal point standing up against the 
membrane of Dan’s tin can, just as in the Reis machine. 

The Court. — There is no spring. 

Mr. Dickerson. — No, there is no spring, of course: it don't 
need a spring. This point is to be set rigidly, so that the diaphragm, 


in vibrating to and fro, will alternately touch it and recede from it. 


There is no spring in a circuit-breaker, unless in one direction, so as 
to let the point yield after contact; but it must not follow up the 
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contact point on the diaphragm or it would not break the circuit. 
In the Reis instrument, described in the Scientific American article, 
there is no spr ing. It reads,“ a platinum point attached to the arm, 
while a set screw brings this point in slight contact with the disk” 
(defts’ exhibits, p. 100)... What Dan said was, that this point should 
be platinum. Platinum is the material always used fora circuit- 
breaker. A spark passes every time the circuit is broken, and plat- 
inum is the most reftactory metal, and is able to endure the beat of 
the spark, und is, therefore, used as the point in all cireuit-breaking 
instruments of any consequence. Dan told him it should be of plat- 
inum, as it should be for a practical machine ; and, in proof of what 
Landis said, there is the thing that he describes in his testimony. 
That is a Reis circuit-breaker. (See for this particularly, app. 
p. 423.) | 

Now, sir, those witnesses are our witnesses; but they are corroho- 
rated by Dan in so far that Dan tells us that Mr. Shapley told him 
about Reis, and said it was like what he was doing Oct. 3, 1876; 
to which Dan made no reply, but by his silence consented. After 
Dan got this Scientific American, the next man who went down 
there saw the cireuit-breaker. That was more than six mouths after- 
wards, and, the witness says, “ Atthe time I seen it the membrane 
covering the opening of the can had been eaten away by mice.” Dan 
had got through experimenting with the Scien/ific Americon things 
in those six months, and was getting ready to follow up Bell closer 
with his C and I, ete., for Bell’s improved instruments had been 
described in the papers by that time. 

Now, sir, these witnesses have not been contradicted by Dan 
Drawbaugh. His partners have not called him to contradict them ; 
of course they could not; but, in their place, Dan’s partner comes 
into this Court and exclaims tn this presence, “ WHAT CHEEK, TO ASK 
Us TO CALL DrawspavucH!” Whatan answer! What an answer! 

What Shapley and Landis have testified to, stand as facts proved 
in this ease. The law of evidence is that that which is in the power 
of one man to prove, and the other to contradict, is the proper basis 
of testimony. When they call some idle '-fer to say, “I was, ona 
certain Sunday, ten years ago, in Dan’s shop, and I saw a certain 


> 


thing there,” it is not in our power to meet it. We have no witness 
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there, and are powerless. It has only one side to it. But here we 
have Dan Drawbaugh as a witness; and our witnesses swear, “ We 
said this to him, and he said this to us.” It is in Dan’s power to meet 
it and contradict it, if he dare; instead of which, his partner meets us 
with the logical and elegant remark, “ What cheek it is to ask us to 
put Drawbaugh on the stand!” And this, sir, when we prove that 
he had those things at that time and in that way,—which is perfectly 
Satal to his case unexplained and uncontradicted, 

Now, may it please your Honor, that carries us up to the spring 
of 1877. Let me compare that picture with what has been sworn to 
before your Honor. In August, 1876, his partner says Dan had 
reacbed high-water mark,—the Blake transmitter H, including the 
microphones which have since been invented by hundreds of men, and 
beyond which the wit of man has never since gone, —standing in that 
shop, on that table, by that clock, where Mr. Shapley went to negotiate 
with him for the use of his money, and where he showed to Mr. 
Shapley, and to the two brothers Landis successively, the tin can 
B, first with the electro-magnet on it, according to the first Scientific 
American, and next with the cireuit-breaking point, according to the 
next publication afterwards shown him. 

Well, sir, that old tin ean B was in the case, and that tin circuit- 
breaker was on it, and they had to account for that; because that 
was a circuit-breaker right before your face, —a plain circuit-breaker, 
with a bole in its tail for the wire to conduct the electricity, and witha 


point leaning up against the place where the diaphragm would be 


with its centre of metal; and they had to account for that, and they 
asked Dan Drawbangh what that tin strip was for. “Why, sir,” 
said he, “that is a spring I put in there to increase the tension of the 
membrane.” Well, that needs no comment,—that needs no com- 
ment; aman, who is a good mechanic, putting a little strip of soft 
tin on an instrument fo increase the tension of a crumhead. Of 
course that is not true; but he had to explain that piece of tin, and 
it was the only thing to say, unless he gave up his case. 

But we have got the witness, may it please your Honor, to whom 
he did explain it, —we have got him; he stands unquestioned and 
uncontradicted » and he is met by that silly pretence that a piece of 
so!t tin, with «a hole in the tail of it to carry off the conducting wire, 
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was meant for a sprinG to increase the tension of the stretched 
membrane diaphragm on that tin can. 

You must decide between those two stories, may it please your 
Honor; I do not propose to argue it. That is the way it stands, — 
just so, not otherwise. 

While our witness has no interest in the question, Dan’s interest 
is so immense in the golden future that he refuses to disclose it. 
It is so terrifically great that it runs up among the millions. 

Now, miy it please your Honor, the next assertion in the testimony 
before you, — and it is triumphantly claimed by his partuer, — is 
that high-water mark was reached by Dan, August, 1876. Nothing 

more was done, —_ l Meal 720 other invention was made afterwards, su 
they say, and Mr. Hill’s pride was displayed when he exhibited his 
partner as having achieved that marvellous work. What was done 
afterwards? Why, sir, the testimony in the case is, that, from 1°76 
up to 1879 and 1880, Dan Drawbaugh was af work night and day 
making telephones (see it collected, brief, p.331 efseg.). Dellinger, 
who did not go there until 1876, is emphatic about it. He was at 
work night aud day making and experimenting on telephones. Dan 
Drawbaugh’s wife, in 1876, complained of his working on tele- 


phones, — “ never before,” says Henry Drawbaugh, his brother (defts, 


i, 419, ans. 46). The newspapers in 1878 said that he then was busy 


inventing “a telephone on a different plan from that now occupying 
the attention of scientists, which will produce the sounds louder and 
plainer than the MOTHER INVENTION ” ( Mechanicsburg Journal, April 
6, 1878; brief, pp. 210, 215). Chellis could not get Dan to work 
on the molasses-spigot patterns in 1878, because his whole soul was 
wrapped up in experimenting and working on telephones (defts, 1, 
549). But high-water mark had been reached two years before; 
y and there stood the Blake transmitter as the monument of that labor 

in that shop, according to the preseut testimony. What was he doing 
afterwards?’ There is a little piece cf evidence here that character. 
izes both the men. The actors are: Dan, a half-childish sort of crea- 
ture, as most of these fanatical people are; Chellis, a shrewd specu- 
lator of the ninty-nine-cent variety. At that time Che'lis was work- 
ing Dan for all be was worth on the patterns for the new molasses 
spigot ; but Dan was distracted by the telephone work be was doing, 
18 
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and neglecting his partner’s work, and Chellis resorted to a little 
stratagem to control him (defts, i, 549) :— 

“I told him,” says Chellis, '" Dan, we will hurry up and get through 
with these patterns, and we will look into this telephone, and [ will 
go in with you.” This seemed to p'ease him, and he talked telephone 


all the balance of the day, hut did not do much, if any, work. 
"QQ. Did you mean what you said, or was it only a little stratagem 


to get him to finish the patterns? 
“A. Iwas just using that so as to get him to finish the patterns, 
and did not really have much purpose of going on with him.” 


Just as one would manage a peevish child. But what a picture 
is that! More than two years after “high-water mark,” and the 
Blake transmitter standing on the table before them, and the world 
full of Bell and his great invention, — if this story is true! 

All that they offer you as made in these years, however, when all 
this day-and-night labor are going on. are three fancy machines, 
having nothing new in them. One of them is the Blake transmitter 
dupiicated with two contact points instead of one; and the other is 
a transmitter and receiver in a fancy box together. This is the 
machine which Dan made one of his dupes believe would cure deaf- 
ness, and by which the poor fellow supp sed he heard in his deaf ear. 
In this instrument the vibrating diaphragm, which Is to affect the ear, 
is left in a box, and a tube leads to the ear, instead of placing the 
diaphragm directly at the ear, as in the Bell instruments inuse. That 
is one of Dan’s ideas, — he is the inventor of that. 

Mr. Hitt. — The diaphragm is in the end of the pipe that he puts 
to his ear; it also makes an excellent stethoscope, an admirable 
instrument. 

Mr. Dickerson. — The sounding diaphragm is iu the box, the pipe 
coming to the ear; but nebody uses it or wants to use it. That is all 
the result they offer for those three years’ day-and-night work. What 
was he doing in those years, may it please your Honor? Was he not 
hanging on to the Bell wagon, and copying the developments as they 
came out in the world’ One of these newspaper articles says about 
him, “There is nothing engages ihe attention of the scientitie world 
that does not also interest Drawbaugh”; and so it was here. He 
was chasing up Bell, going up to the Western Union office in the 


city of Harrisburg, examining and borrowing telephones, and tak 
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ing one instrument home with him and keeping it two weeks; and 
having the instruments he did not borrow opened to see how they 
were made, and then going down home and making them. 

The Court. — When was that? 

Mr. Dickerson. — That was in the spring of 1878. He went up 
to our place in Harrisburg,— when I say “our place,” I mean the 
Western Union place, — he went up there and borrowed — actually 
borrowed —a Bell telephone. It was in the spring of 1878, sir, 
when he went up there to see what is called the “snuff box.” 

Here, sir, is the telephone called the “ snuff box,” made by the 
Western Union Company at that time, infringing the Bell patent, 
and here is Dan’s A. 

Now the difference is, that A is round, and is turned on a lathe, 
while the snuff box is made in the shape of an ellipse; but they are 
both magneto receivers. 

Dan went up to Harrisburg and asked to see the inside of this 
“snuff-box” instrument. Zeigler, the witness, opened it for him, 
who thus testifies (defts, ii, 1028) :— 

He looked at it a moment or so, and with a significant shake of 
his head said, as near as I can recollect, ‘Mine will not do: it is too 
much like that.’” 

I should say so; I should say it was slightly. Then he borrowed 
the Crown instrument, which is a magneto instrument made by 
Phelps, owned by the Western Union It has the permanent mag- 
nets curled around behind the electro-magnet, instead of extending 
out behind it in a straight line, as Bell makes them, but they are the 
same in effect. It is a fanciful way of making the instrument. Did 
Dan get his idea of the curled and bent magnets then? DaN NEVER 
THEN SAI) THAT HE HAD INVENTED THE TELEPHONE !* 

This all happened when Dan was working day and night on tele- 
phones, and when his wife at home was naturally complaining 
that in place of attending to his business, —the business at the 
faucet place, or the clock place, or wherever he had anything else 
to do, — he was bothering himself with these things, and not doing 


any work; and she said to Chellis : — 


* See Zeigler. abstract. 412: Wert, p. 415. Also. brief, 221, 279. 
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“Mr. Chellis, Dan works at the telephone as soon as you go away, 
and most every night does not get home until twelve or one o'clock 
. . « and he said he would go to the poorhouse before he would give 
up working on it” (defts, 1, 54%). 

How much we are indebted to Chellis for valuable information ! 
That was in 1878-9. Where is the product of that work? It does 
not exist, unless it is fo be found in the instruments which are said to 
have culminated in August, 1876, 

Now, sir, that is the story told by both sides. It is our story 
uncontradicted ; but all this, vour Honor, is in our brief and our 
abstract, and I will not now read the testimony relating to it. Iam 


trying to bring your H.-nor up to our points by making a rapid state- 


ment of the testimony in its logical order. 

The Court. — Have you anything in your brief bearing upon that 
point ? 

Mr. Strorrow. — It will befound pp. 189, 190, 203, 204, of the 
brief. 

Mr. Dickerson. — We now come, may it please your [lonor, to 
the record evidence; and here we have got Dan Drawbaugh on record. 

Mr. Matthews from Baltimore, the editor of the Ballimore Amer- 
ican, attracted by the publication in his own paper of an article 
in which Dan Drawbaugh was described as the wonderful inventor 
of this wonderful clock, travelled two hundred miles to see the won- 
derful clock, when every newspaper was full of telephones. That 
was ln the spring of 1878. Drawbaugh, at that time, your Honor, 
had in that room where he and Mr. Matthews stood, 7f this testi- 
mony be true, this collection of the most marvellous creations that 
ever came out of the brain of man, as their expert tells your Honor ; 
and Drawbaugh did not show them, or say a word about them. 
Think of it! it is a miracle. Not the kind of miracle by which 
Dan made the deaf man hear; here was a man too intelligent to be 
humbugged. Mr. Matthews and Dan stood together in that room, 
April, 1875, with all these marvellous things, when every news- 
paper was fuli of the telephone, and the improvements on it which 
were being made by hundreds of experimenters, and what did he 
say? Mr. Matthews wrote an account of what he said and pub- 
lished it. Here it is; it is a mere incident to his elaborate account 
of Dan’s wonderful clock : — 
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“It may be mentioned that Mr. Drawbaugh constructed a rude 
telephone long before Edison loomed up as the boss inventor. He 
NEVER EXPECTED TO SEND ARTICULATE SPEECH OVER A MAGNETIZED 
WIKE; but he believed that the ALPHABET could be arranged after 
the manner of the musical scale, and that messages coul] be trans- 
mitted by the variations of tone and piteh.” 

Your Honor remembers Dan’s ALPHABET instrument, which so 
many have deserb-ed. 

Matthews took notes of Dan’s statements, and went home, and 
wrote his account to the best of his recollection; and he sent that 
paper back to Dan, who acknowledges its receipt. Dan then stood 
in the presence of a man who could have given to the world on the 
wings of the wind the claim that he was the first inventor, or could 
have given vent to his moans, if he had any. Bell stood before the 
world crowned with glory. But here with this ready vehicle for 
uppearing before the ungrateful world, and telling his wrongs or 
his rights, what did he say’ Why, that he experimented on this 
thing before Bell or Edison, but pip NoT EXPECT TO GET ARTICU- 
LATE SPEECH. Mr. Matthews, who was not a scientific man, drew a 
conclusion from what he said that he had intended to use musical 
tones. He says in his testimony that Dan did not speak of musical 
tones, but he inferred from his talk that he meant to use them. 

Imagine, sir, Dan stating to a newspaper editor in 1878 that he 
had “NEVER EXPECTED TO SEND ARTICULATE SPEECH,” if he had in 
that room, and had had for ten years, instruments that would talk 
so that a countryman, or a child, or a woman, could come in there and 
read newspapers through them, well known to everybody in the neigh- 
borhood ; and when there they were, monuments of his work, stand- 
ing all around him, about which he never opened his lips, except 
to say he never expected articulate speech. 

It is not in human nature! God does not make the human animal 
that way. None was ever made so. He makes them so that they 
will lie, and will steal, and will do all manner of evil things; but 
he does not make any that will act like that. He never has; and 
the Court takes judicial notice that he never has. (For Matthews, 
see brief, p. 210.) 

Mr. Hitt. — Justa moment. I will state that the letter of 
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Matthews has not been filed; I am so informed by the clerk, who tells 
me that it has not been filed. 

Mr. Storrow. — [t is to be filed, and it has been in the clerk’s 
hands this forenoon. 

Mr. Dickerson. — That is to be the part of the proot. Now, may. 
it please your Honor, th’s was a mighty piece of evidence. It needed 
very much that it should be attacked: and it was attacked in 
the most delicate and insidious manner that I have ever seen in a 
court of justice. My friend, Senator Edmunds, with the tact which 
characterizes him in all his efforts in the world, either as an orator, 


a logician, or a gentleman, being entitled to take every fa7r advan- 


tage in the case, thought that he would give Mr. Matthews’s depo- 
osition and Mr. Bell’s counsel a stab in the back. In the most deli- 
cate manner he turned to my Brother Storrow, right here, and said, 
“TI think it my duty to ask my friend, Mr. Storrow, if he has not a 
letter from this witness contradicting or impairing his testimony.” 
That was a delicious moment for us. We saw Mr. Edmunds look- 
ing into the muzzle of that gun to see whether it was loaded — and 
it was. Tle was not here this morning at the funeral. He shot a 
Parthian arrow and fled. Here is the letter which was to demolish 
Mr. Matthews and us at once, and it only reaffirms Mr. Matthews’s 
deposition. If Brother Edmunds had known us as well as we know 
him, he would not have suspected us of suppressing any testimony. 

But, sir, another record came up just then, — Dan Drawpaven's 
AUTOBIOGRAPHY, written by his own procurement, and published in 
the place of his nativity, in which he savs of himself—what? That 
he is the “znventor of the JUSTLY CELEBRATED ELECTRIC CLOCK, and 
of several kinds of telephones.” Well, there was one thing at that 
time in the world JUSTLY CELEBRATED, and that was the telephone ; 
and there was the electrical clock, which Dan had got celebrated, but 
not “justly.” There is where he put in a falsehood that he invented 
the clock; but it was celehrated. But, being the true *nventor of the 
telephone, as he now says, and having copied Bain’s clock out of the 
encyclopedia, he stood there and gave to the world an account of 
himself in the spring of 1878, and he told the world, “I am the 
inventor of the justly celebrated electric clock, and of several kinds of 
telephones.” 
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And your Honor now knows, because you have been told so by 


Dan’s partner, that we were trying to hunt up Dan’s manuscript 


of that published autobiography To DEsTroy rr, FoR fear your Honor 
should get at it, in which we failed ignominiously, because Dan’s 
partner produced it out of Dan's possession, to make sure he wrote 


it. The opening sentence of that autobiography is, 


“ DaNIEL DRAWBAUGH. 

” One of the greatest inventive geniuses of this age (SO PROLIFIC OF 
GREAT MEN ) is the subject of this sketch, Daw Drawbaugh, who was 
horn in year . in the quiet, secluded village of Milltown, three 
miles S. W. of Harrisburg, where he has spent the greater portion 
of an active life conceiving and producing, as a result of an 
unusually fertile brain, a score of useful, ingenious machines and 
devices.” 

We Anow that Dan is a very “ modest and diffident” man, because 
un unimpeached witness has so sworn. How it must have tried him 
to write this! 

At Mechanicsburg, at this time, his friends were publishers of two 
newspapers, called the Saturday Evening Journal and the IJnde- 
pendent Journal; and in April, 1878, they were puffing Dan and 
reporting what he said to them of himself. These papers had, in 
* October, 1877, spoken of ~ Bell's telephones” going into use in 
England; and April 6, 1878, the Journal states, “we have been 
informed that Dan Drawbhaugh, the celebrated mechanic of Eberly’s 
Mills, is inventing a telephone on a different plan from that now 
OCCUPY Ng the attention of scientists. which will produce sounds louder 
and plainer THAN THE MOTHER INVENTION.” 

The Courrt.— Where is that reference ? 

Mr. Dickerson.—I will give it to you, sir: p. 398, complts, 
iv, exhibits; brief, pp. 209-218. On the next page the Journal 
describes Drawbaugh as a magnificent genius,— how he talks like a 
buzz saw. They say, “He labors like he talks, with a rush and a 
qush, that nearly bewilders his auditers.” You could no more under- 
stand him than you could understand a buzz saw. They then say, 
- We are under obligations to him for much m ormation in general 


and TELEPHONES IN PARTICULAR, and the Independent Journal will 


_—_ eT a — 


* Complts, iv, exhibits, 407. 
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he glad to announce the completion of the NEW TELEPHONE he 1s 
constructing, and hopes the speaking machine will bring many dollars 
into the pockets of its ingenious inventor.” 

The editor also says: “Mr. Drawbaugh is an indefatigable worker 
in his specta7 line, and he never gets discouraged.” We have found 
that out to our cost, sir. 

The Court. — Will you give me «a memorandum of that ? 

Mr. Dickerson. — Yes, sir; that is p. 598 of Vol. IV. of com- 
plainants’ exhibits, brief, pp. 209,218. There is Dan Drawbaugh on 
record on his own information. 

The Court. — Who was the correspondent who contributed this 
article to the Saturday Evening Journal of Mechanicsburg ? 

Mr. Dickerson.—It was done by the editor. 

Mr. Hirt.— A man by the name of Rockafellow, whose affidavit 
they took in their moving papers, but did not examine as a witness, 
because he had been convicted and sent to the penitentiary. 

Mr. Dickerson. — It is true, I believe, that the man has since 
heen in the penitentiary: but the articles were published in a news- 
paper, and the newspaper has not been in the penitentiary, that ever 
we heard of. They were published at the time in his own village. 
where he lived, and by his friends: and Dan Drawhaugh has not at- 
tempted to explain or contradict them. We could not call this con- 
vict, of course, so we tracked Dan right to his office, with his tele- 
phones in his hands, and we cross-examined Dan about these articles, 
who admitted that Rockafellow came to see him and was shown the 
telephones Dan was then working on (brief, p. 209). 

I now proceed a little further. About that time, sir, his Clock 
Company was at work, and he was going through the farce of apply- 
ing for some sort of a patent about that clock, and the company em- 
ployed Mr. Theophilus Weaver as their patent agent, and Drawbaugh 


, “roe 
went to Mr. Weaver to give him instructions how to draw the patent 


for his “ justly celebrated electric clock”; and then he said to Mr. 
Weaver, “I experimented on the telephone, though I never made 
anything out of it.” Mr. Weaver was a patent agent, and naturally 
anxious to follow up a suggestion like that, and in reply to a question, 
Dan said to him that he had been experimenting on telephones ; and 
Drawhaugh drew a sketch of the telephone he had been experi- 
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menting with on the back of the specitication which Mr. Weaver 
was preparing for this “ justly celebrated electric clock.” And that 
is how it came to be preserved. Theophilus Weaver produced it ; 


und here is a photo-lithographic copy of it (complts, i, 399: iv, 363.) 


‘ 


This was in the spring of 1878. Just look at that sketch, your 
Honor. You see that there is evidently a lever running from left to 
right over a telephone diaphragm, with its point resting on the centre 
of the diaphragm. and with a wing or flat piece out at the extreme 
right-hand end. You see that the motion of the telephone diaphragm 
communicated at its centre to the lever by the pin will be increased at 
the end of the lever: and the amplitude of vibration will be increased. 
If the centre pin moves the one eighth of an inch, for illustration, the 


end with the plate on it will move two eighths, and more sound will be 


made. This is an idea that has been hit upon by many mechanics, — 


that possibly they can make the telephone talk louder by putting on 


a lever and increasing the amplitude of the air vibrations which strike 


the ear. It is an obvious idea to a mere mechanic. but it is not a 


practical thing to the electrician. 
Well, he made this drawing on the back of the specification that 


Weaver was then writing for his clock. That is the way, in the 


providence of God, that it comes to be preserved; and we have it 


here, and it shows how Dan was going to make the telephone ~ talk 


louder.” Mr. Weaver was an old friend of Dan’s: he had been his 


friend for years and years; he had been the man to whom Dan had 


heen applying from time to time for patent information ; and Dan had 


heen reading patent books in his library. More than that: in 1876, 


when the Axle Company was about winding up, Mr. Weaver had a 


mind to buy it out, and he went down there and spent two days 
with Dan. in that very room where D and E and | and M and G 
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and O. and all these things were, in taking an inventory of the Axle 
Company's property. for the purpose of determining whether or not 
he would buy it. During all that time Dan never said * telephone ” 
to him. Weaver was /7s Sreead and a patent agent, As they how 
swear, Dan was all the while bursting with grief. and bemoaning 
his hard fate, because he could not get anybody to apply for a patent 
for him for these great inventions, which, at that time, he had brought 
to their ultimate perfection. Does anybody believe that? The in- 
tellectual stomach can hold that stuff about as easily as the physical 
stomach can hold two ounces of ipecac. The defendants made an 
insulting cross-examination of Weaver by putting into their ques- 
tions insinuations, everv one of which was false; but they never 
attempt to contradict him by Dan. who knows that it is all true. 
(See abstract, p. OOS, ) 

But we will go a little further. There are two gentlemen in Har- 
risburg, by the names of Kiefer and Wilson. At that time, Mr. 
Kiefer was the superintendent of the telegraphs of the Pennsylvania 
Railroad, and also had a telegraph-supply store in the city of Har- 
risburg, where he sold electrical supplies. His firm manufactures 
for the United States government their electrical apparatus. The 
other gentleman is Mr. Wilson, the telegraph superintendent of the 
Northern Pennsylvania Railroad, which runs up through Harrisburg, 
and diverges through ditferent parts of the State. Now, if there ts 
any human being on the face of the earth who is and must be accurate 


and reliable, it is the superintendent of the telegraph system of a 


great railroad. Thousands of lives depend upon the accuracy with 


which he administers his responsible trust. A single message falsely 
sent or falsely omitted, and a train rushes to destruction, and hundreds 
of lives may be lost. Plunging, as trains do in the dark night, through 
fog, and sleet, and snow, they must rely with the most perfect con- 
fidence upon the fact that that little wire has carried before them the 
information that they are coming, that the line may be clear. If the 
operator neglects his duty, then a terrible crash may occur. And here 
is almost the only danger of railroad travelling to-day. Since I have 
been arguing this case, we have read in the papers an account of a ter- 
rible calamity which has occurred upon the Baltimore and Ohio road 
because one of the telegraph men failed to do his duty, and thereby 
sent to sudden death innocent men who had relied upon and trusted the 


\ 
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ability and fidelity of that man. Their fate had depended upon his 


integrity. These two gentlemen, Kiefer and Wilson. were the 


superintendents of the telegraph lines of those two great systems. 
One of them is now, or was when this testimony was taken, the mayor 
of the city of Harrisburg, although I do not know that that of it- 


self is any great recommendation: but to be the superintendent of 


one of these great systems for vears és a very h igh recommendation. 


These men were friends of Dan Drawbaugh. He went to them for 


information, and for supplies, and he took to them his magneto key, 


and wanted them to use it. Yet, duri_g all those days he never said 
“telephone” to either of them. If he had, aud if he had had those 
things, Alexander Graham Bell might as well have not been born. 


His name would never have gone beyond the town of Cambridge, or 


wherever it was that he then lived, if this testimony be true. 


In their argument my adversaries have never attempted to explain 
to vour Honor why he did not speak to Kiefer or to Wilson (for they 
were both helping him with his electrical work ),— why he never said 


to either of them anything abont his telephone. They do not 


attempt to explain this fact. They are as dumb as an oyster; but 
they turn to your Honor and say that they have a cartload of 
Ditlows and Kahneys, and cattle like that, and that you must 
believe their story. because they have sworn to tt. For Messrs. 
Kiefer and Wilson see brief, pp. 205-3. 

The Court. Have you any evidence as to what instruments 
were in his shop— either these, or resembling these — prior to the 
time when he was at work on the magneto-electrical machine ? 

Mr. Dickersox. Yes: we have some evidence on that subject. 
Undoubtedly the string telephone was there. Two or three of their 
witnesses described the tin can with a string. In John Drawbaugh’s 
shop, across the road, there was a string telephone ; and about that 
there Was a piece of work done that I will occupy a minute or two in 
speaking of, for it will illustrate the whole case. It and other evi- 
dence on the subject are in our brief (pp. 311-815). 

John Drawbaugh, Dan's brother and next-door neighbor, had a 
string telephone in his place, and the partners Knew about it. A 
witness named Eppler speaks of it. Hehotd the partners about it. 
He told them that he had seen in Jo/n Drawbaugh’s place a talking 


machine, which was a string telephone, and that he had gone home 
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and made one. Thereupon they called him,—or rather we had 
called him as our Witness about a date, and they made him their wit- 
ness on that subject, —and proved by him, by careful and adroitly 
limited questions, that he had been at Eberly’s Mills in a shop 
owned by a man named Drawbaugh, and had seen a talking machine 
there in the year 1872, 1875 or 1874, — somewhere along there : 
and that he had told Mr. Storrow that he had seen a falhing machine 
in Drawbaugh’s shop at that early day. That looked very serious. 
If they could have proved that Mr. Storrow had information of such 


a thing as an electric telephone at that time and place, and had sup- 


pressed it When he put the witness on the stand about something else, 


they would have damaged us and our case immensely. They took 
the chances of trying to do that very thing by that particular wit- 
ness. When the direct examination closed it left us in the position 
of having heen told that Drawhaugh. vupliedly Dan, Of COUrSE, had il 
telephone, a talking machine, in 1872, 1873 or 1874, and of never 
having mentioned it. If that fraud won, it was all right; if it failed. 
they thought they were no worse off than they were before. For- 
tunately for us, Mr. Storrow knew all about it: and on cross-ex- 
amination it turned out that this witness had told him that it was a 
string telephone in John Drawhaugh’s shop there in the village, and that 
he had gone home and made one himself just like it: and, more than 
all, that he Aad fold the true story to Mr. [fill before he was exramined, 

The Court. — Did he say it was in Drawbaugh’s shop ? 

Mr. Dickerson. -- Yes: in “Dreaiwhargl’s” shop. 

Mr. Hitri. — But not in Daniel Drawbaugh’s shop. Daniel never 
had anything to do with it. 

Mr. Dickerson. — The witness was so examined as to say it was 
in ~ Drawbaugh’s~ shop, which your Honor, or any one under the 
circumstances, would have understood to mean Dan Drawhaugh’s. 
We got it out of him that it was in John Drawbaugh’s shop, and a 
string telephone: but he said ~ Drawbaugh.” and left the inference 
that it was Daniel Drawbaugh’s shop, and that it was the e/ectric tele- 
phone. That was a stab in the back that might have made a wound 
that could not have been cured; but fortunately for us, Mr. Storrow 
knew the facts, and proved by him that he had told them all to 
Drawbaugh’s partner before he was examined. It left a string tele- 


plone right there in the village in the hands of Drawbaugh’s brother 
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on that day, and neither Daniel nor John Drawbaugh have been 
called since. 

Mr. Storrow walked among pitfalls and was not entrapped; he 
handled pitch and was not defiled. 

We do notattempt to reconcile the defendants contradictions, or to 
explain their story. Many witnesses have sworn to things who are 
not specifically attacked. A laborer swears that ten vears ago he sawa 
telephone, and tells nothing else important. How can he be assailed ? 
He does not describe anything, and is incapable of doing so; but 
they hold up to him the tin can and he says he saw it and heard it 
talk. Maybe he did in 1877. Maybe it was a string telephone he 
saw in 1870. We don't know. But there are a great number of 
causes where these witnesses have been carried over from the date 
before our patent as sworn to by them to the true dates when they 
saw Dan working these things, and so have proved our case for us. 
As your Honor knows, these witnesses were examined years after the 
event. Whatever Dan did, no doubt happened between 1876 and 
1880. Our witnesses saw it then from its beginning. Their wit- 
nesses saw it too, and then shoved it back years, either wilfully or 


ignorantly. I will give you one illustration on this point, and will 


then have done with it. 

The Court. —I did not know, when you spoke of the existence of 
a string telephone, but there were some intelligent witnesses who 
had testified expressly to having seen it. 

Mr. Dickerson. — There are specitically Eppler and Ejicholtz 
(brief, pp. 311-313). Generally they simply state the facts that can 
be accounted for only by the exist -:nce of the string telephone. One 
witness says that the instrument was composed of (wo tin cans with a 
wire betweem them (brief, p. 310). That was a string telephone. He 
does not call it a string telephone, but he describes it. 

The Court. — When did these sting telephones first come into 
use ? 

Mr. Dickerson. — They are  . record prior to 1869 (complts, ii, 
1175). 

Mr. Hrtx. — They have been known since 1680, in some form or 
other. They are very old. They are sold on the street, and then 
disappear for a while. Now they have got them improved so as to 
be very useful. A number of ingenious appliances have been made, 
and they are capable of being used to some advantage. 
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to prove by a hundred laborers that they saw some incredible thing 
ten years ago, and they should swear to it, and it is perfectly absurd 
in its face, what then? The other side would say, “~ Well, that is 
proof; why don’t you impeach their character for truth and veracity 
in the community in which they live?” We say that they have no 
character for truth and veracity, or anything else. They are mere 
ciphers in the hody politic. Their story must he judged by other 
standards. 

I now come toa few remarks about the Bell patent. It has been 
criticised at length. Ido not think I need to spend any time about it. 
Whatever is to be said about it is in our brief, and, I take it, the 
questions are concluded by the decisions of the courts, who have 
heard this kind of talk before, and have passed upon it; but it is 
just to Mr. Bell that I should make one or two statements with 
regard to his patent. In that patent you will find two things. One 
of them is a general description of a liquid transmitter, — one mode 
of producing the undulating current, which is the basis of his inven- 
tion, by varying the resistance through a liquid transmitter: that 
is in the patent, I read from page 5 of the Book of Patents : — 

“Undulations are caused in a continuous voltaic current by the 
vibration or motion of bodies capable of inductive action; or by 
the vibration of the conducting wire itself in the neighborhood of 
such bodies. Electrical undulations may also be caused by alter- 
nately increasing and diminishing the resistance of the circuit, or by 
alternately increasing and diminishing the power of the battery. 
The internal resistance of a battery is diminished by bringing the 
voltaic elements nearer together, and increased by placing them 
farther apart. The reciprocal vibration of the elements of a_ bat- 
tery, therefore, occasions an undulatory action in the voltaic cur- 
rent. The external resistance may also be varied. For instance, 
let mercury or some other liquid form part of a voltaic circuit : then 
the more deeply the conducting wire is immersed in the mercury or 
other liquid, the less resistance does the liquid offer to the passage of 
the current.” 


There is the variable-resistance method, done through a liquid. 


“ Hence the vibration of the conducting wire in mercury or other 
liquid included in the circuit occasions undulations in the current.” 


Then he goes on and mentions other things ; and then he describes 


the generation of a variable current, made variable in the act of 
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its creation. That is the magneto method, with which your Honor is 
familiar; and he then describes Fig. 7, the speaking telephone. 
The fourth claim of his patent is : — 

“4. The method of producing undulations in a continuous voltaic 
cireuit by gradually increasing and diminishing the resistance of the 
circuit, or by gradually increasing and diminishing the power of the 
battery as set forth.” 

The fifth covers the whole field : — 

“5. The Meruop oF and apparatus for transmitting rece? or other 
sounds telegraphically, as herein described, by causing electrical 
undulations, similar mn form fo the rihrations of the aur ACCOMPANYUNY 
the said vocal or other sounds, substantially as set forth.” 

That was the great discovery —to bring that current of electricity 
under the control of the voice, so that its “form” (to use a scientific 
term) should vary exactly as the ~ form ” of the air waves generated 


by the rore of the speaker varies. That was the magnificent con- 


ception which has filled the world with speaking telephones, and 


made this dull earth as if it were a living body, alive with nerves 
from one extremity to the other. That, sir, was the grand concep- 
tion: and that was patented as a speaking he lephone (brief, p. 63). 

When it came before the men of science in the world — before 
those chosen judges who assembled to Philadelphia, the chief of 
whom was Prof. Joseph Henry, tutor of my boyhood, guide of my 
vouth, friend and companion of my manhood! and along with him 
Sir Joseph Thotnson, the greatest living electrician —they bowed 
their heads in veneration; they expressed their astonishment in 
words beyond which the English language cannot go. Sir William 
Thomson said :— 

“Who can but admire the Jardshood of snrention which devised 
such very slight means to realize the mathematical conception, that if 
electricity is to convey all the delicacies of quality wHicn DISTIN- 
GUISH ARTICULATE SPEECH, the strength of its current must vary con- 
tinuously, and as nearly as may bein simple proportion to the veloci- 
ty of a particle of air engaged in constituting the sound.” ( Brief, p. 66.) 

Before that great tribunal Alexander Graham Bell appeared, un- 
heralded and unknown; and, as if illumed by a flash of lightning, he 
emerged from that great exhibition with a@ name,—the only name 
which was there made immortal. 
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But who else was there ? 

Groping around in that crowd was Daniel Drawbaugh. He spent 
five days there. When Mr. Bell stood upon that pedestal of fame, 
honored by the assembled wisdom of the world, Drawbaugh had at 
home, as they now swear, and E and H, the Blake transmitter, 
and he opened not his mouth. He went there with the richest man 
of his village, — George Leonard, — who was his next-door neigh- 
bor for years, and who had never heard at home of Dan’s invention. 

jut Dan was so modest that he could not even lean over and whisper 
in Leonard’s ear, “ My dear sir, this is very remarkable ; I have had 


those things at home for ten years, but never told you before. Don't 


mention it to anybody now, for fear that my. modesty may be 


shocked ; but I have got them much efter at home.” He did not even 
have the courage to do that. He stood there in blank silence while the 
preans were sung in praise of Bell's wonderfnl invention. Then what 
did he do? He went right home from that place, and never opened 
his mouth to anybody to complain, but sat down to work out a delib- 
erate little scheme to cheat Shapley out of some of his $2,000, by 
selling him the right to patent the electric clock ; and he made the con- 
tract to do it on the 6th of November. That is what happened. And 
from that time he plotted on with his little games, beholding this mag- 
nificent invention extending all over the world, yet never opened his 
mouth. When his partners, the ninety-nine-cent man and Dr. Mof- 
fitt, made their contract with him in 1878, two years afterwards, to 
go into the molasses-spigot business, he asked them to help him in his 
telephone experiments, but they objected that Bell was the ¢aventor 
and he couldn’t anticipate Bell; to which he said, “I don’t know 
about that; [ have been working at it a good while,” — when, right 
there in that room, where they all then were, were all these great 
inventions, perfected, then two years old, and the telephone itself 
more than eleven years old. I cannot talk about such stuff with 
patience. As the Supreme Court said in the Atlantic Works case, it 
may be all true, but it would not be safe for courts to assume it to be 
true; it is so contrary to all the rules that govern human conduct. 
Now let me show you, if I need to do it, Dan’s * Blake trans- 
mitter,” and with it the rea/ one. It has been pointed out to you 


arlier in the argument, when you were not so familiar with the 
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physics of the case as now. They are the same thing. There is 
not the least difference. When Macaulay was reviewing the Life of 
Madame D’Arblav,— born Frances Burney,—and came across 
some passages in Evelina in the magnificent diction of Dr. Johnson, 
who was the intimate friend of the author when she wrote the book, 
he pointed them out in his review, and exclaimed, —*~ Sam Johnson, 
or—the devil.” That is all I need to say here: “ Blake, or the 
devil.” 

Here is the Blake transmitter. It has a cast-iron ring just like 
Dan’s. Here is our cast-iron ring. Our bridge is across here just 
the same; then the delicate adjustment; and then comes the 
‘carbon holder. The joke of it is that in the real thing that little 
brass cup which holds the hard carbon is filled with lead za erder to 
give it inertia, which is essential; but one cannot see the lead with- 
out first taking out the carbon. When Dan copied it he made the 
brass cup just as in the original, but he dd not put in the lead, 
which he couldn't see. That was his modesty again. But another 
thing. There is a spring finger which holds our diaphragm in place. 
It is very desirable to have the diaphragm untrammelled at its edges ; 
and this finger holds the diaphragm in its place in such a way that it 
does not need any other fastening and can be left untrammelled. 
But, as you look into it, you do not see that the diaphragm is un- 
trammelled at the edge, and Dan did n't know that device. He 
hadn't borrowed a“ Blake transmitter,” and taken it home to dissect, 
as he did the magneto instruments. Well, sir, Dan has put the 
finger there to hold the diaphragm in place; but he has also screwed 
the diaphragm fast, whereby the capacity for free vibration is im- 
paired. He fell into that trap as he did into the brass cup, because 
he could not see on inspection these two things. 

When he was working days and nights, and running up to Harris- 
burg to see those instruments, he did not know all about them; and 
so, when he copied them, he did not copy those concealed devices. 

And there, sir, is that electrical lever — the Ruhmkorff coil — right 
in Dan's box, as it is in the Blake transmitter. What did he know 
about an electrical lever, and the Ruhmkortf coil? How should he 


even know that it was needed? He did not have any light on the 
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question. The necessity for that thing was ascertained only by trying 
the telephone orer long lines, where the current was affected by the 
induction which comes with long lines, and where this device was 
needed to increase the intensity, which it does. But until a man had 
tried the experiment on a long line —until he has made that thing 
and found it to be deticient —he would not think of applying a 
Ruhmkorff coil there. 

And so in regard to this wonderful microphone. Let us see how 
that was discovered. The moment Bell's patent came into existence, 
in Which he pointed out to the world the variable-resistance method, 
— he had two telephones in Philadelphia in June, 1876; one with a 
battery and variable resistance, and one the magneto instrument, —- 
the moment they came out hundreds of men immediately began 
investigating to find out some better material for the variable resist- 
ance than water or mercury as pointed out in Bell’s patent. Edison, 
with that kaleidoscopic brain of his, that keeps turning out Infinite 
permutations, set his whole shop to experiment on that problem, — 
picking up a lump of coal, or a piece of pine wood, or anything on 
the earth, and trying it in order to see what was the most sensitive. 


There was only one way by which they could find that out; and 


that was by the use of the telephone itself. There is no other instru- 


ment known to man which can detect these delicate variations. 
Nothing can do it but the thing itself. J/ had to feel for and tind out 
carbon. That is how the sc/eat/fic men found it out, —by months 
of experiment. There is nothing else will do it. But Dan had 
only to walk up to Harrisburg and pick up a piece of hard carbon in 
the yard of the gas company and put it in. That is how he found 
it, he tells us. Talk about hundreds of men being engaged in mak- 
ing that discovery ; he could beat them to death on that. He simply 
walked into a gas house and picked it up, and it was all right. Noth- 
ing easier in the world. But his partner asked him how he came 
by it. It was of course to be supposed that the man must have had 
some road to it, and so he was asked that question (defts, I, 
805) —_ 

"@. 150. Do vou remember Jor vou first obtained knowledge 


of that fact that low conductors, when under pressure, would conduct 
the current more freely than when not under pressure ; that is to say, 
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did you learn it by reasoning it out and then testing it, or by acci- 
dental discovery, or by reading it somewhere, or by hearing it from 
some one, or how 7” 

That is the question. How did you get at it? Why on earth 
should a man think of doing such a thing? What led him to it? 

"A. I don’t remember how I came to it; I had been experiment- 
ing in that direction; I pON’r REMEMBER OF GETTING AT IT BY ACCI- 
DENT EITHER; DON’T REMEMBER OF READING IT; I DON’T REMEMBER 
OF ANY ONE TELLING ME OF IT; I DON’T SUPPOSE ANY ONE TOLD ME.” 

There is the discovery of a fact that has given fame and fortune to 
a number of people in the world; yet when Dan was asked, “ How 
did you find it out?” he says, “I don’t remember; I don’t know; I 
don’t know whether I read of it ; I don’t remember of any one telling 
me of it; I cannot tell how I got it.” (See brief, p. 286.) 

Mr. Hitt. — The Blake transmitter came out about the beginning 
of 187%. 

Mr. Dickersox. — No, sir; it came out before the beginning of 
1879; it came out in the fall of 1878. Now, don’t make any state- 
ments, because you are wrong, every time. 

Mr. Hitt. — The first came out in November, 1878, but it did 
not begin to be introduced generally until the beginning of 1879. 

Mr. Dickerson. — All these things are in the papers. I am 
stating my recollection on the subject, without turning to the papers. 
The invention that led up to it began away back in 1877. Carbon 
for telephones was in the newspapers in 1877. It is all in the 
record. (Complts, iv, exhibits, p. 433.) Edison was the leader. 
His experiments were in the newspapers. Dan was following 
him with that devotion to science which induced him to do every- 
thing that other scientitic men did, just after they did it. 

We have had an argument on these questions. We presented 
these points in our general presentation of the case by my learned 
brother Storrow, whose knowledge of this record, as compared with 
mine, is as the knowledge of Henry, compared to a schoolboy’s. 
He made that record. He stood by it during all these vears. 
It has grown into his intellectual fibre so that he can put his finger 


upon the very place of the page where anything is. He has given 


this argument a perfect explanation before your Honor; and the 
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other side was here to answer it. They brought one of the ablest 
lawyers of the United States, — a man whom we all honor and ad- 
mire, —and whose eloquence always commands the attention either 
of senates or of courts. He made an argument. He told your 


Honor that he had gone over this record page by page and paragraph 


by paragraph, and knew it by heart. He began his argument by 
telling us about Columbus. He said: “Behold Columbus. He 


offered a new world to the kings of Europe, but no man would listen 
to him”; and he then compared Dan Drawbaugh to Columbus, — as 
the man who had offered this new world to the country folks around 
Eberly’s Mills, and nobody would listen to him. There was one 
little defect in the comparison, which lies in the fact that when Co- 
lumbus offered the new world, de did not have it; but when Dan 
Drawbaugh offered his world, he had it (if their testimony is true) 
and could show it. That was a slight difference between the two 
“"ases, 

But I will just reverse the order of that comparison. Suppose 
Columbus to have discovered America, and for four years afterwards 
to have enjoyed the fame and fortune which it conferred upon him ; 
and that then some fellow who had been paddling about in the harbor 
of Cadiz in a dug-out for some years should have come ashore some 
day and said, “I discovered America years and years before Co- 
lumbus.” That would be a_ startling proposition. They would 
naturally ask him, “ Why didn’t you mention it before?” “ Well, 
I don’t know.” “But you stood right here in the crowd and saw 
the grand procession pass by with the great admiral at its head?” 
“Yes; [was there; but my modesty overcame me so that I could 
not speak.” “But what means had you for going there? That dug- 
out of yours is not a ship, and you had no compass; how did you 
get there?” “Oh, well, I don’t intend to explain that. I don't 
know whether I read of that, or heard of it; but I got there. I 
know I did, or I would not say so.” “But you have got upon your 
chart not only Cat Island, which Columbus discovered, but you have 
the continent, and all the other islands that were discovered by : 
hundred other navigators afterwards. How do you account for 
that?” “Oh, well, I went there frequently.” “But when did you 


discover these other islands? In what year?” “Gentlemen, I 
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cannot really tell; I would tell if I could, but I was discovering so 
many continents just then that I have really forgotten.”* “ But,” 
says the interlocutor, “look here, my friend, I see on your 
chart, which you have got, not only all those things, but you claim 
to have discovered Rome, and Egypt, and Athens, and Jerusa- 
lem:¢ and you have got people around you who you say came from 
Jerusalem to prove you have been there. How does that happen?” 
"Well, gentlemen, I cannot tell; but here are the charts.” “ But 
Rome and Jerusalem, Egypt and Athens, were discovered before 
America, and yet you say that vou discovered all those places ; how 
did you happen to get them on your chart?” “I did not know they 


were discovered by other people. I am not a scholar. I do not read 


very well. But if you have any doubt about it, I can show you the 
people that I brought with me.” 

Now, that is the story that Mr. Edmunds’s venerable friend Dan 
tells, applied to his Columbus illustration. You are asked to believe 


* Drawbaugh’s deposition (defts, ii, 827) :— 

**(). 268. Do you recollect when this instrument H” [the Blake transmitter] 
‘‘was made, so as to fix the time? 

‘4. Not positively; I don’t know any date particularly. 

“©. 269. Several witnesses have te-tifled to seeing this machine, either com- 
pleted or in process of completion, in the fal) of 1876. What is your recollection 
as to that fact? 

‘*4. The time elapsed — just judging by the time — it may be at that time or he- 
fore; Thad been making a good many of them; I paid no attention to the time ; it has 
slip» d my memory.” 

As to making D and E, defts, ii, 827: — 

* 4. 205. I have no recollection of the time. ... I can’t remember the year or 
date “f it.” 

See brief, pp. 362-365. 

+ Dan claims to be the inventor in 1867 of Bain’s electric clock, first shown in 1840, 
and published in the encyclopedias generally ; Henley’s alphabet telegraph, patented 
in 1861; the magneto key, patented by Henley and Foster, in 1848. for operating the 
needle telegraph, published in the ordinary telegraph manuals, which Siemens in 1859 
improved by adding his new armature and applied tothe Morse syst-m; the automatic 
fire alarm, by means of ap expanding rod which will close an electric circuit and ring a 
bell when slightly overheated, patented by Wheutstone in 1860, and with some modifl- 
cations advertised and put into general use in the country for years by Watkins and 
others; Bakewells and Caselli’s copying teiegraph, well known long prior to 1867» 
and in electrical books generally (for all of which see Pope, complts, ii, 1381 et 
s¢q.) ; Horton's patent pendulum, shown him by Shapley, and this applied by him to 
the *:just/y celebrated electiic clock,” and claimed as his invention (complts, iv, 358- 
9); the phonograph, the Giffird injector, the rotophone, every variety of telephones 
aud eveay improvement of detail in them, besides winding engines, and a host of 
other traps. For these see brief, pp. 340, 341. 
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that the man in the dug-out, who had stood by for four years and 
seen the fleet sailing, and the Great Admiral lifted above all other 
men in the world, and yet opened not his mouth, had actually done 
all these things, simply because he tells you he can go to the dock 
and get two hundred and fifty fellows who will swear that he told 
them /e did it, and showed them the outside of his map. 

The argument of Mr. Edmunds consisted of three points, and they 
were very good points, if his premises were true. First, he said that 
Drawbaugh did not make this invention known, because his neigh- 
bors scoffed at him, and scouted him, and nobody would believe it, 
therefore, he kept it to himself. That was a very good argument. 
There have been inventions made by men who were scoffed at by 
the world, and they kept quiet. It is not an unexampled fact. But 
such is not ¢fiis case. Pages of witnesses (I will not stop to read 


them now; they are on the record and in the brief, pp. 7-84) tell 


you that they all said he would be the richest man in the valley if 


he could only do it; that they all recognized its great value. Ilis 
brother Henry told the fellows up in the woods, that Dan would he- 
come the richest man there; that his invention was of immense 
value, and would supersede the telegraph. The fact assumed by my 
friend is not so. 

Then my brother Edmunds fortified his argument with another 
statement. He said that Mr. Orton, the president of the Western 
Union Telegraph Company, scouted this thing, and did not recognize 
it until the fall of 1878; and it is printed in the brief (p. 234): — 

“Mr. William Orton, president of the Western Union Telegraph 
Company, had knowledge of the Bell telephone as early as April 7, 
1877, as appears from the letter signed by him and others (complts, i, 
270), and had his attention pointedly called to it by Mr. Pope, the 
‘special advisory electrical expert’ of that company, and also of the 
Gold and Stock Telegraph Company, of which Mr. Orton was likewise 
president, vet he did not stir inthe matter of attempting to acquire an 
interest under it till the summer or fall of 1878, as we learn from 
Mr. Pope’s deposition (vol. 2, pp. 1285-1287, ans. 1, 2; p. 1428, 
ans. 510-514). 

” Vr. Orton did jot stir wn the watler of attempting lo acquire mir 
anterest under it till the S(lihiier or fall of IST7TS - ia 

That is put in italics in their brief. Now, if there were wanting 


any example of the fallibility of human memory, perhaps this one 
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would be as striking as any that could be produced. Here is 

very able gentleman, Mr. Edmunds, employed to know the facts in 
this case, — paid ta know them, bound to know them under his obli- 
gation to this Court, —an obligation that is as strong as if he had 
sworn to each statement. He has told you that he has read every 
word, line and paragraph ; and he comes before this Court and makes 
those statements, no doubt, entirely sincerely, as the basis of his argu- 
ment. But the fact is, that Mr. Orton, in April, 1877, signed the 
call for a meeting to hear Mr. Bell explain “the commercial value” 
of his instrument, in the city of New York; and at once, in the sum- 
mer of 1877, set his expert at it, telling him that the Western Union 
must have it (complts, iv, 776-7). But above all, we have the fact 
proved that Dan Drawbaugh borrowed the Western Union Compa- 
ny’s telephone at Harrisburg, in the spring of 1878 (brief, pp. 221- 
279). Mr. Orton had then got their lines equipped in Harrisburg ; 
and Dan borrowed the Phelps instrument to find out how it was made, 
in the spring of 1878, and learned how to make telephones from it. 
But, Mr. Edmunds has forgotten what he knew about it two weeks 
ago; what he was paid to know; and what he no doubt thought he 
did know: for Mr. Edmunds is a conscientious man, and would not 
make a statement that he did not believe to be true. Yet, his mem- 
ory is so fallible, that he has forgotten in a week the very facts which 
were the vital foundations of his argument; and he came here and 
made an argument founded upon the assumption, that even Mr. Orton 
did not appreciate the telephone until the “summer or fall” of 1878. 

If Mr. Edmunds can be so mistaken, —a man with a cultivated in- 
tellect, paid to know it, and who spent a year’s time to learn it,— how 
much more likely to forget would be these boors, who were called 
to testify ten years after an event, and asked to tell about something 
which they had no interest in, and which never fixed itself in their 
minds, except as a matter of idle curiosity. 

Mr. Hiti. — The trouble with Mr. Edmunds was that he was ac- 
cepting as true the statements of your expert, Mr. Pope. 

Mr. Dickerson. — You are putting your foot into it again. If 
you want to see that explanation knocked down, I will do it for you. 
The expert, Pope, said, in his examination at first, that it was 1878. 
The master got it down so. He came back the next morning, and 
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said, “There is a mistake here; it was 1877.” Then you called him, 
and examined him on the 1877 date taken out of another record. 

Mr. Hitt. — Where is the evidence as to that? 

Mr. Dickerson. —I tell you that that is exactly true. I do not 
Want to take my time to chase up these things now, but I will, and 
it is true. 

By a slip of the tongue, perhaps, or a mistake of the examiner, 
Mr. Pope said it was in 18738, on p. 1287, but on p. 1503 he cor- 
rected it and fixed the true date as 1877, and then reported the date 
of Mr. Orton’s determination to have it as August, 1877, as he had 
testified in a deposition given in 1879 (complts, iv, 7757). There was 
no mistake about this, for Mr. Mill put in evidence that earlier dep- 
osition, and examined Mr. Pope on it as of the correct date (complts, 
ii, 1453); and in the very sentence in the brief in which he charged 
Mr. Orton as not doing the thing till 1878, they give a reference 
to Mr. Pope’s deposition (p. 1427, x 510) in which you asked a 
question, and brought out the date of August, 1877, as the time when 
Mr. Pope was ~ working on his report” to Mr. Orton. 

And it is enough to say that in the spring of 1878 this fellow was 
borrowing our instruments in Harrisburg. The telephone lines had then 
heen established. It was the Western Union line then, because they 
infringed the patent, and spread the telephone upon their lines, with 
all the power which that great corporation had; and Mr. Orton was 
doing it in 1877. Mr. Orton, the president of the Western Union 
Company, was a great man; he saw at once, and he said, that his 
company must have this improvement; therefore his employé, Mr. 
Pope, was engaged on it, and he made a contract with Dolbear for 
the ideas which he had, in the summer of 1877; because they were 
building up their line with these outside patents and ideas, in or- 
der to give Mr. Bell an opportunity to prove his title; and he 
proved it. 

Then my brother Edmunds said that what many men had sworn to 
must be accepted, notwithstanding any conduct that stands in the 
way. Well, sir, he would not act in that way in his own life ; and 
no man else would. That which is to be believed must be consistent 
with the God-given laws that govern human conduct. No man ean 
be believed who comes and tells you that which no other human 


FALSE APPEARANCE OF AGE IN THE EXHIBITS. 163 


being ever would do or ever could do, so fur as human experience 
goes. The law has laid fhat down as a maxim. It has done it, not 
only for the protection of property, but for the preservation of truth. 
If it were not so, — if a gang of fellows could be picked up to swear 
away our rights, when the conduct of everybody connected with it 
had been exactly contrary to the theory on which they were swearing, 
where would be our rights, and where would be the truth? 

Then my brother Edmunds said that it is impossible that an instru- 
ment like B can look so old unless 7 is old. Well, I have had this 
electro-magnet unscrewed for the purpose of answering that sugges- 
tion. Here is B. This block has been screwed down to a board, 
and I now remove it, and you see that the wood under the block is 
exactly the same old looking wood as the rest. If this had been 
screwed down on a new board, and it then had grown old, —and 
they want you to believe it is seventeen vears old, —this covered 
part would have looked new and the exposed part would have looked 
old. It was screwed down on an old piece of board when the thing 
was made, as is evident on inspection. 

Another thing. They tell you that Dan used that old battered 
tin can for nine years as his instrument. Let me show it to you. 
That tin strap over the can has never been taken off. There is one 
tack in it at each end, and neither has ever been drawn. You cannot 
put the tack back again in an old hole if once drawn; it must make 
a new one, or it will not hold, and (here ts only one hole. You can- 
not pull this can out from the strap, and put on a new bladder, 
and replace it again. That thing was made in 1876, after the 
Scientific American description of Bells telephone. It was tried 
and thrown away; and just as fast as he could, Dan stepped right 
on in the track that was before him. He made the other thing, — 
the Reis instrument,—and then he made the other things of that 
kind that came to be the exhibits in this case, as fast as he saw them 
outside. That is the history of it. 

Our résumé is that this man stands in the presence of a cloud of wit- 
nesses who must have known that he was the inventor, if he had been. 
His partners, men of character and capital, were all tied up with him 
together in that little building, and NONE OF THEM EVER SAW IT OR 
HEARD OF IT. He told Matthews that he was not the inventor. He 
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told Weaver that he was not the inventor. He told Chellis that he 
did not know that he was the inventor. Hé wrote his own biography 
in 1878, and it was published, in which he did not claim to be the in- 
ventor of “ the telephone,” but only of “ several kinds of telephones,” 
which at that time he was trying to invent. When this quartette 
was formed, or before that time, they advised that Dan’s devices 
were not worth spending $15 or $35 upon; that it was not worth 
while to go to the Patent Office and put in an application which 
would have stood as a bar to the statute of limitations, then running 
against his claim. Just look at it! Hill, this expert patent agent, 
coming there from Washington, having shown to him D and E, H, L 
and M, and all those things in existence before any of the Bell inven- 
tions had been made, so far as he knew, and certainly long before the 
Blake transmitter was thought of; and knowing, as he did know, 
that the statute of limitations was running against the claim, ad- 
Vising that it was not worth while to spend $15 on!! 

Hill, Dan Drawbaugh, Chellis, Jacobs, Moffitt, and the rest 
stood around that table, and went away, after deciding that it was not 
worth while to spend $15 or $35 on Drawbaugh’s inventions, whatever 
they were. Then, when there was a crowd assembled to rob Professor 
Bell of his invention by infringing it, then this same quartette came 
together and said, “ Dan, give us three fourths of the title to your 
story. We will defeat Bell with it: you must do what swearing you 
can to kill him.” Then they took $20,000, and this huge pile of 
stock, and have carried on this case to its present termination. 

Against the inferences of that, against all the conclusions that the 
human mind draws from these premises, what have they to offer? 
Not a scrap of paper. Not a record. At best, nothing but the 
naked memory of uneducated boors, that eight, ten or twelve years 
ago, they saw all these things; yet no one of them has described 
them ; no one understands how they work; no one pretends to; but 
they simply say that they saw the outside of the exhibit; and some 
of them say that they heard somebody else say, that they had heard 
somebody else say, that Dan Drawbaugh was the inventor. It does 
not rise to the dignity of a question. It is a roaring farce. 

Sir, I stand here representing tremendous interests. I deeply 
feel the weight of the great responsibility that is resting upon me ; 
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and I cannot leave the case without begging of you the most careful 
consideration of it; in view of the fact that these great bodies of 
vested rights are at stake, and that your decision either will spread 
consternation over the length and breadth of this land, or else it will 
assure the owners of this property in the protection of that title which 
they, relying on this man’s conduct, have for years thought was safe. 
Look at Drawbaugh,— walking into our office, and borrowing our 
instrument, never saying a word against our rights, never opening 
his lips to claim them. Relying upon such conduct, they have in- 
vested their money; they had no doubt about the legal conclusions 
from that conduct, and they are now called upon to say why they 
should not be stripped of their property, because he, and his gang 
of loafers, come here and swear that they have seen things in years 
gone by which his partners think should defeat the title under which 
these owners have invested their money and thus far have been pro- 
tected in their rights. I have done. 
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IN THE 


UNITED STATES SUPREME COURT. 


OCTOBER TERM. A. D. 1886. 
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THE PEOPLE’S TELEPHONE COMPANY et ALt., 
Apfellants, 
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THE AMERICAN BELL TELEPHONE COMPANY ert At., 
Appellees. 


THE OVERLAND TELEPHONE COMPANY et AL. 
i Appellants, 


THE AMERICAN BELL TELEPHONE COMPANY ET AL., 
Appellees. 


STATEMENT OF ERRORS. 


1. The court below erred in holding the Bell patents 


in suit, or either of them, valid. 
2. It erred in holding said patents, or either of them, 
to have been infringed by the defendants, or any of them. 
3. It erred in holding that Daniel Drawbaugh was not 


the first and original inventor of the inventions here in 


suit. 
4- 


It erred in not holding Elisha Gray to have invented 


the electric speaking telephone, in its variable resistance 


selina namie sa 
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5. It erred in not holding the Bell patent of March 7, 
1876, here in suit, to be fraudulent and void, in view of 
the evidence as to fraudulent changes in the application 
therefor, and the fraudulent introduction of Gray’s inven- 
tions into said application, while pending in the patent 
office. 

6. It erred in not holding the Bell patent of January 
30, 1877, here in suit, to be fraudulent and void, in view 
of the evidence as to the fraudulent introduction of Elisha 
Gray's said inventions into the same. 

7. It erred in not holding Bell to have surreptitiously 
and unjustly obtained both of said patents for that which 
was in fact invented by another (to wit: by Elisha Gray), 
who was using reasonable diligence in adapting and per- 
fecting the same. 

S. It erred in not holding Bell to have surreptitiously 
and unjustly obtained both of said patents for that which 
was in fact invented by another (to wit: by Daniel Draw- 
baugh ), who was using reasonable diligence in adapting 
and perfecting the same in his various improved instru- 
ments. 

g. It erred in not dismissing the appellees’ bill for want 
of equity and right, in view of the frauds shown by the 
appellees’ own evidence to have been perpetrated upon 
the Patent Office, Elisha Gray and the public in the pro- 
curement of the patents, and remaining in the patents, on 
which said bill is founded. 

10. Iterred in construing said patent of March 7, 1876, 
here in suit, to cover anything more than a magneto-electric 
current generated by the vibration, by sound waves, of a 
body of inductive material in the presence of a body sus- 
ceptble of receiving induction therefrom: and it further 


erred in not holding such a patent for a current to be a 
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patent for an “ effect,” “mode of operation ~ or “ princi- 
ciple,” and therefore void. 

11. It erred in not holding said patent of March 7, 
1876, to be limited to the described apparatus of tts fig- 
ure 7—there being, as the appellees contend, no “ art ” 
then known, and there being no equivalents for this ap- 
paratus described in the specification. 

12. Iterred in not holding said patent of January 30, 
1877, to be invalid and void, by reason of its claiming 
matters described and shown, but not claimed in Bell’s 
prior patent of March 7, 1876, the application not having 
been filed till after the former patent was issued, and said 
matters not having been reserved in said prior patent as 
matters to be afterwards applied for, but having been 
abandoned to the public by describing and showing with- 
out claiming them, in said prior patent. 

13. It erred in not limiting the scope of the claims of 
the patent of January 30, 1877, here in suit, to mere im- 
provements in the form of the parts mentioned in said 
claims. 

14. It erred in holding that the specification of Bell’s 
patent of March 7, 1876, describes the speaking telephone 
invention with the clearness, fullness and exactness 
which the statute requires in such cases; and that 
the patent is not invalid for want of a proper description 
and specification of said alleged invention. 

15. It erred in holding that Bell, in the sense of the 
patent law, completed or made any invention of an elec- 
tric speaking telephone before a date later than March 7, 
1876; and, therefore, in not holding the patent void, as 
being for an invention not made, at or prior to its date, by 
the patentee. 

16. It erred, throughout its opinions in the case 
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against the People’s Telephone Company, in treating of 
the evidence as to Drawbaugh’s priority of invention, by 
ignoring, misconstruing, misstating, and misunderstand- 
ing the evidence; by assuming things of which there was 
no evidence, or which were contrary to the evidence; by 
misunderstanding and misapplying the law; and by at- 
tributing different degrees of probative force to the same 
kinds of evidence accordingly as it found the same on 
the one side or on the other side of the case. These errors 
are too numerous to be set out here in detail, but refer- 
ence for them is to be made to appellants’ brief on the 
Drawbaugh evidence herewith filed, pages 277 to 311 
inclusive, where the same are set forth in detail. 
L. HILL, 


Of Counse l for the People’s Telephone Co., 
and the Overland Telephone Co., Appellants. 


IN THE 


Supreme Court of the United States. 


—_ ~~. re” 


THE PEOPLE’S TELEPHONE CO. et ALs., 


Appellants, 
No. 1164. 


THE AMERICAN BELL TELEPHONE CO. &€T Ats.., 
ippellees. 


wy 
THE OVERLAND TELEPHONE CO. er AL. 
4 ippellants, } 
No. 1165. 


_ 


vs. 


THE AMERICAN BELL TELEPHONE CO. Er At.. 
Appellees. 
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Tue SuIT AND ITs DEFENSEs. 


The appellants here were the defendants below. The 
suits are founded upon the patents granted to Alexander 
Graham Bell, No. 174,465, dated, March 7, 1876, applica- 
tion filed February 14, 1876, for “Improvement in 
Telegraphy,” and No. 186,787, dated January 30, 1877, 
for “Improvements in Electric Telephony.” 

The defense is, first, a denial of the validity of both of 
said patents, on the ground that Alexander Graham Bell 
was not the original and first inventor of any of the in- 
ventions claimed therein, constituting or applicable in con- 
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nection with electric speaking telephones, but that Daniel 
Drawbaugh, of Eberly’s Mills, otherwise known as Mill- 
town, Cumberland county, Pennsylvania, was the original 
and first inventor of all such inventions and improvements 
described and claimed in said two patents, or in either of 
them. 

Secondly, a denial that either of the said Bell patents 1s 
infringed by the defen its. 

Thirdly, a den*.. that either of said Bell patents 1s 
valid in law. 

Fourthly, a denial that Bell had achieved the invention 
of the electric speaking telephone at the date of his pat- 
ent of March 7, 1876. 

Fifthly, a denial that the matters decribed in said patent 
of March 7, 1876, were original with Bell. The appel- 
lants will maintain that he derived many of them from 
Elisha Gray, a prior inventor of the electric speaking 
telephone. , 

Sixthly, a denial that the matters described in Bell’s 
patent of January 30, 1877, were original with Bell. The 
appellants will maintain that he derived many of them 
from said Gray. 

Seventhly, a denial that Bell had any right to incor- 
porate into either of his said patents any principles, inven- 
tions, methods, or devices, knowledge of which he derived 
from said Gray, and that his patents have any validity, in 
view of the fact that he so appropriated Gray’s inven- 
tions. 

A separate brief will be filed herewith, in which all the 
questions raised by the appellants, except the Drawbaugh 
defense, will be discussed independently. 

“he Drawbaugh defense alone will be discussed in the 


present brief. 
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This division of the subject matters of defense is 
adopted for greater clearness and convenience, both to 


court and counsel.* 


SKETCH OF DANIEL DRAWBAUGH'S HISTORY, CHARACTER, 
POVERTY, AND INVENTIVE INGENUITY. 


Daniel Drawbaugh was born in the vear 1827, and 
has lived nearly ali his life in the little village or hamlet of 
Eberly’s Mills, otherwise called Milltown, Cumberland 
county, Pennsylvania, on the Yellow Breeches creek, about 
three miles south-east from Harrisburg. His residence 
in that village has been continuous from a period before 
the rebellion to the present time, with the exception of the 
one year, from April 1, 1876, to April 1, 1877, when he 
resided at Mechanicsburg, five miles away, but worked 
in his shop at Milltown, going home Saturday evenings 
and returning to his shop Monday mornings. 

(D. Drawbaugh, D. Vol. 2, pp. 749 to 1027, answers 
2, 3: 45 5. 547; 548, 580, 633, 1474; J. B. Drawbaugh, Vol. 
I, p- 593; Fettrow, Id. p. 347: Springer, Id. p. 182, Ans. 
6, 55, etc.) 

From the year 1856 to the fall of 1867 or winter follow- 
ing, he had his workshop in the basement or first story of 
a house closely adjoining Eberly’s grist-mill, but at the 
latter date he began to occupy a shop two or three 

Nore. The appellee’s four volumes of proofs will be cited in this 
brief as C, vol. 1, C, vol. 2, C, vol. 3, C, exhibits, or vol. 4—C, meaning 
complainant below. 

The appellant's six volumes will be cited as D, vol. 1, D, vol. 2, D, 


S.-reb., D, S.-rej.. D, exhibits, and Add. Proofs—D, meaning defendant 


below. 
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nection with electric speaking telephones, but that Daniel 
Drawbaugh, of Eberly’s Mills, otherwise known as Mill- 
town, Cumberland county, Pennsylvania, was the original 
and first inventor of all such inventions and improvements 
described and claimed in said two patents, or in either of 
them. 

Secondly, a denial that either of the said Bell patents 1s 
infringed by the defendants. 

Thirdly, a denial that either of said Bell patents 1s 
valid in law. 

Fourthly, a denial that Bell had achieved the invention 
of the electric speaking telephone at the date of his pat- 
ent of March 7, 1876. 

Fifthly, a denial that the matters decribed in said patent 
of March 7, 1876, were original with Bell. The appel- 
lants will maintain that he derived many of them from 
Elisha Gray, a prior inventor of the electric speaking 
telephone. 

Sixthly, a denial that the matters described in Bell’s 
patent of January 30, 1877, were original with Bell. The 
appellants will maintain that he derived many of them 
from said Gray. 


Seventhly, a denial that Bell had any right to incor- 
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porate into either of his said patents any principles, inven- 
tions, methods, or devices, knowledge of which he derived 
from said Gray, and that his patents have any validity, in 
view of the fact that he so appropriated Gray’s inven- 
tions. 

A separate brief will be filed herewith, in which all the 
questions raised by the appellants, except the Drawbaugh 
defense, will be discussed independently. 

The Drawbaugh defense alone will be discussed in the | 


present brief. 
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This division of the subject matters of defense is 
adopted for greater clearness and convenience, both to 


court and counsel.* 


SKETCH OF DANIEL DRAWBAUGH'S HISTORY, CHARACTER, 
POVERTY, AND INVENTIVE INGENUITY. 


Daniel Drawbaugh was born in the vear 1827, and 
has lived nearly alli his life in the little village or hamlet of 
Eberly’s Mills, otherwise called Milltown, Cumberland 
county, Pennsylvania, on the Yellow Breeches creek, about 
three miles south-east from Harrisburg. His residence 
in that village has been continuous from a period before 
the rebellion to the present time, with the exception of the 
one year, from April 1, 1876, to April 1, 1877, when he 
resided at Mechanicsburg, five miles away, but worked 
in his shop at Milltown, going home Saturday evenings 
and returning to his shop Monday mornings. 

(D. Drawbaugh, D. Vol. 2, pp. 749 to 1027, answers 
2, 3, 45 5: 547; 548, 550, 633, 1474; J. B. Drawbaugh, Vol. 


I, p- 593; Fettrow, Id. p. 347: Springer, Id. p. 182, Ans. 


From the year 1856 to the fall of 1867 or winter follow- 
ing, he had his workshop in the basement or first story of 
a house closely adjoining Eberly’s grist-mill, but at the 


latter date he began to occupy a shop two or three 


Note. The appellee’s four volumes of proofs will be cited in this 
brief as C, vol. 1, C, vol. 2, C, vol. 3, C, exhibits, or vol. 4—C, meaning 
complainant below. 

The appellant's six volumes will be cited as D, vol. 1, D, vol. 2, D, 
S.-reb., D, S.-rej.. D, exhibits, 2nd Add. Proofs—D, meaning defendant 


below. 
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nection with electric speaking telephones, but that Daniel 
Drawbaugh, of Eberly’s Mills, otherwise known as Mill- 
town, Cumberland county, Pennsylvania, was the original 
and first inventor of all such inventions and improvements 
described and claimed in said two patents, or in either of 
them. 

Secondly, a denial that either of the said Bell patents is 
infringed by the defendants. 

Thirdly, a denial that either of said Bell patents is 
valid in law. 

Fourthly, a denial that Bell had achieved the invention 
of the electric speaking telephone at the date of his pat- 
ent of March 7, 1876. 

Fifthly, a denial that the matters decribed in said patent 
of March 7, 1876, were original with Bell. The appel- 
lants will maintain that he derived many of them from 
Elisha Gray, a prior inventor of the electric speaking 
telephone. 

Sixthly, a denial that the matters described in Bell’s 
patent of January 30, 1877, were original with Bell. The 
appellants will maintain that he derived many of them 
from said Gray. 

Seventhly, a denial that Bell had any right to incor- 
porate into either of his said patents any principles, inven- 
tions, methods, or devices, knowledge of which he derived 
from said Gray, and that his patents have any validity, in 
view of the fact that he so appropriated Gray’s inven- 
tions. 

A separate brief will be filed herewith, in which all the 
questions raised by the appellants, except the Drawbaugh 
defense, will be discussed independently. 

The Drawbaugh defense alone will be discussed in the 


present brief. 
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This division of the subject matters of defense is 
adopted for greater clearness and convenience, both to 


court and counsel.* 


SKETCH OF DANIEL DRAWBAUGH S$ HISTORY, CHARACTER, 
POVERTY, AND INVENTIVE INGENUITY. 


Daniel Drawbaugh was born in the vear 1827, and 
has lived nearly ali his life in the little village or hamlet of 
Eberly’s Mills, otherwise called Milltown, Cumberland 
county, Pennsylvania, on the Yellow Breeches creek, about 
three miles south-east from Harrisburg. His residence 
in that village has been continuous from a period before 
the rebellion to the present time, with the exception of the 
one year, from April 1, 1876, to April 1, 1877, when he 
resided at Mechanicsburg, five miles away, but worked 
in his shop at Milltown, going home Saturday evenings 
and returning to his shop Monday mornings. 

(D. Drawbaugh, D. Vol. 2, pp. 749 to 1027, answers 
2, 3; 45 5. 547; 548, 580, 633, 1474; J]. B. Drawbaugh, Vol. 
I, p- 593; Fettrow, Id. p. 347; Springer, Id. p. 182, Ans. 
6, 55, etc.) 

From the year 1856 to the fall of 1867 or winter follow- 
ing, he had his workshop in the basement or first story of 
a house closely adjoining Eberly’s grist-mill, but at the 
latter date he began to occupy a shop two or three 


Nore. The appellee’s four volumes of proofs will be cited in this 
brief as C, vol. 1, C, vol. 2, C, vol. 3, C, exhibits, or vol. 4—C, meaning 
complainant below. 

The appeliant’s six volumes wil] be cited as D, vol. 1, D, vol. 2, D, 
S.-reb., D, S.-rej., D, exhibits, and Add. Proofs—D, meaning defendant 
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hundred yards below, on the bank of the Yellow Breeches 
and has occupied it ever since. (Id. Ans. 8, 10, 11, 12, 
; H. B. Eberly, D. Vol. 1, p. 287, Ans. 40.) 

‘Sean 1856 to April 1, 1868, he lived in the house ad- 
joining the grist-mill; at the latter date he purchased and 

ccupied a house on the opposite side of the road, not far 
from the grist-mill; this latter property he sold to D. Fett- 
row in the spring of 1876, when he moved to Mechanics- 
burgh, and on his return from Mechanicsburg in the 
spring of 1877, he moved into a house opposite the 
grist-mill and veviiel it one year, after which he again 
moved into the house adjoining the grist-mill, and has 
lived there ever since 

(D. Drawbaugh, Id., Ans. 6, 8, 479, 480. 548, 1474, 
1475-) 

These various localities, as ‘hey existed in the year 1872, 
are fairly shown by the map of of Eberly’s Mills and 
vicinity, appended at the end of complainant’s exhibits. 

Mr. Drawbaugh’s school education was limited. He at- 
tended the common schools parts of three to five winters, 
but ceased to attend school at the age of fifteen or six- 
teen. 

(D. Drawbaugh, Id., p. 866, Ans. 619, 620, 621.) 


His opportunities for acquirin cientific and mechan- 


1S 
ical information from printed sablic: sili have been lim- 
ited. He was a reader of the Scientitic American at an 
early period (Id., Ans. 809, p. 899) (but let his subscrip- 
tion run out about 1869 or 1870, from want of money; 
Ans. 15369, 1570), and had in his possession a few books 
(same answer and answers 1009, p. 939, and 1017, pp 
941, 942), among which were Comstock’s Philosophy, 
Parker's Philosophy, Youman’s Chemistry, two volumes 


of Tomlinson’s Cyclopedia of Useful Arts. and a publica- 


tion on the international exposition of 1851; and prior to 
the spring of 1860 he attended certain courses of lectures 
on physics, delivered by Prof. Heiges, in a school-house 
near Milltown, and wus, even at that carly date, contem- 
plating ne transmission of speech through a telegraphic 
wire by electricity, and believed that it could and would 
be accomplished. (Prof. S. B. Heiges, D. S-reb., pp. 
95-97, answers I-14.) 

He was “ an enthusiast on the subject of physics at that 
early time.” (G. W. Heiges, C. Vol. 2. p. 1095, Ans. 
21.) He was familiar with the Everitt Acoustic Tele- 
graph, and with the Leon Scott phonautograph, from 
about the end of the year 1563 (D. Vol. 2, p. 1067), and 
with the Ries telephone in the fall of 1876 (Id. pp. 1056, 
1064, 1067.) ‘ The subject of electricity seemed to be 
his hobby.” (Dr. C. E. Updegraft, D. Vol. 2, p. 1087, 
Ans. 33.) And this is confirmed by all the witnesses in 
the case, both for the complainants and the defendants. 

From his boyhood, he was a person of remarkable 
mechanical ingenuity and natural skill. At the early age 
of thirteen, he made a rifle for Daniel Balsey (Balsey, D. 
Vol. 1, p. 195, Ans. 29) and at a later date was exceed- 


(Id. pp. 195, 196, Ans. 


ingly skillful in wood-working. 
31, 42, 43-) When about ten or twelve years old, he 
made part of a clock; and at the age of from fifteen to 
seventeen he made a smal! steam-engine and an automatic 
machine for sawing wagon-felloes, the latter being of his 
own invention. (D. Vol. 2, p. 895, Ans. 790.) About 
the years 1857-9 he constructed and operated photo- 
graphic apparatus, making even the lenses himself. (D. 
Vol. 2, pp. goo, 901.) He constructed, at one time, for 
his own use, a solar transit, by which to test the regular- 


ity of his magnetic clocks (Id., pp. 957, 971), and, at 


‘s 
= 
»* 
= 
> 
. 


Rl 58 SG etd Loar 


6 


another time, a machine for wrapping electric wire (Id., 
p. 960.). He made his own galvanometers (Id., pp. 939 
to 941). Nearly all the witnesses in the case bear testi- 
mony to his skill as a workman, and even Weaver, hostile 
as he is, was obliged to declare (C. Vol. 1, p. 380, Ans. 
2$) that Drawbaugh, in 1868, had such a reputation asa 
machinist “that very few men would venture to offer ad- 
vice to him.” He was a “ first-class” workman. (J. C. 
Smith, D. Vol. 1, p. 342, Ans. 95.) He was applied to 
by others to invent machines for them (Weaver, C. Vol. 
1. p. 377, Ans. 9; D. Drawbaugh, D. Vol. 2, p. 968, 
Ans. 1134; same page, Ans., 1133: p. 969, Ans. 1140), 
and, in consequence of such apphications invented not only 
the tack machine for Patton, the paper-bag machine for 
Singiser, and the machine for stemming grapes for Hertz- 
ler, but (D. Vol. 2, p. S98, Ans. 804) a great variety of 
machines about 1867 for the pump company and (Id., p. 
970, Ans. 1144), a large number of machines and tools 
about 1874 or 1875 for the axle company. A consider- 


able number of his inventions are enumerated in his 


answer 791, D. Vol. 2, p. 895, and again on pp. 1061, 
1062, where he testifies to their successful mechanical 
operation. 

“He was looked upon as a man who could -invent 
most anything.” (D. H. Good, D. Vol 1, p. 508, Cross- 
ans. 22. } 

*“ He was a great mechanical genius.” ( A/or/ey, com- 
plainants’ witness. C. Vol. 2, p. 1553, Ans. 9.) 

« He was a great inventor—I knew that.” (Edward 
Nichols, complainants’ witness, C. Vol. 1, p. 864, Ans. 
TO?. } 

In Wing’s History of Cumberland county, Pennsylvania, 


published in 1879, he is referred to as “ An inventive 


‘genius of whom our country may feel justly proud.” 
(Cy. Vel. 8, pm FOF.) 

Like most great inventive geniuses, he was not equally 
great as a financier, the continuous and intense mental 
application necessary to the conception and development 
of inventions, and the overcoming of mechanical ob- 
stacles, rendering it almost impossible for them to give. 
much, if any, attention to the acquisition and successful 
management of property. His wife testifies (D. Add. 
Proofs, p. 224, Ans., 39-42) that he was a very poor 
business manager, very negligent about collecting his 
dues, easily letting money slip through his fingers, and of 
such generous impulses that, even when very poor himself, 
he was unable to say * No ~ to any demand for charitable 
or other purposes. At the opening of the rebellion he 
was manufacturing his patented stave machinery and sell- 
ing it principally in the south. The beginning of hostili- 
ties caught him with his machines, unpaid for, in the 
south, and his liabilities in the north, and he was thereby 
bankrupted. (D. Vol. 2, p.843, Ans. 490.) He lived in 
a small hamlet, in the midst of an agricultural community, 
where there was little or no business, and, from his failure 
until the summer of 1867, earned his subsistence by doing 
such small jobs of repairing as came to hand. During 
that period he was not doing a paying business, was poor, 
and in need of a good many necessary articles. (D. Vol. 
2, pp. 843, 844, Ans. 491, 492.) His finances were very 
low, and he was considerably in debt. (Id., p. 832, Ans. 
427, 428.) His brother, Esquire John B. Drawbaugh, 
testifies (D. Vol. 1, pp. 594, 595) as follows: 

«“Q. 160. You have referred to your brother Daniel's 
being poor and in debt, at the time when he sold his 
faucet and pump to Gardiner, Gorgas and others; do you 
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know anything about his mecting with heavy losses, for a 
poor man, and becoming involved in debt in consequence 
of it, by a transaction which occurred about the beginning 
of the rebellion, in the latter part of 1860, or early part 
of 1861-7 

«A. Ido. 

*Q. 161. Do vou remember what amount of money 
Dan lost in that transaction? 

«A. | heard him say about that time that his expenses 
and labor on manufacturing those machines was about 
twenty-five hundred dollars. 

“«Q@. 162. That loss was occasiuned by the sale of 
machines and patent rights in the south, just before the 
rebellion, the proceeds of which could not be collected by 
reason of the war: was it not? 

‘A. Yom a. 

*Q. 163. Do you know whether at the time when he 
sold his faucet and pump to Gorgas and others, he was 
sull embarrassed by debts growing out of that old 
transaction? 

sA. He was.” 

Ile never received a cent of that money after the start- 
ing of the rebellion. (D. Vol. 2, p. 843, Ans. 490.) 

In 1867 his financial prospects brightened a little, and 
he undoubtedly thought himself at last on the road to 
prosperity; but his hopes were delusive and his prosper- 
ity short-lived. By the latter part of 1869 he was sub- 
stantially out of employment, and as poor as ever. The 
circumstances were as follows: 

In 1866 he had patented a faucet and pump. Prior to 
May, 1867, he had sold one-half of the faucet invention 
to A. H. Gardner for $1,000. He did not get the money 
for two vears thereafter, but, finally, about April 1, 1869, 
he raised the money on Gardner's note by becoming 
surety upon it himself, getting some of his friends to en- 
dorse it, and getting it discounted. Gardner did not pay 


the note, and the result was that afterwards, in April, 
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1872, judgment was entered against the principal and 
sureties, and a lien of 31,000 and interest thereby became 
in force upon any property that Drawbaugh had. (D. vol. 
2, pp- $33, 834.) At the time when he received this $1,000 
his father and mother were very aged, helpless and poor, 
and Daniel Drawbaugh with his brother Henry and a 
brother-in-law united together to buy and furnish them a 
little home, each agreeing to contribute his quota to the 
expense. Daniel applied the $1,000 to this excellent pur- 
pose; Henry furnished his quota; but the brother-in-law 
was delinguent and Henry had to make up the deficiency, 
as Daniel was unable to contribute any further. The trans- 
action cost Henry $2,700. At the death of their father 
in December, 1878, the property had so depreciated in 
value and was so exhausted by the old gentleman’s debts 
that there remained not one cent for the heirs. Henry 
had to bury his father and to pay his remaining debits, 
Daniel being unable to assist, by reason of his own pov- 
erty. The $1,000 received from the Gardner note, was, 
therefore, lost, and Daniel Drawbaugh was involved in a 
liability of $1,000 and interest as surety on the note. The 
whole transaction is detailed in the testimony of Daniel 
Drawbaugh (D. vol. 2, pp. 834, 835) and Henry F. 
Drawbaugh (D, vol. 1, pp. 399, 403). 

It appears from the testimony of W. L. Gorgas (D. 
Vol. 1, p. 647) and others, that in May, 1867, Mr. Draw- 
baugh and five of his neighbors bought from him his 
patent right on pumps at the price of $6,000, toward 
which the other five contributed $5,000 and he con- 
tributed $1,000, so that he was to receive for his patent 
right $5,000 and a one-sixth interest in the stock of the 
company. The company purchased machinery, rented 


an old clover-mill two or three hundred yards below 


TO 


Eberly’s grist-mill, employed Drawbaugh as superintend- 
ent, and commenced operations. In the fall of 1867 
Gardner and his associates in the faucet united with the 
pump company, and its membership was_ thereby 
increased to nine persons. Drawbaugh moved his own 
tools into the clover-mill and has ever since occupied it as 
his workshop. It was an old wooden building, having a 
basement or cellar, two stories and an attic, and had in 
the basement a small water-wheel for driving the ma- 
chinery. 

This company held its first meeting on Mav 24, 1867, 
and held meetings pretty regularly tll December 5, 1870, 
Between the meetings of October 22, 1870, and Decem- 
ber 5. 1870, there was a meeting at which it was decided 
to suspend operations, and the company then and there 
substantially closed its business operations. (C. Vol. 2, 
pp. 1147, 1148, and answer 128, p. 1151.) It held only 
two meetings after December 5, 1570, viz.: one July 109, 
1873, (C. Vol. 2, p. 1148, and answer 126, p. 1150), on 
which date the company, having then recently sold out its 
property to Hauck Brothers & Co., went into liquidation 
( Id., p. 1131, and answer 20), and one on May 1, 1876, 
for final settlement of all its matters. (Id. and also Gor- 
gas, D. Vol. 1, p. 647 ef seg.) The business of the com- 
pany, thus suspended in the fall of 1870 and never re- 
sumed, was financially unsuccessful. No dividends were 
ever declared (Gorgas, Id., answer 16, p. 649, and 29, p. 
653), but larger assessments were made upon the mem- 
bers during the period of its active operations. Draw- 
baugh did not receive his $5,000 in cash at the time of 
forming the company, but received a portion in cash and 
the balance in notes from the other members, which notes 


were paid along from time to time, in instalments, during 


II 


1867 and 1868. (Drawbaugh, D. Vol. 2, pp. 837 to 
842.) The assessments made upon him by the company 
amounted to $2,186.33, against which he was credited on 
July 25, 1870, with his labor to the amount of $885. 
(Gorgas, D. Vol. 1, answer 23, p. 651.) He actually 
paid into the company cash assessments of $1,210 (Gor- 
was, Id., answers 20, 21, 22), and contributed his labor 
for several years in lieu of paying the balance of his 
assessments in cash. All the money and other articles 
that he received from the company on his wages account 
during the five years from the beginning of its operations, 


were as follows: 
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Believing himself in the fall of 1867 to be entering 
upon a condition of comparative prosperity, he purchased 
the dwelling house and blacksmith shop about one hun- 
dred yards west from Eberly’s grist mill, for the sum of 
$2,310.00, on which he at the time paid $2,000 out of 
the money received from the sale of the patent right to 
the company. (D. Vol. 2, Ans., 478 to 485, pp. 841, 
$42.) About the same time he paid old debts to the 
amount of $1,000 or more out of the same proceeds. (Id. 
Ans. 488, p. 843; and see testimony of J. K. Taylor, D. 
Vol. 1, pp. 633, 634, Ans. 1 to5.) He was unable to pay 
in full the purchase money for his homestead, but left a 
judgment of about $300, in favor of one Neidhamer, 
standing as a lien upon it. (Id., p. 842, Ans. 484.) He 
was obliged to put repairs upon the house, the amount oi 


which he cannot state. but estimates at between three 
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and four hundred dollars. (Id., p. 849, Ans. 521, 522.) 
He also had to contribute for his parents, besides the 
$1,000 for a home, other moneys for furnishing it and for 
necessary articles for their use, to the amount of not less 
than four hundred dollars in all. (Id., p. 844, Ans. 493, 
494: 495-) 

It appears, therefore, that from the beginning of May, 


1867, to the end of the year 1870 he received— 
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to be applied for his own support and that of his family 
in a period of nearly four years. He did a little work in 
the shop on his own account during this period (D. Vol. 
2, p. 846, Ans. 506), and rented a portion of his house to 
Daniel Fettrow from the spring of 1868 and for eight 
years thereafter, for which Fettrow paid him $8o for the 
year 1868, and $110 per year after thattime. (Fettrow, 
D. Vol. 1, pp. 353, 354-) Assuming that he earned $100 


per vear by these odd jobs, which is probably tco large 


an estimate, we find that his resources from May 1, 1867, 
to the end of 1870, for the support of himself and family, 
were: 
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about twenty-two dollars per month—a little over seven- 
ty-five cents per day. 

During that period he had nv other financial resources 
than those hereinabove set forth (D. Vol. 2, p. 845, Ans. 
5300). 

Yet, in all his career from 1860 to 188o, this period, 
consisting of the years 1867, 1508, 1869, and perhaps the 
early part of 1870, was, financially, the “flush ~ period 
of his life! 

The money from his associates in the company came in 
driblets, and he had to borrow money to get along, in one 
instance (through the aid of Mr. Gorgas) making a loan 
of $400 dollars or more from David Ditlow, which en- 
cumbered him for years afterward. (Id. pp. 845, 846, 
$47, 848. 849.) This loan he was compelled to make, in 
order tO Meet an assessment and save his interest in the 
company (Id. Ans. 509, p. 847), and he probably used 
some of it for the support of his family, as he was at that 
ume hard pressed for their support. (Id. p. 847, Ans. 
310,511.) This note was curtailed and renewed for >200, 
on April 4, 1870, payable in one year (Id. p.S49). In 
1874, fifty dollars of it still remained due (Id. p. 84g), and 
the debt was finally canceled in 1851. ( Ans. 520, p. 549.) 

At the end of the vear 1570, his financial situation was, 


therefore, substantially as follows: He owned a home- 
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stead worth $2,300 four years before, Which was now 
encumbered to the amount of more than $1,900, by rea- 
son of the $300 Neidhamer lien for a portion of the 
original purchase money, the $600 lien of William Draw- 
baugh (D. Exhibits p. 29), and the, $1,000 judgment 
note given April 1, 1869 ( D. Exhibits, p. 39), and known 
as the Gardner note, to which reference has already been 
made: he was out of employment, and hard pressed to 
support his family; and he owed David Ditlow $200, and 
probably had other debts to a_ considerably greater 
amount. One note to Malehorn, dated March 29, 1870, 
for $133.97, and upon which suit was brought, appears 
in D. Exhibits, p. 32. 

During the years 1871, 1572, and down to July, 1873, 
when the company’s property was sold out to the Haucks, 
he had no regular and steady employment and no regu- 
lar and steady income, but subsisted upon what odd jobs 
he could get to do in the shop. (Ans. 508, p. 547, D. 
Vol. 2.) At one time, in 1871 or 1872, he tried, in con- 
nection with Jacob M. Sadler, to eke out his slender 
means of living by making a few hydraulic rams, Sadler 
furnishing the small capital for the enterprise, and getting 
orders for the rams, and Drawbaugh doing the work; but 
the business amounted to little or nothing and was soon 
abandoned. (See W. Sadler, C. Vol. 1, pp. 1036-1054: 
Ans. 26-33, 87-97, 119.) During this period he was 
subjected to extraordinary troubles, both tinancial and do- 
mestic. In November, 1871, he lost two of his children 
by death—-Ida, aged about nine years, and Emma, aged 
about fifteen (D. Vol. 2, p. 751: C. Vol. 1, pp. go5 to go8), 


and for a long time thereafier had another child ill and 


so emaciated by disease as to attract people to the house 


from curiosity to see it (Z. Bowman, D. Vol. 1, pp. 612, 


Is 


613; H. F. Drawbaugh, Id., Ans. 52, p. 420; Karns, C. 
Vol. 1, Ans. 163, p. 905), and another child substantially 
an invalid. (D. Vol. 1, Ans. 52, p. 402; D. Vol. 2, Ans. 
17, 18, p. 751.) His family were scarcely ever without 
sickness, and he was too poor to procure them the medi- 
cines which they required (H. F. Drawbaugh, D. Vol. 1, 
Ans. 52, p. 402.) He was unable to pay the physician 
who attended his family, and was sued by him on Febru- 
ary 10, 1873, for a bill of $122.67. (D. Vol. 2, pp. 852, 
and record of judgment in D. Exhibits, pp. 51, 52.) 

On July tg, 1873, he received $425 from the distribu- 
tion of the proceeds of sale of the company’s property 
to the Haucks (Gorgas, D. Vol. 1, p. 654, Ans. 32). 
Of this sum he was immediately compelled, on August 
ist, 1873, to pay $45 on Dr. Bowman's judgment for 
medical attendance (D. Vol. 2, p. 852) and nearly all the 
balance was paid out on the old Neidhamer judgment hen 
for $300, of more than six years’ standing, which the 
holders were pressing at the time. (Id. p. $58.) This 
judgment he had not paid off before that ttme because he 
had not the money (Id. Ans. 531, p. 851), and interest 
had accumulated on it at the time when it was_ paid. 
(Ans. 532. p- O51.) 

The interest on the Neidhamer judgment was at least 
$158 per year, and that on the Ditlow note was S12 per 
year (D. Vol. 2, p. 848, Ans. 517), to which must be ad- 
ded his taxes, and, if he was able to insure, his insur- 
ance and any interest accruing on his other debts. 

The small sum _ received from the company’s distribu- 
tion in 1873, was, therefore, absorbed as soon as received 
in quieting the claims of pressing judgment creditors and 
note holders. It is possible that a small portion of it was 


paid on the David Ditlow note, which appears to have 
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been running for the original amount of $200 in April, 
1873, (D. Vol. 2, p. 848, Ans. 517, endorsement of inter- 
est on that date) but was reduced to $50 as early as 
April 9, 1874 (see note in curtail on p. 849, D. Vol. 2). 

From July, 1873, to the time when he moved to Me- 
chanicsburg, about April 1, 1876, he was not making 
money enough to pay his necessary expenses and keep 
even with the world, but was getting deeper and deeper 
into debt all the time. (D. Vol. 2, p. 854, Ans. 547.) 

In 1874, Capt. J. A. Moore, Jacob Kline, Wilson Bear 
and M. M. Grove formed a co-partnership for the manu- 
facture and sale of Kline’s patent axles, which co-partner- 
ship was known as the “ Harrisburg Axle Co.,” or « M. 
M. Grove & Co.,” and is generally referred to in the evi- 
dence as the “ Axle Co.” The co-partnership articles 
were signed Dec. 23, 1874, and it was dissolved on Feb- 
ruarv g, 1876. (Moore, D. Vol. 1, p. 614.) Moore 
and Grove, after the dissolution, ran the concern on their 
own account for a few months, and then Moore took the 
assets and assumed the debts, and closed it out. This 
Axle Co. rented from the owners the old clover mill or 
shop, then occupied by Daniel Drawbaugh as a work- 
shop and used it as their manufactory. They put some 
new machinery, adapted to their purposes, into the shop 
in March, 1875, (see Moore D. Vol. 1, p. 617; Harman 
K. Drawbaugh, Id. p. 555; John Wolf, who hauled the 
machinery to the shop, and exhibits a book account of his 
charges therefor, D. Vol. 2, p. 674: Daniel Fettrow, Vol. 
1, p- 348; Augustus Kahney, D. S.-reb. p. 258, Ans. 38.) 
The Axle Co. went to work immediately after getting 


their machinery, in the latter part of March, 1875, (H. 


K. Drawbaugh, D. Vol. 1, pp. 554-5) and ceased manv- 


facturing axles in the spring of 1576, although they re- 
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paired a few reapers, etc. up to harvest (about July 1), 
1876. (Moore, Id. p. 615, Ans. 8, 9, 10.) They em- 
ployed Daniel Drawbaugh to some extent from May 28, 
1875, to March 31, 1876, (Moore, Id. pp. 620, 621), and 
paid him in 1875, $310.22, and in 1876, $143.84, for 
work done by him. 

All along from the time when his great financial dis- 
tress commenced, during the operations of the Pump and 
Faucet Company, in 1869 and 1870, Mr. Drawbaugh 
was desirous of selling his equity in the homestead and 
using the proceeds to pay off his debts, patent his inven- 
tions and get into business, and pve offered it for sale 
a number of times to different parties, but his wife would 
not give her consent to sell the house except for the pur- 
pose of purchasing another. (D. Vol. 2, p. 867, Ans. 
629 to 633; and see his wife’s testimony, D. Add. 
Proofs, pp. 224, 225, where she swears that he fre- 
quently importuned her to consent to the sale in order to 
get means to patent the telephone invention, but she res- 
olutely refused.) The property was worth about $2,000 
and was encumbered by judgment liens to the amount of 
over $1,000, and. with his wife refusing to release her 
right of dower, it was manifestly impossible for him to 
sell it or borrow money upon it. In his extreme poverty, 
she regarded the possession of this home as her only safe- 
guard against the poor-house. 

She was bitterly opposed to his spending his time in 
experimenting and inventing (D. Vol. 1, H. F. Draw- 
baugh, p. 401, Ans. 46, 47; Daniel Drawbaugh, D. Vol. 
2, ve Ans. 418; Harman K. Drawbaugh, D. Vol. 1, p. 
67, Ans. 13 oe ssoleinger Id., p. 365, Ans. 51, 52; Mrs. 
Brenneman, D. S-r, p. 106, Ans. 29; Mrs. Brown, Id., p. 
164, Ans. 11; iin D. Vol. 1, p. 186, Ans. 42, 43; 
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Chellis, Id., p. 526, Ans. 16; Fettrow, Id., pp. 357-8, and 
Mrs. Drawbaugh, D. Add. Proofs, p. 222). When he 
proposed, therefore, to sell the property and invest a 
portion of its proceeds in securing his inventions, includ- 
ing the telephone ( Ans. 631, 632, D. Vol. 2, p. 867), it is 
no wonder that she declined to give her consent, and res- 
olutely determined that the property should only be ex- 
changed for another home. 

In this situation Mr. Drawbaugh decided, in 1875, to 
effect, if possible, an exchange of this property for a house 


in Mechanicsburg, hoping to get some more regular em- 


1g 
ployment in that village (D. Vol. 2, p. 867, Ans. 633). 
He therefore bargained with his tenant, Daniel Fettrow, in 
August, 1575, to sell the Milltown property to him for 
$2,200, clear of incumbrances (Fettrow, D. Vol. 1, p. 


345, Ans. 13; p. 355, Ans. 75, 76). Fettrow had the 


title examined, and found the $1,000 lien, and therefore 


paid Drawbaugh, on getting the deed, about April 1, 


=> a 
1876, only $1,200—-of which $50 was paid at the time of 
the agreement to buy, in August, 1875; $100 was paid on 
January 28, 1876, and the balance, $1,050, was paid about 


a 


April 1, 1876. (Fettrow, zd@., p. 355; D. Drawbaugh, D. 


Vol. 2, pp. 854, 855,856.) Drawbaugh at the same. 


time bought a house in Mechanicsburg, from E. W. 


Wise, for $1740, of which $1000 was paid in cash, April 
1, 1876, and the balance, $740, was to be paid in three 
annual installmenis, one payable April 1, 1877, one April 
1, 1878, and the remaining one April 1, 1879; all of 
which deferred payments were secured by judgment 
notes which were immediately docketed on judgments 
entered up on them as liens on the Mechanicsburg prop- 
erty (D. Vol. 2, pp. 857, 858, and see Defts. Exhibits, pp. 


i 
37> 50, S59, 60. } In ihe exchange of homesteads. there- 


IQ 


fore, Drawbaugh received from Fettrow $1200 and paid 
out to Wise $1000, leaving $200 in his own hands, of 
which $200 fifty dollars came to hand in August, 1875, 
and one hundred and fifty dollars on April 1, 1576. He 
also sold an old cider mill in the summer or fall of 1875, 
to Hake, a miller, for which he received a small sum of 
money, taking the balance of the amount in flour and 
mill-feed. (D. Vol. 2, p. 1063, Ans. 1652-3.) Draw- 
baugh’s pecuniary receipts for the year 1875 were, there- 


fore. so far 4s we can trace them: 
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In May, 1876, the Haucks who had bought out the 
old Pump and Faucet Company, on July 1, 1873 (C. 
Vol. 1, p. 789, Ans. 17) and had manufactured faucets 
there to some extent, from July 15, 1873, to August, 
1874 (Id. p. 190, Ans. 32), and perhaps to a trifling ex- 
tent afterwards (Id. p. 791, Ans. 30, 31), removed their 
machinery to Mechanicsburg (Id. p. 789, Ans. 21). 

On May 1, 1876, in a final settlement of the old Pump 
and Faucet Company’s accounts, Drawbaugh was allowed 
and paid $51.13, for labor done by him since the settle- 
ment of July 25, 1870. (Gorgas, D. Vol. 1, pp. 651, 652, 
Ans. 23, etc.) This sum, with the amount paid him for 
wages by the Axle Co., the amount received from Fet- 
trow and not paid over to Wise, and Fettrow’s rent for 
the vear ending April 1, 1876, is the only money we can 
trace into his hands in the year 1876, the receipts for 


that vear being therefore as follows: 
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no means 


owner of Eberly’s grist mill, from $430 to $60. (Id. p. 
$59.) We can, therefore, readily appreciate the force 
his statement in answer 547, (D. Vol. 2, p. 854) that, 
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ment for wages. long towards the spring of 1878 he 


succeeded in inducing Jacob E. Shettel, Jacob H. Gris- 


dore Grissinger to form, with him, a 


— 
. 
- 
-_ 
on 


* } - 
singer, ant 
> 1 
~ . . — 
firm (referred to in the evidence as the Clock Compar 
* , + * 
for the patenting and manufacturing of his magnetic « Pi 
invention, they paving him, on April 1, 1878, S300 for 
. ° ; P i : . : .? . ; 
heir interest. Thev commenced operations on that day. 
- . e 

- } } ? j } So ao - 
in the shop occupied by him, he devoting his time to 


eae 


, > 7 7 * 4 oie . - se =>. ; 
work and looking to the prospective profits tor his com- 


i 
. ‘lt . . . . + f 
pensation. The business ran along in a slow way for 
hy — } ] = 1, t} (; oa : ' 
about a vear and made no profits, when the Grissingers 


and Shettle sold out to E. W. Chellis. who had become 


interested, in Janu 1879 a little improvement in 
faucets invented by Mr. Drawbaugh. (Sh , DO. Vel 
I, pp. 207 to 224, Ans. 13, 14, 37. 38, 39-44, 62-66, SS 

92, 126, 137, 154-1613; Chellis, Id., 525, Ame 1.) Chellis, 
when he acquired his interest, with Dr. Motfit and Draw- 


baugh, in Drawbaugh’s faucet improvement, paid Mr. 
h, on January 7. 1879, $250 therefor (Chellis 
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clock company, on April 1, 1878, and 5250 from Chellis 
on January 7, 187g—are all the sums of money. amount- 


ae } . 
Ing iy to over a few qaoliars, that we can trace into Nir. 


Drawbaugh’s hands from the vear 1876 to the beginning 
of this suit, in the fall of r8So. During this long and 
cheerless period, Mr. Drawbaugh, already deeply in debt, 


was obliged to subsist upon such little jobs of repairing 


etc., as he could get to do, and upon the very bail 


portion of the moneys received from the clock company, 
and ‘from Chellis, that his creditors left in his hands for 
that purpose. He had moved back to Milltown about 
April 1, 1877, and such rents as he may have received 
from his Mechanicsburg house were necessarily applied 
to renting a home for his family in Milltown. He had no 


other resources. 
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borrow from Chellis again in order to get along ( Draw- 


baugh, D. Vol. 2, p. $64). The remaining Wise judg- 
ment was unpaid till after the commencement of this suit. 

it would seem that nothing could show more clearly 
than these facts. the extreme poverty and pe cuniarv help- 


lessness of Mr. Drawbaugh, from the end of the year 
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eS that he wouid, at solicitation 


[r. and Mrs. Drawbaugh, go and buy them for 


of 
Drawbaugh’s family, paying for them himself, and charg- 
ing them against the rent, because Drawbaugh had not 
the money to buy them! (Ans. 70, 71.) He also, 


trom time to time, furnished Mrs. Drawbaugh with small 


a ’ +} a, ” ” 
items of cash “to keep Me iamuy Lome. (Ans. é4-) 


Drawbaugh’s attention was so engrossed in his inventive 
labors and experiments that his family was not always 
provided for. (Ams. 97, 112-114. Where Fettrow 


charged Drawbaugh’'s rent account with work done. 
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A. had some little business With him that year 
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Q. 32. a ten did you loan it to him? 
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Q. 37. At 


the time YOu made that loan to him was 
there a0V other ‘Transaction between You and him? 

A. There as. #Tp x, “HEE to trade Mea bureay and 
Secretar) Combs y, “d, on Provisions, uUCh as Meat. Polatoes, 
Cutter, ‘SSS and lard SOK his Samily, and z 
way, 


“YE lraded sy that 


Q. 38. Did he, or did he not, at that time say any- 
thing about being in want of provisions for his family: 

A. He did say that he necded provisions very bad for 
his family.” 


This pitiable statement Drawbaugh himself confirms 
(D. Vol. 2, p. 866) as follows: 


« Q. 624. Why did you trade off your bureau and sec- 
retary at that time: 

A. J needed provisions for my family. 

Q. 625. [lad you no means to get such provisions, ex- 
cept by trading away your household furniture? 

A. No. sir, not at that time—I can’t—J/ had no other 


means. 


Third. HeErtTzLER (D. Vol. 2, pp. 7oo-7o2) gives 


another and still more striking illustration of Drawbaugh’s 
poverty in December, 1578, when his father died. 


‘Q. 4. Do you remember the time of his father’s 
death, and if so, when was it and what occurred between 
you and Mr. Drawbaugh: 

A. I remember the time, but the date I cannot fix. I 
remember what occurred, but the year has slipped my 
memory entirely. tHe came to my place in the evening, 
when the next day the funeral of his father was to be. 
and said that he would like to attend the funeral and 
wanted to know 7 / would give him money enough to pay 
his way. then asked him whether he was going alone. 
He said his wife should vO, hut he was afraid thai he 
could not wel the money for them both. 1 asked him about 
the children. He sazd that they have not got the clothes. 
I think that was the excuse he made about the children, 
that they had not clothes suitable. [ then asked him how 
much the fare would be to Newville, where his father 
had lived, and he thought aout urnety ceuls one way 
vould be the cost of a ticket. Then IL asked him whether 
he thought tive dollars would be enough. He said that 
it would. I gave him five dollars, and he gave me a due- 
bill and promised that he would pay it in a very short 
time. Se never paid it mm money fle spoke of i at 
different times and said that he was ashamed that he could 
not pay me, but that he would pay it before long. 
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The same witness, who was a near neighbor, testifies 
(Id., p. 700) as follows: 


*“Q. 1. Have you any knowledge of his pecuniary 
condition between the years 1570 and 188o, and if so, 
state what it was? 

A. He was very poor; at times he had money, but 
it did not last very long. 

Q. 2. Did vou have any transactions with him 
during that period: 

A. Yes, sir; he would very frequently buy as small a 
quantity as half a peck of apples, and had no money to 


pay for it: and he would buy Jard—aabout two pounds at 
a time, and mince meat, generally two pounds at a time, 
and did not pay for any of it.” 

Fourth. Jacos E. SuHETTEL, one of the Clock Co., 
testifies “ to Drawbaugh’s continuous poverty from 1869 
or 1870 to 1878” (D. Vol. 1, p. 213, Ans.67); and to his 
pecuniary condition in 1878 when Shettel was associated 
with him as follows (D. Vol. 1., p. 211): 

*Q. 47. Dovou know whether he was in debt a good 


deal, or not. ai that timer 


4 a i . ‘ a oll ¢} » ] : > — 
A. Yes. sir: he told me that he owed considerable. 
ne # ‘ . - fe asenen o . aie -anL 
Q. 45. Do you know what his financial condition was 
. . " » 2. : ee _ a c i i il P ° 7 
during the vear 18757 If so, what was it: 


A. Yes, sir, it was pretty poor; he told me that he 
didn't have any money to get what he really should have 
for his family. 

Q. 49. When did he teil vou that? 


A. Along during the vear 1878. 


a a 
Q@. 50. State any other fact that vou remember bear- 
ing on the subject of his poverty during that year? 


A. Wecame to Harrisburg at various times during 
that summer, and fe didu't have the moncy to pay his toll, 
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five cents, across the bridge, and paid it for him different 
limes: and also, he didwt have money to buy tobacco for 
himself, and I bought that for him several times; and / 
several limes gave him a dollar, when we were over here, 
lo buy groceries for himself.” 

Fifth. George Leonard, the owner of the grist-muill 
(C. Vol. 2, pp. 1,200, 1,201, 1,205, Ans. 3, 4, §, ©, 27, 28, 
29), testifies to a fact prone shows Drawbaugh’s poverty 
in 1873, 1874, 1875 and thereafter. Kissinger kept a 
small store at Milltown, prior to the spring of 1874, and 
owed Leonard a bill. Drawbaugh owed Leonard and 
also owed Kissinger for goods purchased at the store, 
neither of which bills was he able to pay. So Kissinger, 
in April, 1873, gave Leonard a promissory note for $60, 
which Wrawbaugh endorsed and agreed to pay, in order, 
evidently, to get time on his liability to Kissinger. The 
note ran along, unpaid, till December 31, 1875, and 
meanwhile Drawbaugh was becoming indebted to 
Leonard for other supplies procured from time to time. 
On December 31, 1875, the whole was consolidated in a 
new note for $103, which ran till Drawbaugh received the 
$500 from the Clock Co. before he could find means to 
curtail it (Leonard, Id.; Drawbaugh, D. Vol. 2, pp. 
560-1), and then only to the amount of $50 (p. S61). 


Sixth. By reference to pp. 863, 864, D. Vol. 2, we 
find that on March 13, 1577, Drawbaugh bought two 
shoats from John Rennard, at public sale, for $15.50. 
He was not only obliged to give a note for this trifling 
sum, but to get eleven months time for payment, and also 
to get his brother Fohn to guarantee it. And, even then, 
he was unable to meet it at maturity, but paid it some 
time in the spring, probably from the clock company 


money. 


~ 


Seventh. The judgment of Dr. Bowman (D. Exhibits, 
p. 51: D. Vol. 2, p. 851) shows, as we have already seen, 
that from the beginning of 1873 till he got the money 
from Fettrow in April, 1876, he was unable to pay his 
family physician for necessary medical attendance. 

Eighth. The Wilson judgments (D. Exhibits, pp. 54, 

2, $3) with their various executions, alias executions, 
stavs of execution, returns unsatisfied, etc., show that from 
February, 1871, till after the April term of 1873 (and 
probably till he got the Hauck money in July, 1873), he 
was unable to meet a small debt of eighty odd dollars, 
and that the constable found no way of maki ing the money 
from him. 

Vinith. The judgment of Good in 1575 (D. Exhibits, 
p. 55) till he got the money from aie on April 1, 
1876, with its execution and return of “ :Vadla bona,” in 
November, 1875, shows his want of attachable property to 
the amount even of 529.94 1 that period, and his inability 
to meet even that small debt. 

Tenth. The concurrent testimony of Frees and YEt- 
TER (D. Vol. 1, pp. 132-134 and 134-138) shows that 
th¢ period of his extreme destitution Pi as early 
as|September 17, 1869. 

Eleventh. The concurrent testimony of a great num- 
ber of witnesses, his neighbors, associates and intimates, 
shows that from 1869 tothe summer of 1SS8o0 he was in 
extreme poverty. Goop (D. Vol. 1, p. 506) lived at Mill- 
town from the spring of 1867 to the fall of 1870 during 
that time Drawbaugh’s means were very limited. 

His wirE (D. Add. Proofs, pp. 221-232, Ans. 20, 
22 to 30) testifies that the family lived in extreme pov- 


erty from 1869 to 1550, hardly knowing from day to day 


29 


where their bread was to be obtained, and dependent 
upon relatives for clothing. 

Marquart (D. Add. Proofs, p. 116, Ans. 26-33) 
shows that for several years prior to March, 1875, Draw- 
baugh was always complaining of poverty, and was too 
poor to take a policy of insurance, although he desired to 
do so. In March, 1875, Marquart gave up soliciting him, 
as it appeared a hopeless effort, and never went there 
afterwards. 

Orris, ex-county treasurer (D. Add. Proofs, p. 124, 
Ans. 35), testifies that Drawhbaugh, in July, 1873, told 
him he desired to get this invention patented, but was too 
poor to do it, unless he could get help. 

Woopsurn, candidate for county treasurer, visited 
Drawbaugh’s shop July 14, 1873, on political business 
(D. Add. Proofs, pp. 133-135), and Drawbaugh made 
the same statement to him that he did to Orris at about 
the same time. 

Emerick (D. Add. Proofs, pp. 130-132) accompanied 
Woodburn on said political trip, and corroborates the 
statements of the latter. (Ans. 25.) 

STEPHENSON (D. Add. Proofs, p. 142, Ans. 2, 3) 
testifies to his always representing himself as poor. 

LONGNECKER (D. Add. Proofs, p. 159, Ans. 4) tes- 
tifies to a similar conversation with Drawbaugh before 
the Centennial. 

SHANK (D. Vol. 1, pp. 30, 31), the township censtable, 
testifies to Drawbaugh’s poverty from 1869 to 1880; tells 
of the executions, tax bills, etc., that he had in his hands 
for collection from him, the inability of Drawbaugh to 
meet them, and the expedients resorted to by the con- 
stable to make his collections. 

FREESE and YETTER (Id. pp. 132 to 138), above cited, 


nad an account 


man. 
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Baytor (Jd. p. 153) testifies that from June, 1873, till 
late in 1876 or the spring of 1577 ( Ans. 3, 17) Drawbaugh 
was very poor; common report in the neighborhood where 
he lived was “that he was very poor, and often did not 
have the necessaries;” the witness heard at the time, that 
Drawbaugh’s family “ dd not know in the evening where 
their breakfast was to come from the next morning.” | Ans. 
20-24. ) 

LEONARD (D. Vol. 2, pp. 696,697) testifies that from 
1871 to 1876 (Ans. 1, 4,6) Drawbaugh was always in his 
debt “for the support of his family,” and could not pay 
because “he had not the money.” 

SnyDER (D. Vol. 1, p. 515) testifies that in 1872, 3 or 
4, he, at the time, “ did not believe” Drawbaugh “ had one 
dollar,” and hence declined a business proposition from 
him.” 

SMITH (Id. pp. 340. 341) knew Drawbaugh to be very 
poor from 1872 to 1878; Drawbaugh once during that 
time, asked witness for a loan of two dollars to pay some 
creditor, and witness declined to lend it—he was doubtful 
if he would ever get it back. 

Conpry (Id. p. 141-2) was a miller employed at Etter 
& Shanklin’s gristmill, in the neighborhood of Mill- 


town from September g, 1875, till the date of his deposi- 


tion; from the fall of 1875 till 1880, Drawbaugh’s finan- 
cial condition was poor; “ people counted him slow pay. 


In fact one time 1 was ordered not to trust him at the mill 


and I think that is bad enough—for flour or feed.” 
Brooks (Id. p. 44, Ans. 34) testifies to Drawbaugh’s 
being “hard up.” 

BausLey (Id. pp. 194-5.) testifies to his poverty from 
1870 to 1874 
BrIcKER (Id. p. 511) testifies to his great poverty in 


1570 or 1571. 
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April 1876, to January 6 or 7, 1877, (Ans. 3) and (p. 
: * +. 
IS¢ Drawbaugh was verv poor at that time, not being 


which was 


CLENDENNIN (Id., p. 523) testifies to the same fact 
from 1875 to 188o. 

HAMACHER (D. Vol. 1, p. 193) testifies to his poverty 
in 1879. Witness had hard work to collect school tuition 
from him, and had to get the money through a constable. 

CHELLIs (Id. p. 525, Ans. 7) testifies that from the 
beginning of 1879 to the summer of 1880 Drawbaugh 
was * generally very poor and hard pressed for money.” 


MitLarp (D. Vol. 1. Pp. 331) testifies as follows: 


*Q. 73. What was your information about his tinan- 
cial condition from 1869 down to 18807 

“A. As faras | knew, it was about all he could to 
make a living with his experimenting that he was doing, 
and scarcely could do that.” 

Hirer (D. Vol. 1, p. 383). testifies to his poverty in 
1569. 

Koper (Id. p. 545), testifies to Drawbaugh’s poverty 
and inability to pay his running expenses in 1873-4. 

Geo. W. DrawBauGu (Id. p. 603, Ans. 61), testifies to 

} 3? 

his uncle’s poverty from 1569 to 188o. 

JEFFERIES (D.Vol. 2,p. 684, Ans. 32), testifies that “ he 
‘was a poor man and had hard times in getting along,” 


from 1876 to 1S8o. 


Twelfth. The fact of his subscription to the Screntific 

American \apsing in 1869 or 1870, and never afterwards 

being renewed for want of money (D. Vol. 2, pp. 1052, 

4 - 1053. Ans. 1569-70), indicates very strikingly his want 


of means. 


Thirteenth. The fact that. although an active inventor, 
he applied for no patents from the year 1867 till the time 
when the Clock Co. and Chellis acquired the clocks and 
new faucet, and furnished the money for patenting them in 


1875 and 1879, is something inexplicable on any other 
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theory than the want of means. (For list of all his 
patents, down to the year 1880, See D. Exhibits, pp. 
$2-97. ) 

This concurrent testimony, corroborated by the account 
books of persons who had dealings with him, by the 
records of judgments obtained against him, and execu- 
tions returned unsatisfied, and by the other facts men- 
tioned, is all further corroborated by a great mass of tes- 
timony which we shall not here cite, because it will be 
necessary to refer to it hereinafter, when we come to con- 


5 | 
, 


he reason why he did not patent his speaking tele- 
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s1cder 


phone. 


Yet Daniel Drawbaugh was a man of singular indus- 
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trv, an indefatigabie worKer:; a man having no vices; a 
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man who spent no money unnecessarily: a man of the 


ius 
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testimony on these points, but the witnesses, both for 


highest honesty and truthfulness. There is no conflicting 


ZACHARIAS (D. Vol. 1, p. 50, Ans. 37) says that: 


“As a citizen and neighbor he has always been re- 


Spe cted.’ 
SMYSER (Id. p. 79. Ans. 41) says: 


. " —_ 7 oul y aa ) iia *. a . ‘ 
*][ never heard his word doubted or his character 
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+Mr. Drawbaugh’s character was a good character. He 
was industrious and perfectiv honest, but poor. He 
would willingly pay every man he owed if he would have 
the means. Always perfectly sober: I don’t know that I 
ever seen him drink a glass of whiskv: chance times he 
would take a vlass ot beer, but not unless somebody 


bought it for him. Did not. to my recollection. spend a 


Conpry (Id. p. 142) testifies as follows: 


*“Q. 36. Do you know what his general reputation 
was in the community there for honesty, temperance and 
industry? 

“A. Good; I never heard anything about his honesty 
or dishonesty; never knew him to be intemperate, he was 
always industrious; people counted him a genius; said he 
worked hard.” 


DANIEL BAcstey (Id., p. 195) testifies as follows: 


“Q. 30. Do you know what is his general reputation 
in the community where he lives for truthfulness and 
honesty: 

“A. I believe he is truthful and honest: that is his 
reputation in the community where I live and where he 
lives; I live four miles away from him.” 


ve 


J. C. Smitu (Id. p. 342) testifies as follows: 

“C. Q. 94. Why was Dan always hard up; did he 
drink, or was he lazy. or what was the matter? 

“A. He spent the most of his time experimenting; 
that is the reason why, I thought, he was hard up; he 
was always sober and industrious.” 

D. H. Goon (Id. p. 507) testifies: 

*Q. 12. What was Drawbaugh’s general reputation, 
in the community there, for honesty? 

“A. Good.” 
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EpwArRpD NICHOLS, one of the complainants’ witnesses 
(C. Vol. 3; p- S60). testifies as follows: 

“C.Q.77. Do you regard Daniel Drawbaugh as a 
very fine man, conscientious and truthful? 

°-. if 

Isaac Lioyp, another of complainants’ witnesses, after 
testifying that he had known Mr. Drawbaugh intimately 
for the past sixteen years, stated as follows (C. Vol. 2, 
p. 1273): 


«C.Q. 70. As you consider yourself to have been in- 
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Drawbaugh’s complaints about her husband’s working 
in the shop “ most every night” ull “twelve or one 
o clock.” 

H. A. Drawbaugh (1d. p. 353, Ans. 29; p. 568, Ans. 
137: p- 569, Ans. 145) testifes to his uncle's constant 
habit of working in the shop, and working ull towards 
midnight, and sometimes till two o'clock in the morning. 
Carus, one of the complainant's witnesses, testifies (C. 
Vol. 1, p. 916) to Drawbaucgh’s habit of working at the 
shop in the evening in 1868 and 1869. Aart, another of 
their witnesses, states (C. Vol. 2, p. 1517, Ans. 36) that 
it was common report in the community that Drawbaugh 
was in the habit of working half the night in the shop. 

Vrs. Drawbaugh (D. Add. Proofs, p. 224, Ans. 36) 
testifies that her husband was in the habit of working 
in his shop every night. 

Stevenson (D. Add. Proofs, p. 147, Ams. 47 to 49) 
gives strong corroboration of his great industry. 

We have, then, in Daniel Drawbaugh, by the universal 
testimony of his neighbors and acquaintances, a sober 
steady, industrious, honest and truthful man; an “en- 
thusiast in physics,” whose “ hobby ~ was electricity: a 
thoroughly competent mechanic, and a man of great in- 
ventive genius. I[t would be hard to name a combination 
of qualities better adapted than these to fit him for his 
great work of inventing the electric speaking telephone: 
and it would be hard to name a man whose testimony as 
to what he produced, and what results he accomplished, 


should be received with greater confidence. 


ts. 
DRAWBAUGH S TELEPHONE INVENTIONS. 


We are now prepared to take up the history of Mr. 
Drawbaugh’s invention of the Electric Speaking Tele- 
phone. This history is contained, chiefly in defendant's 
case, volumes I and 2, and in defendant’s Add. Proofs 
(pp. 1 to 311); although a large amount of additional 
evidence relating to it is to be found in defendant’s surre- 


butting proofs, and strong corroboration even in com- 
plainant’s evidence. 

For purposes of convenience and clearness, we will di- 
vide the discussion into two parts, to wit: 

First, the history of Drawbaugh’s invention from its 
beginning to the date of Bell’s application for his first pat- 
ent, Feb. 14, 1876. 

ne 


Secondly, the historv of Drawbaugh’s invention from 


> 


Feb, 14, 1876, to the commencement of this suit. 


Part 1—FPrior to Feb. 14, 1876. 


Mr. Drawbaugh conceived the possibility of transmit- 
ing speech electrically, over a telegraph wire, during the 
winter of 1859—60, or prior to that time, and stated such 
conception to Prof. Samuel b. Heiges, of Shippensburg, 
Pa., now principal of the State Normal School, while the 
latter was at that time delivering a course of lectures on 
Physics in the Cedar Run schoolhouse, near Milltown. 
Prof Heiges fixes the date by the fact that the lectures 
were delivered only while he taught school in that school- 
house, and that he last taught there in the winter of 1859- 


6o. (S. B. Heiges, D. S.-reb., pp. 95, 96,97.) The 


SRS AE oi A aN Re 0 


a 


-e- 


39 


date of Prof. S. B. Heiges’ teaching in that schoolhouse 
is also fixed by his brother, George W. Heiges, of York, 
Pa., a witness for complainant, who succeeded Prof. S. 
B. Heiges as teacher in the Cedar Run school, and taught 
there in the winter of 1860-61. (G. W. Heiges, C. Vol. 
2, p. 1089, Ans. 2; p. 1094, Ans. 19.) Prof. S. B. 
Hleiges (D. S.-reb., p. 96) testifies as follows: 

*Q. 12. Do vou remember having any conversations 
with Mr. Daniel ‘Drawbaugh during those sessions, with 
regard to ‘he subjects of electricity and magnetism: 

*“A. Yes, sir: on several occasions he spoke of a clock 
to be run by a magnetic current of the earth, and of speak- 
meg through the tele graphic sere by electricity. 


‘Q. 13. When he oortang et speaking through the 


telegraphic wire by electricity at that time, did he refer to 
it as something that had been done, or as something that 
he deemed to be possible, or as something he deemed im- 
possible -” 

«A. IT inferred from his conversation that he thought 
wt was something that could and would be accomplished.” 


Drawbaugh himseif testities with his characteristic can- 
dor, that he cannot remember the date when he began to 
study the subject, that it was “a great while ago.” (Ans. 

5 D. Vol. 2, p. 753.) He recollects talking to some 
pt students at Washington, D. C., about ihe trans- 
mission of sound, as long ago as January, 1861, which 
date is fixed by a receipt taken there from C. M. Alex- 
ander for a patent office fee. (Id... p. 732: , Ans. 30-. 36), 
and states that at that time he had his mind employed 
upon the subject. (Ans. 33.) //enry B. Eberly (D. Vol. 
I, p. 284, Ans. 13), testifies that, some tame belzvcen 1801 
and 1864, during the war, Drawbaugh, on one Sunday, 
in the mill office (Eberly’s Gristmill), in presence of sev- 
cral persons including the witness, spoke of attaching an 


instrument to the office Ay which he could hear all that was 
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going on at the mill office without leaving his house. He 


then lived in the house nearest to the mill, and the dis- 
tance from the mill office to his house was about forty 
feet. (Id., Ans. 14.) Drawbaugh (Ans. 38, D. Vol. 2. 
p. 753). thinks that he had the idea in his mind at that 
time, or even prior to that. It will be particularly noticed 
that the witness, Eberly, moved away from Cumberland 
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County to Williamsport, one hundred miles distant, on 
May 27, 1573, and has never been back to the county 
since that date. (Eberly, Ans. 3, 4, 8), and that Draw- 
baugh moved out of that house in April, 1868, and never 
lived in it again while this witness was in Cumberland 
county. N. M. Lory, a carriage-maker, testifies (D. 
Vol. 1, pp. 225-226), that, 7 the fall of 1864, Drawbaugh 
told him he was * about making a machine to talk through 
a distance of about twenty miles™ (Ans. 3): that it was to 
work something ltke a telegraph, but you would have to 
falk into it (Ans. 6); he understood that Drawbaugh had 
invented it, and had the plans made, and was going to 
make the machine (Ans. 9g): that Drawbaugh tried to 
explain it to him, but witness could not understand it 
(Ans. 5); that Drawbaugh made a rough sketch of it, 
which witness reproduces and explains to the best of his 
recollection, said sketch being filed as + Exhibit Lory,” and 
printed on p. 135. D. Exhibits; and that the part of the 
sketch marked * D™ was the part to be talked into, and wes 
something like a cup, while the part marked “ A” was 
hollow inside and the parts marked C C were wires. Wat- 
ness was never in Drawhaugh’s shop since the fall of 1864. 
(Ans. 25.) He fixes the date as the fall of 1864, by the 
fact that his business at the grist-mill that day was to see 
about fixing Christian Eberly’s buggy wheel. which had 


been broken. It will be noticed that there are ‘wo wires 


—— 
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shown in the sketch, indicating electric circuit wires, and 
that the distance, “ about twenty miles ~ indicates the use 
of electricity. The resemblance of the transmitter to a 
“cup” will also be borne in mind. The exact date of 
this event is fixed by John BR. Drawbaugh’s testimony 
(D. Vol. 1, pp. 585-6, Ans. 79 to 85), who swears that 
he was doing a particular job of repairing on the grist- 
mill for Mr. Eberly, at the time when Eberly’s buggy 
wheel was broken, and produces his book account show- 
ing that that work extended from September 5 to Sep- 
tember 27, 1864. He further states that William Lory 
was living at Milltown at the time. Recurring once 
more to the surrebutting proofs. 

SAMUEL H. Bates (D. S-reb., p. 380), testifies that 
Martin Tates died at Milltown on Sunday, October 21, 
1866, from hydrophobia, and, the case exciting a great 
deal of interest, he, with others, went to see the sick man 
on that day. As the witness passed the grist-mill Draw- 
baugh passed by, going towards Tate’s house, and at 
that moment witness heard one of a group of men who 
were standing in front of the mill say: ‘* Look at Daniel 
“ Drawbaugh: personally you wouldnt think there ts 
‘more in him than a block of wood, and. the idea of a 
“man like he to try to invent a talking machiae “; to 
which another of the group replied: “If he is successful 
“in getting it finished, he will be the richest man in the 
“valley.” Mrs. Mary M. Baer also testifies (D. S-reb., 
p. 110), to hearing Drawbaugh’s talking machine spoken 
of in 1866, before her daughter worked in Drawbaugh's 
family. Returning to the defendants’ answering evi- 
dence. CHRISTIAN Eperty (D. Vol. 1, pp. 113. 114, 
Ans. 3, 9, 10, 11, 12), states that before he moved to 


New Cumberland (which was in 1867), Drawbaugh 
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told him that sound could be conveyed by electricity, 
and that he was experimenting on it. JAMEs A. 
SmiTH, the postmaster of New Cumberland, Pa., tes- 
tified (D. Vol. 1, pp. 518-20) that he lived in Milltown 
from the 18th, or roth of March, 1856, till late in the fall 
of 1867, when he moved away (Ans. 3. 4); and that 
carly in the spring of 1867 Drawbaugh came into wit- 
ness’ office, and a conversation ensued on the subject of 
the telegraph, which the witness states as follows: * Mr. 
Drawbaugh remarked that the telegraph would be yet 
superseded and men would talk audibly, as face to face,at 
any distance saying at the same time (‘hal he was experi- 
menting. Il asked him at the time if he thought so, when 
he remarked: ‘/ am conndent of wt. 1 don't remember 
of any other conversation until within three days of that 
ume—it might have been the next day—in his shop, 
when he told me that he and his daughter—I forget her 
name, but he says Emmy-—-—fad faiked together, and that 
there zwas a fic or and tzvo partitions between them. At this 
time he did not tell me by what means they had con- 
versed, but it made the impression on my mind that it 
was by a wire, but he did not say that; I don’t know what 
made the impression, but that was the impression on my 
mind——-that it was a wire. The daughter to whom Mr. 
Drawbaugh referred is now dead: I do not remember her 
name, but it was his oldest daughter.” (Ans. 7.) It will 


be remembered that Mr. Drawbaugh’s daughter died on 


November 18, 1871. (D. Vol. 2, p. 750, Ans. 23.) 
Drawbaugh himself testifies ( Ans. 30, p. 753) that his 
frst telephone apparatus employed a /cacup as the body of 
the instrument {compare Lory’s testimony and Exhibit 
:, 


Lory sketch.) and /Asvks that he had that machine before 


he took out his faucet patents of November 20. 1866. but 
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knows that he made the instrument before he moved his 
shop to the old clover mill now occupied by him.* 

The teacup transmitter disappeared long ago, but its 
construction and mode of operation are fully and clearly 
set forth by Mr. Drawbaugh (D. Vol. 2. pp. 756-765), 
where it is illustrated by a sketch on p. 756, (Exhitit D, 
Drawbaugh sketch No. 1) and the mode of its construc- 
tion and use in a battery circuit is shown by another 
sketch on p. 764 (Exhibit D, Drawbaugh sketch No. 3). 
It was a “carbon telephone ~ transmitter, operating on 
precisely the same principle as the “ Blake Transmitters,” 
now in general use and claimed to be covered by the Bell 
patent. The body, A, was an old porcelain teacup: the 
diaphragm, B, was a membrane: the electrodes, D E, 
interposed in the circuit, G H, were of copper, and the 
upper one, E, was connected to the diaphragm by a wire, C, 
so as to vary the pressure upon the low conductor, F, 
through the action of the sound waves. The low conductor 
was of pulverized material, and a vast number of experi- 
ments were made with it to test the merits of different sub- 
stances and mixtures for that purpose, but he considered 
carbon the best (see pp. 998-999, cross-examunation ). 
The current used with it was generated by a galvanic 
battery, and was a continuous current. (Ans. 70.) The 
instrument transmitted sound by electricity—* some words 
but feebly “—and so that different sounds could be dis- 
tinguished from each other and vocal sounds from other 
sounds. (Ans. 72,73.) The results were such as to en- 
courage him to go on with his experiments. (Ans. 73.} 
It was a clear anticipation of the Bell patent of March 7, 
1876, if the latter be held to cover the electric speaking 


*It will be remembered that he moved his shop down to the oid 
clover mill in 1867. 
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telephone. (P. Benjamin, defendants’ expert, D. Vol. 2, pp. 
1206—7, Ans. 50.) 

The frst receiver used with this teacup transmitter, he 
is unable positively to state, but says (Ans. 74): 

« The time since then ts so long that I have no vivid 
recollection of any particular one; / had a number of 
crude apparatuses, but can’t exactly remember the shape 
of any of them, / had membranes stretched over hoops- 
over a hoop—TI remember that; and / had electro-magnets, 
and the arrangement was varied: | don’t remember ex- 
actly the arrangement.” 

Whatever the first receiving instrument was, It was In 
the same circuit with the transmitter (Ans. 75). The 
first receiver that he is able definitely to remember and 
describe, is that shown in his sketch on page 762, marked 
Exhibit D. Drawbaugh sketch No. 2. He thinks this 
was made before he moved his shop to the clover mill 
(Ans. 85), and that it was used with the teacup trans- 
mitter. (Ans. 85, 93). It consisted of a tin can, B, hav- 
ing its bottom and top removed and a membrane dia- 
phragm C stretched across one end, which membrane 
was connected by a tense cord, D, to an armature F sup- 


ported on a spring G and arranged close to the poles of 


an electro-magnet E in the electric circuit H (p. 762, 


and Ans. 90, p. 763), as shown in Exhibit D, Drawbaugh 
Sketch, No. 3, p. 764. This instrument was a true tele- 
phone receiver, containing all the essential elements and 
inventions claimed by complainants to be found in the in- 
struments represented in Fig. 7, of Bell’s patent of March 
7, 1876. (P. Benjamin, D. Vol. 2, pp. 1207-8, Ans. 51.) 

That Drawbaugh had telephone instruments of some 
kind and probably the very instruments above described, 
as early as the vear 1867, appears conclusively from the 


evidence. 
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Mrs. JENNIE M. Brown (D. S-reb., pp. 163-170), who 
went to live in his family as a domestic, in the fall of 1867 
(Ans. 6), heard of it at least “a couple of years ” before 
she lived there (Ans. 7). She lived in his family till 
April, 1868 (Ans. 6), and, during that time, from the fall 
of 1867 to April, 1868, heard it spoken of in his family 
(Ans. 9, 10) and ridiculed and opposed by his wife (Ans. 
12, 18, 21). Drawbaugh at that time spoke of talking 
through the machine (Ans. 17, 30). The machine was 
common talk in the community (Ans. 24-27). The wit- 
ness saw it, and remembers that an old common stoneware 
leacup was a part of it (Ans. 20, 21, 22). The witness 
was married July 7, 1868 (Ans. 2), and often heard it 
spoken of before her marriage (Ans. 15). Her dates 
are corroborated by her mother, Mrs. Darr (Id. p. 110), 
who heard her speak of the talking machine while she 
lived in Drawbaugh’s family (Ans. 9); and, in substance, 
by her sister, Mrs. Margaret Brenneman (Id. pp. 103 
109), who succeeded her as a domestic in Drawbaugh’s 
family. 

SAMUEL SNELL (D. S-reb., pp. 412-418), was at 
Drawbaugh’s place in 1867 ( Ans. 3) when his shop was 
in the house forty or sixty feet from the grist mill (Ans. 
4, 5), and saw and listened at the talking machine (Ans. 
3-9). Drawbaugh at that time had an experimental tele- 
phone line extending from his shop to the office of the 
grist mill (Ans. 4), and the witness heard “ words ” 
through the apparatus “pretty distinctly” (Ans. 8). 
Witness did not see the transmitter, which was in Draw- 
baugh’s shop, but listened at the receiver in the grist mill 
office. He remembers that the receiver looked “ like a 
small tin can with something like a bladder or drumhead 


over one end of it--tied on” (Ans. g). He had heard 
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of the machine before, and went and asked Mr. 
Drawbaugh to show it to him (Ans. 16, 17, 18, Ig, 20.) 
Drawbaugh spoke of the apparatus as something not 
completed, but which he was working upon (Ans. 7). 
At that time Christian Eberly owned the grist mill (Ans. 
15). Mr. Eberly sold the mill to George Leonard in 
January, 1871 (Leonard, D. Vol. 2, p. 696-7, Ans. 3). The 
witness has never been in Milltown to stop since the day 
when he saw that talking machine there in 1867 (Ans. 
33, 42, 24). 

James Davis, (D. S-reb. pp. 418-421) was at Draw- 
baugh’s shop in the fall of 1867, after harvest (Ans. 12, 
16), Drawbaugh’s shop was in the clover mill (Ans. 15). 
The witness then saw the talking machine in the shop 
(Ans. 22, 23). He had heard of it before he went down 
to the shop (Ans. 18-22.) Drawbaugh said he was 
“ working on it ” (Ans. 22). 

GEORGE J. Eyster, sheriff of Cumberland county (D. 
S-reb. pp. 590, 819), was at Drawbaugh’s shop when it 
was “right back of the grist mill at Eberly’s Mills,” and 
before it was moved to the old clover-mill, in company 
with George B. Heck, who died in July, 1873 (see Bar- 
ber, Id. pp. 372-3; Natcher, Id. p. 150; John B. Heck, 
Id. p. 892), and looked at some of Drawbaugh’s inven- 
tions. As they left the shop Heck told him they had not 
seen all—-that he was working at one which he didn’t 
show to everybody, a talking machine (Ans. 4, §). 
William Natcher testifies (D. S-reb. p. 150, Ans. 8) that 
he heard George B. Heck speak of it in 1871 or 1872. 

Henry Ki_v-more, (Id. pp. 1124-1128) was at Draw- 
baugh’s shop with Michael S. Drawbaugh in 1867, when 
it was “right back of the grist mill,” (Ans. 5, 6, 7, 8). 
and then saw the talking machine there (Id). He was 


5 


+7 


there again in June, 1868, but then the shop had been 
moved to the old clover mill (Ans. 11, 12, 13). When 
he saw the talking machine in 1867, Drawbaugh told 
him he was working at it (Ans. 17); that it was to talk 
from one point to another (Ans. 19), and that he thought 
it would be a success (Ans. 15). He had no recollection 
of ever meeting Drawbaugh between June, 1868, and a 
time subsequent to the commencement of this suit, when 
he met him at Bridgeport (Ans. 37-42). Michael S. 
Drawbaugh died on March 16, 1871 (Ans. 20, 21). The 
date of Michael S. Drawbaugh’s death is confirmed by 
Jacob H. Kilmore (Id., p. rogo, Ans. 23), George D. 
Millard (id., p. 1098, Ans. 6-10), and Adam Drawbaugh 
(Id., p. 1100, Ans. 5, 6, 7), Jacob H. Kilmore, George 
D. Millard and Adam Drawbaugh all heard Michael S. 
Drawbaugh, in his lifetime, speak of Daniel Drawbaugh’s 
talking machine (Id., p. 1039, Ans. 17; p. 1100, Ans. 4: 
p. 1097, Ans. I-4). 

Jacosp A. Granam (Id., pp. 1057-1069 ) testifies ( Ans. 
11~13) that, in 1867, Daniel Drawbaugh’s brother, Henry 
F. Drawbaugh, at Newville, thirty miles away from 
Eberly’s Mills, told him of Daniel’s talking machine, and 
said it would take the place of telegraphy. Witness was 
then an internal revenue inspector at Newville, in Andrew 
Johnson’s administration, and Henry F. Drawbaugh had 
charge of the bonded warehouse at Wheeler’s distillery 
(Ans. I to 21). 

GreOoRGE Murpuy, of Newville (Id., pp. 1063-1066), 
ran the engine at Ahl & Snyder's distillery, near New- 
ville, from November 22, 1866, till June 1, 1867, and, 
during that time, in April, 1867, Henry F. Drawbaugh 
came to the distillery on some business, and while there, 
told him of Daniel’s talking machine, and stated that it 


would take the place of telegraphing after awhile. 
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Joun S. DouGuerty, a merchant at Newville, (Id., 
pp. 1131-1134) heard Henry F. Drawbaugh, in February 
or March, 1867, speak of Daniel’s talking machine, and 
heard others speak of it about the same time, In May, 
1868, witness went to Daniel Drawbaugh’s shop at 
Eberly’s Mills, to see the talking machine, but could not 
get admittance in consequence of Mr. Drawbaugh’s ab- 
sence at the time. 

WiLtiAM Darr, one of the complainants’ rebutting 
witnesses (C. Vol. 1, pp. 358-366), was forced on cross- 
examination, into a striking corroboration of the main 
fact above referred to. He was called by the complain- 
ants to prove, among other things, that, although he had 
lived at Milltown for twenty years prior to March 31, 
1870, when he moved away, and had known Drawbaugh 
well during that time, he had never seen or heard of his 
talking machine (p. 359). But he had, at one time while 
he lived there, gotten off a great joke upon Mr. Draw- 
baugh, and was very vain of its paternity: and upon this 

gh, I : I 
rock his testimony-in-chief went to pieces. We will let 
him give the story in his own words: 

*C. Q. 85. I have heard that you once got off a very 
good joke on Drawbaugh while you lived there. He 
was telling you that he had a machine with which he 
could talk across the Atlantic ocean, and you replied that 
he had better limit his operations to Yellow Breeches 
Creek before he tried the Atlantic Ocean? 

« A. That is so; that is what I told him. 

“«C.Q. 86. Your words, as I have heard them re- 
peated, were abcut as follows: ‘ Dan, you had better try 
the Yellow Breeches before you try the Atlantic Ocean.’ 
Is that substantially the re ply you made to him? 

«A. Yes, sir: that is about it. He said the time was 
coming when they could talk across the sea. _ I said, 
‘O! take the Yellow Breeches first.’ 

“C.Q. 87. How long was that before you moved 
away from Eberly’s Mills? 


es 
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“A. I don't know whether! can study that up or not. 
I know it was a couple of vears before | moved over 
here. 

*“C. Q. 88. Do you mean to say it was just two years 
before, or might it have been more than two years? 

“A. About two years before I moved over here. 

“C. Q. 8g. Where was that conversation, in what 
building or place: 

“A. In the shop next to Eberly’s Mill. One was 
called the upper shop, and the other the lower shop. It 
was in the upper shop. 

«“C.Q. 90. How happened the conversation to start 
on the subject of talking across the sea? 

-A. LT hbardly mind that--exactly how it happened. | 
don’t think much was said, He was tired and leaning 
against the bench and said: ‘* Bill, do you believe the 
time is coming when we can talk across the sear’ I said: 
‘Oh, you had better try the Yellow Breeches first.’ I 
said too: ‘What is the matter with you, Dan, are you 
going crazy; | don't think there was much more than 
that said, before or after. 

“CC. Q. 91. Didn't he say, also, that he was going to 
do it, or had a machine that would do it? 

+“A. No, sir; he said nothing of the kind. 

«“C. Q. 92. He dropped the conversation after your 
reply to him, did he? 

«A. Yes, sir.” 

In the last three answers above quoted, the witness evi- 
dently tries to tone down the testimony found in his ans- 
wers 85, 86. Ide changes the statement of Drawbaugh 
from the positive form of answer 86, “ //e said the time 
was coming when they could talk across the sea,” to the 
interrogative form, * Lut do you believe the time is coming 
when we can talk across the sear” and states that Draw- 
baagh did not say he was going to do it, or was working 
on a machine for the purpose: whereas, his own alleged 
reply to Drawbaugh,. « dow had better try the Yellow 
Breeches first,” shows that such was undoubtedly the 


tenor of the conversation. ‘This conversation, he says, 
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was about two years before witness moved away from 
Milltown. (Ans. 87, 88.) His wife, however, who was 
called as a witness for the defendants, in surrebuttal, re- 
members the joke (which seems to have been an unusual 
event in the family), and states the fact as follows (D. 
S-reb. p. 110): 


*Q. 10. Did you ever hear your husband, Mr. Will- 
iam Darr, while you lived at Milltown, say anything about 
Mr. Drawbaugh’s talking to a distance, or mention the 
subject of talking to a distance? 

A. Yes, sir. 

Q. 11. Do you remember what your husband said 
about it at that time? 

A. Yes, sir. 

Q. 12. Will you state what it was, as you remem- 
ber it? 

A. He came in one day and sazd fo me that Mr. Draw- 
haugh was speaking of making a telephone, or some sort of 
t talking machine; that he could talk across the ocean with 
to other parts of the world. | don't remember just how 
he spoke it. 

Q. 13. Did he tell you what he said to Mr. Draw- 
baugh: If so, what was that, do you remember it? 

A. Hetold him. ‘/hat he had better mvent something 
to talk across the Yellow Breeches first. 

Q. 14. Was that conversation while your daughter, 
Jenme, lived with Mr. Drawbaugh, or before, or after? 

A. Before. 

Q@.15. Can you tell us when that conversation was? 

A. In 1866.” 

The facts and the date are undoubtedly as Mrs, Darr 
states. Her husband's admission, after his testimony on 
page 359 (C. Vol. 1), is a striking illustration of the utter 
worthlessness ot * negative evidence. 

lt cherefore clearly appears, from the above, that Draw- 
baugh conceived the idea of transmitting speech by elec- 
tricity over a telegraphic wire, prior to the spring of 1860; 


that during the rebellion he was studying upon the subject 
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and had formed some crude plan of its mechanism as 


early as September, 1864: that prior to the beginning of 
1868, he had been able to transmit and receive some 
words quite distinctly through it; that, at that early time, 
he was intending it, when completed, to transmit speech 
many miles—to take the place of celegraphing—and even 
hoped it might be used for conversing across the ocean; 
and that his efforts were known and talked about, not 
only in the community at Milltown, but in parts of the ad- 
joining county of York, and at Newville, thirty miles 
away. What that something tnen devised for the purpose 
of transmitting speech electrically was, we are informed 
by his own testimony above cited, which testimony on 
that point is corroborated by Lory, Mrs. Brown, and 
Snell. Jt further appears, by an examination of the 
sketches of the machines (D. Vol. 2, pages 756, 762, 
764), and by the testimony of defendants’ expert, as well 
as by the conclusive fact that the machines audibly trans- 
mitted and reproduced some words, that the apparatus 
anticipated the fifth claim of Bell’s patent of March 7, 
1876. as the complainants now construe that claim. 

We may pause here to refer to some of the preliminary 
investigations and experiments by which Mr. Drawbaugh 
was led up to a true conception of the essential character- 
istics of the speaking telephone at that early date, during 
the seven years that intervened between his conversations 
with Professor Heiges in 1859—60 and his achievement of 
the transmission and reproduction of words in 1867. 

«A great while ago,” while he was vet a young man 
attending singing-school, he was instructed in some of the 
fundamental characteristics of sound, including the fact 
that Pifch is due to the rate of air vibrations per second. 


— 
( Drawbaugh, Ans. 80, 81, page 761.) He had also ex- 


perimented with the vocal organs by placing his hand up- 
on the throat and feeling the vibrations of the vocal cords 
and in that simple manner learned that the vibrations 
were unbroken and continuous in a spoken word or sy!l- ws 
lable. (Ans. 79.) The fact that sound has the effect to 

set up vibrations in solid substances, he had first learned 

by noticing such effect in the surface of a partition 

(Ans. 76): and he had experimentally demonstrated that 

such vibrations were capable of producing considerable 

mechanical effects (Ans. 78): and that if a door, vibrated 

by sound, were connected by a light wooden bar to another 

door, this second door would give off the same sound. 

(Id.) He had, as early as December, 1863, known of 

the Scott phonautograph, in which the sound waves, act- ? 

ing upon a stretched membrane, are caused, by means of 
a lever stvle attached to the membrane, to trace their own 
peculiar characteristics upon a paper or card. He, there- 
fore, knew at that early time that a continuous electric 
current must be used. and not a make-and-break current, 
and hence, that the electric current must be modified or 
varied, but not broken, by the sound waves. Hence, in 
all his telephones, from the first to the last, he used a 
closed circuit, and arranged the diaphragm-armature close 
to the poles of the electro-magnet, but not so as to touch 
them. (Ans. 199, 200,p. 754.) He never made a make- 
or-break instrument unt] within the jast year prior to his 
testifying in the case. (Ans. 353, 384, p. 524.) He neve 
made nor owned astring telephone or * lovers telegraph.” 
(Ans. 330, 351, p. 824.) His discovery and application 
of a low conducting material, in pulverulent form. to 
modify the necessarily continuous electric current, were 
arrived at by a process of pure scientific reasoning. He 


conceived the idea that when thev were in a pulverized 
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condition the air spaces between the particles would ofler 
more or less resistance to the passage of the current, and 
that if by pressure these particles were brought nearer 
together, more of their surfaces would be in actual contact 
with each other, and hence the current would pass more 
freely through the mass; and therefore, as the result of 
this reasoning, he connected the pulverized low conductor 
to the diaphragm so that the movements of the latter, 
under the influence of the sound waves, would vary the 
pressure upon the pulverized mass and thus vary the 
current passing through the line in proportion to the 
magnitude of the sound waves. (Ans. 148 to 153, pp. 
772-3.) This theory was entirely original with himself, 
and he demonstrated its correctness by experiment ( Ans. 
152), and by testing it with a galvanometer. ( Ans. 65-07, 
p. 759.) Mr. Drawbaugh’s speaking telephone was, 
therefore, no happy accident. It was the result of a train 
of seven years’ investigation, reasoning and experimenta- 
tion, carried forward on as logical and scientific a plan as 
can be found in the whole history of the arts. The acci- 
dental vibration of a partition led him to the speaking 
telephone as logically as the falling of an apple led New- 


ton to the theory of vravitation. 
e Y 


Exuisits F anp B. 


The next step in the development of Mr. Drawbaugh’s 
speaking telephone, consisted in the production of a trans- 
mitter and receiver, constructed upon the same general 
plan as the old teacup and tin can instruments, but with 
important improvements. Of these two instruments, 
nearly all the essential parts remain in existence and are 


tiled in evidence as defendants’ Exhibits F and B. the for- 
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mer being the transmitter and the latter the receiver. 
These extant parts are illustrated in defendants’ book of 
drawings, pp. 2 and 7. For the purposes of this case, 
the instruments were reproduced and the reproductions 
filed in evidence as Exhibits Reproduced 6B and Repro- 
duced F. Drawings of the reproduced instruments ap- 
pear in said book of drawings, pp. 3 and 8; and the in- 
struments and drawings are fully described in Draw- 
baugh’s testimony, pp. 764 to 774: S868, 569, 572, etc.: 
Knight, D. Vol. 2, pp. 714-6: Park, Benjamin, Id., pp. 
1179-1183. Ans. 29; the latter witness testifying that the 
instruments completely anticipate the fifth claim of Bell's 
patent of March 7, 1876, as construed by the complain- 
ants. 

By examining these instruments, it will be seen that 
they grew naturally out of the old teacup and tim can in- 
struments illustrated by Drawbaugh’s sketches on pp. 
756, 762, D. Vol. 2. In the transmitter, F, a glass 
tumbler superseded the porcelain teacup: the diaphragm 
was covered over by a wooden cap provided with a 
mouth-orifice; the low conducting material was placed in 
a suspended box; an arrangement for adjusting the nor- 
mal pressure upon the low conductor was provided; and 
the instrument was lined with plaster-of-paris to deaden 
the vibrations of its walls. At first, membrane dia- 
phragms were used in this instrument; at other times 
thin metal, generally tinned iron, known as commer- 
cial “tin.” (Drawbaugh, Ans. 128, p. 768; Ans. 1270, 
p. 997: Ans. 1667, p. 1065.) In its companion-instrument 
the receiver B, Drawbaugh had discovered the super- 
flousness of the string D and spring G shown in the 
sketch of his earlier form of receiver on page 762, and had 


discarded them, bringing the diaphragm of the tin-can up 
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closer to the electro-magnet and attaching the armature 
directly to the diaphragm, thus rendering the instrument 
quite compact in form and arrangemem. The tin tube 
was lined with plaster of paris (Ans. 108, 109, p. 766); 
and a metal bracket or spring, G, was employed for giving 
tension to the membrane. (Ans. ror.) In the old tea- 
cup instrument he had tested, as a low conductor, * differ- 
ent materials at different times,” such as “clean, fine 
earth,” earth combined with plumbago, plumbago alone 
at times, pulverized charcoal, finely divided metals com- 
bined with plumbago, and, perhaps, the same in combina- 
tion with earth: the experiments being so various that all 
the combinations could not be recalled to memory (Id., 
Ans. 61, 62; X 1280 to X 1310); but in tumbler instru- 
ment he got beyond the use of earth, and settled upon 
the use of carbons, or carbons mixed with bronze-powder 
(Id., Ans. 131: X 1283), although he made numerous ex- 
periments to ascertain the best conditions under which 
the various substances or mixtures could be employed. 
(Id., p. 1037, etc.) He used a number of different tops 


(Ans. 1289.) At 


or mouth-pieces with the tumbler, F. 
first the box containing the low conductor was suspended 
by a single rod; afterwards by a U-shaped rod or stirrup, 
as shown in Exhibit reproduced F. (Ans. 1288, 1289.) 
In the earliest form of the F instrument he tried the effect 
of moistening the low conductor by the evaporation of 
water contained in the lower part of the tumbler. ( Ans. 
134, 135: NX 1294), and found that with earth and its 
combinations a certain degree of moisture was the best, 
while the carbons operated best when dry. (Ans. 1294.) 
The tumbler with the bottom broken off, now filed as an 
exhibit in this case, was used at an early period, and is 


mentioned by various witnesses as having been seen by 


them from time to time in all the vears from 7869 to the 
present date. 

These two instruments, Exhibits F and B, came inte 
existence some time in 1867 or early in 1568. 

Thev were seen at Drawbaugh’s shop, by Henry B. 
Lber/y about the time when he moved with his parents to 
New Cumberland, which was in the spring of 1867. ( Eb- 
erly, D. Vol. 1, pp. 284, 286, Ans. 31,9, 7). He never 
was at Milltown after May 27, 1873 (Ans. 8,11). The 
tumbler instrument was seen by J/rs. Brown when she 
lived in Drawbaugh’s tamily, from the fall of 1867 to 
April 1868 (Mrs. Brown, D. S-reb. pp. 163-170, Ans. 
6, 20-23). Hoffman (D. Vol.1, pp. 481-485) was work- 
ing for the old Pump & Faucet Co. in the spring or sum- 
mer of 1868 (Ans. 3), and saw at that time the tumbler 
instrument, and Drawbaugh making a wooden top and 
fitting it on (Ans. 5-8). Drawbaugh at the time said i 
was a talking machine. (Ans. 5.) Schrader, now a res- 
ident of New Jersey, and agent of the Judson Powder 
Co. (D. S-reb., pp. 467-471) worked for the old Pump 
and Faucet Company from November zo, 1868, to April 
8, 1869, (Ans. 2, 3, 6) and boarded with Daniel Draw- 
baugh during that time. His time is fixed by the books 
of the company, and also by the fact that Maggie Darr 
(Mrs. Brenneman, D. S-reb, p. 103) was living in the fam- 
ily as a domestic. While he was working there at that 
time. Mr. Drawbaugh on several occasions took him up 
to his private room over the machine shop, and showed 
him a machine which he called a talking machine ( Ans. 
12) and which, Drawbaugh stated to him, was “for the 
purpose of talking between distant points, as, for exam- 
ple between Eberly’s Mills and Harrisburg, which, I think, 


he used as an illustration. He also made the remark that 


, 
it might be used to take the place of the telegraph.” 
(Ans. 13.) Witness identifies Exhibit B as a machine 
which he saw there at that time, and states that it had an 
iron or steel armature fastened across the membrane dia- 
phragm, and that the bobbins on the electro-magnet, 
which are now dilapidated by age, were perfect at that 
time (Ans. 14, 15, 16,17). He also remembers seeing 
some wooden mouth-pieces at the same time lying on Mr. 
Drawbaugh’s table and resembling the mouth-piece of ex- 
hibit F. (Ans. 15.) In the family while he boarded there 
the talking machine was spoken of at the table on sev- 
eral occasions, when Mr. Drawbaugh “spoke about it in 
the same spirit and in the same way that he talked to me 
up in the shop—that it would take the place of telegraph- 
ing, and that you could talk between distant points.” 
(Ans. 18.) Swel/ (D. S-reb, p. 413), already above cited, 
saw the tin can with the membrane diaphragm as early 
as 1867. 

CurRiIsTIAN Eperry (D. Vol. 1 pp. 113-121), the father 
of Henry B. Eberly above cited, moved from Milltown 
to New Cumberland on April 1, 1867 (Ans. 3, 6), and 
from New Cumberland to Shiremanstown on December 
22, 1870 (Ans. 7). About the time that he moved to 
New Cumberland, or shortly after (Ans. 13), but posi- 
tively before he moved to Shiremanstown (Ans. 14), he 
saw the two machines, Exhibits Bb and F, at Drawbaugh’s 
shop (Ans. 15). Drawbaugh told him at the time that 
they were to convey sound by electricity, were to convey 
spoken sounds, and would answer the same as telegraph- 
ing (Ans. 16, 17). 

A. B. Suank (D. Vol. 1, pp. 21-41), saw the ma- 
chines, F and Bb, in 1869 and prior to February 3, 1570 
(Ans. 73-80), and talked through them with Mr. Draw- 


baugh at his shop (pp. 22, 23). The machines were in 
different rooms, and connected by two wrapped wires. 
Witness heard and understood, through the instrument. 
the words that were spoken into the transmitter, and could 
distinguish the voice through the instrument as the voice 
of Drawbaugh and not of some other person. (Id. same 
pages also Ans. IgS-201, p. 40: Ans. 153-155, p. 30). 
The tin box was of a green color: the bottom—dia- 
phragm—was not torn out as now; and the wire on the 
electro-magnet was not loosened up as now. (Ans. 117 
119). The tumbler was lined with something white, and 
had some water or liquid in it. (Ans. 58-62.) The dia- 
phragm was transparent (Ans. 65). The tumbler was 
whole at that time ( Ans. 64). 

Joun J. ZACHARIAS, a miller, (D. Vol. 1, pp. 46-60), j 
was, from the fall of 1868, to the spring of 1875,* head 
miller at the New Cumberland Mills, and, having occa- 
sion to face and level off some mill-stones, went to Draw- 
baugh’s shop at Milltown to get a tram for that purpose. 
While there, on that errand, he saw and talked through 
the machines B and F (pp. 47-49). Joseph B. Stretch, 
a millwright, was at work at the sime mills at that time, 
and, by means of his time-book, fixes the date of Zacha- 
rias’ procuring the tram as before June 18 and July 3, 
186g (Stretch. Jd. pp. 60-62). When Drawbaugh ; 
talked through the machines to Zacharias, on that occa- 
sion, the machines were on different floors in the shop 
(Ans. 16,17), and Drawbaugh was upstairs while wit- 
ness was on the floor below (/d.). Witness heard and 
understood, through the machine. what Drawbaugh was 


saving (Ans. t&). and distinctly understood and recog- 


* Note.—For the correct dates, see D. Add. Proofs, Hake’s depo- 


sition, pp. 107 to 115. 
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nized the tones of Drawbaugh’s voice (Ans. 19). The 
voice sounded as though he was speaking tn an undertone 
(Ans. 65). Witness’ ear was close to the receiver 
(Ans. 66); he heard no other sound excepting the 
sound heard through the machine (Ans. 69). The ma- 
chine was a rude machine ( Ans. 71), and the two instru- 
ments were connected together by something like 
wrapped wires, which passed from instrument B out 
through the partition and upstairs to the instrument F 
(Ans. 22). The end of the tin can next to the electro- 
magnet was covered by something fastened on by threads 
like those now appearing at the end of the can (Ans. 24 
27). Drawbaugh said, at the time, that he “could run it 
+ out for miles, and parties could talk in at one end, and be 
“heard at the other end, the same as persons in a room 
“together ” (Ans. 25), and that it would eventually take 
the place of telegraphs ~ ( Ans. 29). 

Henry YeTTer (D. Vol. 1, pp. 135-138), lived at 
Milltown from April 3, 1569, to March, 1870, not quite a 
vear, keeping a tavern and carrying on butchery. While 
living there, one day in haymaking or harvest (1869) he 
was in Drawbaugh’s shop and Drawbaugh told him he 
was making a talking machine: showed him instruments 
Band F (Ans. 27), and told him it was operated by 
electricity (Ans. 21). 

GeorGe Freese (D. Vol. 1, p. 132) was at Draw- 
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baugh’s shop to collect some money, 52.50, while Yetter 
kept the tavern at Milltown, and Drawbaugh went and 
borrowed the money from Yetter and paid it to witness. 
At that visit, witness saw instrument B (Ans. 6), and 
Drawbaugh talked through the machine to him, and the 
Witness with his ear close to the machine, heard through 


it distinctly. (Ans. 9 1.) He had heard of Draw- 


HO 


baugh’s talking machine six months previously, but that 
was the first time he ever saw it (Ans. 12). Henry 
Yetter’s ledger (Yetter, Id. pp. 135-136: Ans. 29} 
shows the loan of the $2.50 to Drawbaugh on September 
17, 1869. 

Joun Scuericu (D. Vol. 1, pp. 176-182) saw and 
talked through instruments B and F about 1569, several 
vears before witness moved to Camp Hill, on April 1, 
1873 (pp.176-7). Drawbaugh went into the basement to 
talk, and witness remained in the third story of the shop 
to listen. and heard what was said. (Ans. 7.) Draw- 


ee ° 7 
baugh said it was a talking machine, and was better and 


handier than the telegraph, as you could just talk through 
it in place of writing. (Ans, 7,9.) Witness could dis- 
tinguish the voice through the machine as Drawbaugh’s 
voice (Ans. 12) 

[Isaac b. Mittarp (D. Vol. 1, p. 324) was married on 
November 11, 1869 (Ans. 5), and before his marriage 
saw and talked through the talking machine at Draw- 
, and heard and understood 


baugh’s shop (pp. 325-327 
what was said through it (Ans. 22). He identities the 
instrument B as the one he listened at ( Ans. io, 23}, 
and which was in the second-story of the shop at the 
time (Ans. 19, 23). The transmitter was not in the 
shop, but out on the bank fifty vards away (Ans. 21, 24, 
25), and some person, whom he does not remember, was 
talking into it at the time ( Ans, 21, 27 

ABRAHAM Fisuer (D. Vol. 2, pp. 688, 689) was at 
Drawbaugh’s shop about 1565 or 1869, within about a 
vear after Mr. Hursh went into the faucet business there 
(Ans. 2-12), and saw instruments B and F. (Ans. 10.) 
Drawbaugh said he was going to bring it to perfection, 


and was making good progress with it (Ans. 7) and that 
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it was a machine to talk through- he said he could talk 
through it some distance—-from one house to another in 
town, or from one part of a house to another, he could 
convey sound. (Ans. 8.) This must have been in 1868, 
as Hursh was one of the original six who started the 
faucet business, in May, 1867. (Gorgas, D. Vol. 1, p. 
637; Ans. 49.) 

Davip B. Carn (D. Vol. 1. pp. 157-165) was at the 
shop just after the old faucet company had suspended 
operations and before they sold out to the Haucks, and 
saw the instruments F. and B. His visit was in the vear 
1870 (Ans. 5, 6, 22, 24. 64, 67), while he lived at Mill- 
town and before he moved away in the spring of 1873. 
(Ans. 4, 5, 3-) The instruments were in different rooms 
on the same floor ( Ans. 31, 32, 33, 34), and were con- 
nected by a wrapped wire. (Ans. 10.) Drawbaugh 
said they were talking machines ( Ans. 11); that one was 
to speak into and the other was to listen at (Ans. 12); 
that a person could hear at one end what was spoken at 
the other end (Ans. 13), and that you could hear and 
understand from New Cumberland to Harrisburg, a dis- 
tance of about three miles (Ans. 14). The tumbler had 
plaster-of-paris inside of it, and the end of the tin can 
next to the electro-magnet was closed (Ans. §9). There 
was a tube or funnel at the other end of the tin can (Id). 
This tube and funnel is described and illustrated by Daniel 
Drawbaugh (D. Vol. 2, p. 858, Ans. 638-641). 

Jacos S. Suorpp (D. Vol. 1, pp. 387-392) was at 
Drawbaugh’s shop immediately after September 14, 1569 
(Ans. §,6), to have some work done on a harvester knife 
which witness and Henry Bonholtzer had patented on 
that date, and then and there saw the instruments b. and 


. tie. 16.) Bonholtzer was present at the time. 
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h to convey the voice ;Ans.g) and showed them 
these instruments. 


BoNHOLTZER (Id. pp. 354-387) corroborates 


and the taining macnine. 
So manv witnesses saw these two instruments. F. 
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ind 1875, down to February 14, 1576. the date of Bell's 
application for his patent, that it is utterly impracticable. 
within the limits of a brief, to give an abstract of their 
several depositions, but a me 
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SAMUEL NICHOLS saw and talked through 
them in 1869, and heard and understood what was said. 
H. GEISTWEIT (p. 458) saw and talked through them 
in Julv, 1870, or 1871. and heard and 


understood what 
Was Said. 


H. K. DRawBAUGH 


530) saw and talked through 
hem early in 1870. 
B. DrawsBav <8, hem in 1860, and 
}. Bb. DRAWBAUGH (p. 380) saw them in 1869. and 
] 
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G. W. DrawBaucu 97's Saw them in 1870 
while painting Jacob M. Sadler’s wagon. The date 
of that job is corroborated bv John F. Lee 


Or 


(Id. p. 607): 
Daniel Drawbaugh (| Vol 


.-777): and complainants’ 
witnesses, William Sadler (C. Vol. 1, p. 1039), and Henry 
Neidig (C. Vol. 2. pp. 


Joun H. STEPHEN (p. 249), saw them at some time 
between the beginning of 1870 and 1875. The date is 
fixed by Henry Otstot (D. S.—reb. as in either 
1870 or 187¢. He was at the p with Stephen and 
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saw them at the same time. Otstot was never in the 
shop after 1873 (pp. 360, 361 D. 5S. reb.) 

P. C. ZIMMERMAN (pp. 414-5), saw them in February 
or March, 1871, and never saw them again ull about the 
beginning of this suit. He describes them very clearly 
and says Drawbaugh at the ume told him that they 
worked by electricity and could be heard a great distance. 

L. C. STEINBERGER (p. 344), saw them and C. and I, 
while he lived at Milltown between February, 1871 and 
October, 1871, and never was in Drawbaugh's shop after 
that latter date. Harmon Drawbaugh showed them to 
him in the shop, and said at the time that they had talked 
through them and could talk from the shop up to the grist 
mill. 

Evias Z. Goop (p. 198), saw them in 1872, before he 
moved away from Milltown on April 1, 1872. 

Jacosp Hawn (p. 267), saw them while he resided at 
Middletown, prior to May 27, 1872, when he moved from 
that place. 

Joun C. Situ (pp. 335-6), among other talking ma- 
chines saw and talked through F. and B. frequently while 
employed on the Pennsylvania R. R. on Locometive No. 
502, from April 1, 1872, to April 1, 1873. He fixes the 
time by his time book. He helped Drawbaugh experi- 
ment on the machines, and testifies that he heard and un- 
derstood through them. He describes the instruments, 
their condition at that time, and the experiments made 
with them. 

Henry F. DRAWBAUGH (pp. 396-7), among other talk- 
ing machines, saw and talked through F. and B. in 
August, 1872, and could hear and understand what was 
said through them. He recollects and repeats the words 
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was in the basement, and the other was two floors above. 
One of the instruments talked through may have been C 
or I. 

JEREMIAH KOHLER ( pp. 544-5), saw them in 1873, and 
at that time talked through the talking machine. He 
could hear and understand what was said through it. 
Drawbaugh told him it was operated by electricity. One 
of the instruments talked through may have been C or 
A, which he saw there at the same time. 

Dr. Joun W. Morrit, of Harrisburg (p. 495-6), saw 
and talked through them in 1873, and remembers hearing 
the words, “* Do you hear me talk,” through them. One 
of the instruments talked through may have been C, 
which he saw here at the same time. Drawbaugh ex- 
plained the principle of the machines. 

Henry N. Snoop (p. 256) saw instrument F in 
August, 1873, when H. K. Drawbaugh explained to him 
that it was Daniel Drawbaugh’s talking machine, and was 
operated by electricity. 

Epruraim R. Hosincer (p. 361) moved to Milltown 
before the middle of September, 1873, and moved away 
November 27, 1876, since which time he has never been 
in the town. While there he saw and talked through in- 
struments B and F, and heard and understood what was 
said through them. He saw the instruments A, D and 
E, while Mr. Drawbaugh was making them, but saw B 
and F before he saw A, D and E—which fixes the date 
of his seeing B and F as not later than 1873. He helped 
Mr. Drawbaugh experiment a great deal with speaking 
telephones while he lived at Milltown. He was recalled 
by the complainants in rebuttal and asked if he had any 
corrections to make in this deposition, to which he replied 


that he had one only, viz., to correct the date of his 
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moving to Milltown from September 7, 1573, to Septem- 


> 
Der 13, 1573. 


Henry Bayer, of York, Pa. (p. 1§1), saw and 
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in June, 1873. He identifies B and a tumbler instrument 
as instruments which he saw there at the time. 

James Brooks, millwright (p. 41), worked in the grist- 
mill at Milltown from December 16, 1873, to March 31, 
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Georce L. Hae (p. 473) saw them and O in the 
fall of 1873. 

DANIEL BALSLEY (p. 192) saw them while the old 
sawmill was still standing in a_ dilapidated condition. 
The mill was torn down and hauled away about Septem- 
ber 1, 1874, by Amos Frownfelter. (Frownfelter, Id., 
p. 661.) 

Henry Bb. Musser (p. 31 saw and talked through 


them on June 27, 1874, and fixes the date by a book- 


ry 


entry of the job of work which he went to Drawbaugh’s 
shop that day to get done. The machines were in dif- 
ferent rooms, and connected by wire. Drawbaugh told 
him they operated by electricity, and explained to him 
about low and high conductors. 

DANIEL Rupp (p. 427) saw the instrument F and 
other talking machines in June or July, 1874. 

WittraM H. Bares (p. 419) saw them and C in the 
fail of 1874. and Drawhaugh told him they were for talk- 
ing instead of telegraphing, and that they operated by 


electricity. 
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Joun M. WAGGONER (p. 122) saw them and A in No- 
vember, 1574. 

MicHAEL Koxn (p. 129) happened to be in Draw- 
baugh’s shop at the same time and confirms the date and 
the fact of Drawbaugh’s showing Waggoner the talking 
machine and explaining that it operated by electricity. 

Joun WEBER (p. 245) saw them and A in the latter 
part of December, 1874. He was never at Drawbaugh’s 
shop after January, 1875. 

JosepH M. WisLeR (p. 393) saw instrument B prior 
to moving away from New Market, in the spring of 1874. 

Jacos E. Smiru (p. 166) was married March 26, 1871, 
and while on his wedding trip was at Drawbaugh’s shop 
and saw instrument B. 

DANIEL C. JONEs (p. 504) lived at Milltown one year, 
from the spring of 1870 to the spring of 1871; has never 
been in Drawbaugh’s shop since; while living at Milltown 
saw instrument B. 

DanieEL BL. Musser (p. 607) saw instrument B in 
1873, before his wife died. She died January 24, 1874. 

Urias R. Nicnois (p. 90) saw A and B and listened 
at B, as a receiver, in January, 1575. 

Capt. J. A. Moore ( p. 613) saw B and others in May, 


October or November, 1875. (Ans. 33.) He fixes the 
date by the death of his wife at that time. 

DaniEL B. Conpry (p. 139) saw B, F, and others on 
Christmas day, 1875. 

DANIEL FeETTROW (p. 347) saw them and others when 
the Axle Company were getting their new machinery into 
the shop, which was in March, 18735. 

JeremiAu Fry (p. 144) saw them and others on or 
about April 9, 1875. 
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Referring to defendants’ surrebutting evidence: 

Jesse E1icuowz (p. 160, saw F, B, and others, in 1871, 
and talked through them. Possibly C or I was used in 
talking. Heard and understood distinctly. Had heard 
about the talking machine before he ever saw it ( Ans. 6). 

GeoRGE Hosier (p. 367) lived at Milltown from 
March §, 1872, to March 25, 1873, and never has been 
in Drawbaugh’s shop since he moved away. While liv- 
ing there he saw F, C, and possibly B and I. 

Jacosp R. VANNASDALE (p. 788) was at Drawbaugh’s 
shop on February 2 or 3, 1875, with Jacob F. Ensminger, 
and while there saw F, B and others. He was never 
there after that date. The date is fixed by a book entry, 
and also by the fact that it was immediately after the ex- 
plosion of Wilson's store (see Ensminger’s testimony 
Wilson’s store expioded on January 19, 1875, and Wil- 
son himself afterwards died, about November 1, 1875 
(see Holsinger, C. Vol. 2, p. 1215; also Complainants’ 
Exhibit, pp. 401, 402, and Holsinger, D. Vol. 1, p. 373 

ns. I14). 

Jacos F. Ensmincer (p. 808) corroborates the date 
and the facts testified to by Vanasdale, but is unable to 
identify all the talking machines seen at the time. 

ANDREW Evans (p, 1) was in Drawbaugh’s shop 
about December 1, 1875, among other talking machines 
SsSaW B. 

Mary A. Evans (p. 61) was there with Andrew 
Evans about December 1, 1875, and among other talking 
machines saw B. 

Wirtriam H. ZeARING 
Karns was working there for the old faucet and pump 


to February 4, 1571. 
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In Add. Proofs, pages 185 to 196 is the testimony of a 
very important additional witness, EMANUEL K. GREGORY. 
who was formerly a resident of Milltown, Pennsylvania, 
but moved away to Taunton, Massachusetts, in Decem- 
ber, 1870, and was mever in the State of Pennsylvania 
from December 5, 1870 (see his testimony, corroborated 
by that of his son Joseph, just preceding his in the 
printed record), ¢:/? the day before he testified in the Over- 
land case, March 6, 1885. Ue testifies positively to assist- 
ing Drawbaugh frequently in his telephone experiments 
in 1870, to talking and hearing through the machines, 
and to the electrical character of the instruments; and he 
identifies Exhibits F and B as the instruments which they 
were then using (pp. Igt, 192; Ans. 46-48). 

This completes the list of witnesses—seventy-four in 
ail—who identify Exhibits B and F as in existence prior 
to February 14, 1876; and, of these, more than sixty 
identify them as in existence prior to Bell's first experi- 
ment of June 2, 1875; more than forty identify them as 
in existence prior to the month of July, 1874, the date of 
Bell's alleged conception of the szpracticadbility of getting 


audible results by the vibration of an armature in front of 


an electro-magnet; and twenty testify that they talked > 


through the machines and heard and understood words 
and sentences through them prior to June 2, 1875. The 
instruments F and B were unquestionably experimental 
and crude and incapable of producing the desé results, dud 
they talked, and thereby demonstrated that Drawbaugh 
had solved the problem of transmitting articulate speech 


by electricity. 


re 


Exurpsits C anp I. 


Next in order after these instruments came two com- 
panion magneto-telephone instruments, C and I. (Draw- 
baugh D. Vol. 2, pp. 775, Ans. 166, and 787, Ans. 233.) 
Of these two instruments, C was the first, and was made, 
in its original form, about the latter part of 1S$69 or early 
part of 1870. He was experimenting with it when Jacob 
M. Sadler’s wagon was repaired about 1870 or 1871. (Ans. 
169-171), and it was then in a condition to transmit 
sound ( Ans. 174), and was, to the best of his recollection, 
in the form now shown in Exhibit Reproduced C. Draw- 
ing (p. 5, Defendants’ book of drawings.) (Ans. 1586, 
751.) <At first, it was made for use as a receiver, and 
contained two membrane-diaphragms, connected together, 
inside of the case, by a tense cord; with an electro-mag- 
net, but no permanent magnet. Afterwards, he took off 
the heel-piece of the electro-magnet, and, by placing a 
permanent magnet against the cores of the electro-mag- 
net, found that the instrument could be used as a trans- 
mitter. After that, he concluded to discard the extra dia- 
phragm, and to that end, sawed off the middle portion of 
the case and removed it, took out the diaphragms, in- 
serted a German silver diaphragm with an armature at- 
tached to its centre, and put the pieces of the case to- 
gether again. It was now a complete magneto-telephone, 
capable of being used as a transmitter and also as a re- 
ceiver (Ans. 183-184): and was in all material respects, 
the same as the instruments patented in Mr. Bell's patent 
of January 31, 1877. (P. Benjamin, pp. 1183-6, Ans. 
30.) It was used for the purposes of a receiver, as a sub- 
stitute for the old tin can receiver B, with the tumbler in- 


strument as a transmitter, (Drawbaugh, Ans. 180), in a 
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In Add. Proofs, pages 185 to 196 is the testimony of a 
very important additional witness, EMANUEL K. GREGORY, 
who was formerly a resident of Milltown, Pennsylvania, 
but moved away to Taunton, Massachusetts, in Decem- 
ber, 1870, and was never in the State of Pennsylvania 
from December 5, 1870 (see his testimony, corroborated 
by that of his son Joseph, just preceding his in the 
printed record), ¢7// the day before he testified in the Over- 
land case, March 6, 1885. Ue testifies positively to assist- 
ing Drawbaugh frequently in his telephone experiments 
in 1870, to talking and hearing through the machines, 
and to the electrical character of the instruments; and he 
identifies Exhibits F and B as the instruments which they 
were then using (pp. I91, 192; Ans. 46-48). 

This completes the list of witnesses—seventy-four in 
all—who identify Exhibits B and F as in existence prior 
to February 14, 1876; and, of these, more than sixty 
identify them as in existence prior to Bell's first experi- 
ment of June 2, 1575; more than forty identify them as 
in existence prior to the month of July, 1874, the date of 
Bell's alleged conception of the swpracticability of getting 


audible results by the vibration of an armature in front of 


an electro-magnet; and twenty testify that they talked 


through the machines and heard and understood words 
and sentences through them prior to June 2, 1875. The 
instruments F and B were unquestionably experimental 
and crude and incapable of producing the desé results, dué 
they talked, and thereby demonstrated that Drawbaugh 
had solved the problem of transmitting articulate speech 


by electricity. 
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Exurpitrs C Anp I. 


Next in order after these instruments came two com- 
panion magneto-telephone instruments, C and [. (Draw- 
baugh D. Vol. 2, pp. 775, Ans. 166, and 787, Ans. 233.) 
Of these two instruments, C was the first, and was made, 
In its original form, about the latter part of 1569 or early 
part of 1870. He was experimenting with it when Jacob 
M. Sadler’s wagon was repaired about 1870 or 1871. (Ans. 
169-171), and it was then in a condition to transmit 
sound ( Ans. 174), and was, to the best of his recollection, 
in the form now shown in Exhibit Reproduced C. Draw- 
ing (p. 5, Defendants’ book of drawings.) (Ans. 186, 
751.) <At first, it was made for use as a receiver, and 
contained two membrane-diaphragms, connected together, 
inside of the case, by a tense cord; with an electro-mag- 
net, but no permanent magnet. Afterwards, he took off 
the heel-piece of the electro-magnet, and, by placing a 
permanent magnet against the cores of the electro-mag- 
net, found that the instrument could be used as a trans- 
mitter. After that, he concluded to discard the extra dia- 
phragm, and to that end, sawed off the middle portion of 
the case and removed it, took out the diaphragms, in- 
serted a German silver diaphragm with an armature at- 
tached to its centre, and put the pieces of the case to- 
gether again. It was now a complete magneto-telephone, 
capable of being used as a transmitter and also as a re- 
ceiver (Ans. 183-184); and was in all material respects, 
the same as the instruments patented in Mr. Bell’s patent 
of January 31, 1877. (P. Benjamin, pp. 1183-6, Ans. 
30.) It was used for the purposes of a receiver, as a sub- 
stitute for the old tin can receiver B, with the tumbler in- 


strument as a transmitter, (Drawbaugh, Ans. 180), in a 
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closed circuit (Ans. 187), and with better results than any 
former receiver (Ans. 188). Whole sentences were heard 
through it as thus used (Ans. 189, 190, I91, 192), before 
the date of repairing Mr. Sadler's wagon ( Ans. 192.) 
But after the permanent magnet was applied to it, it was 
used more often for transmitting than for receiving pur- 
poses. (Ans. 19i.) The horse-shoe magnet was not 
attached permanently, but was generally placed on the 
machine with its poles against the heel of the electro- 
magnet, when the machine was in use. 

This entire instrument, with the exception of the mag- 
nels, ts still in existence, and ts filed as Exhibtt C in this 
case (Ans. 181). <A reproduction of it has been made 
and also filed as an exhibit. The extant parts of the 
original instruments are illustrated in defendants’ book of 
drawings, p. 4, and the reproduced instrument is shown 
on p. 5. The instruments are clearly described in the 
testimony of Drawbaugh. (D. Vol. 2 pp. 779-81, 783-5; 


and P. Benjamin, Ans. 50, 51, 
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The instrument, I, was made after C, and was de- 
signed as a receiver, to be used with C as a trans- 
mitter. (Ans. 194,195.) It was first made about 1571, 
in the form represented in the left-hand figures on 


p- 13 of defendants’ book of drawings—that is to 
say, without a permanent magnet—and was, when 
in that shape, used only as a receiver (Ans. 201); but 
soon afterwards ( Ans. 197, 209) it was modified by plac- 
ing a compound permanent magnet at the heel of the 
electro-magnet as shown in the right-hand figures on p. 
13 of defendants’ book of drawings, and in that form was 
used both as a receiver and also as atransmitter. (Draw- 
baugh, Ans. 194, 195, 198, 207, 208, 209.) These 


changes were made before the Haucks purchased the 
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faucet company’s business in July, 1873. (Ans. 210.) 
These two instruments, C and I, when used together 
gave results that were much more satisfactory, louder and 
entirely better, than the results achieved with B and F. 
( Ans. 202, 203.) They were thoroughly tested in a great 
variety of ways (Ans. 206), and transmitted and repro- 
duced articulate speech (Ans. 202). The cover or mouth- 
piece of I was at first considerably arched, as shown on 
p. 13 (drawings), but afterwards a lower cover was made 
which reduced the air-space above the diaphragm, and 
gave better results (Ans. 211, 213, 214). The original 
wooden case of this instrument is in evidence, with both 
the arched and the flat covers ; Ans. 196, 212), and also the 
original magnets (Ans. 216, 786-7) and diaphragm. At 
first the wooden cover was lined with plaste#-of-paris, but 
this was discontinued when the flat cover was made, be- 
cause found to be of no utility (Ans. 218). At first the 
metal diaphragm of I was made with holes in it (Ans. 
219), but the holes proving of no utility, an imperforate 
metal diaphragm was substituted. At first the thin metal 
diaphragm of C was not corrugated, but soon after was 
corrugated to give it greater stability and rigidity (Ans. 
221), which was found beneficial! (Ans. 222). Zhe old 
lea-cup instrument of 1866 was the first battery transmitter 
invented by Drawbaugh, and the instrument C of about 
1870, was his first magneto transmitter (Ans. 204, 785). 
With the two magneto instruments, C and I, as he used 
them prior to the sale of the faucet business to the Haucks, 
in July, 1873, Ilr. Drawbaugh had a magneto electric tele- 
Phone line completely equipped and in all respects antictpat- 
ing both Mr. Bell’s patents here in suit. (P. Benjamin, 
Ans. 30. ) 


These instruments are identified, and their successful 
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CHARLES Levi STERNBERGER (D. Vol. 1, pp. 344-0) 
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resided at Milltown from February 1, 1871, to October, 
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Facobs showed him, at his ( Facob’s\ office. some of Mr. 


7, 28. Fust before he went on the stand, Mr. 


Drawbaugh's old talkine machines but not including 1, 
and Mr. Stemberger told him there was no more, 
and asked to see tt, and described it so clearly that 
Ur. Drawbaugh had no difficulty tn understanding zhich 
one he meantand immediately going and getting it for him. 
Ans., 29, 30, 3I. 

Both instruments were therefore in existence prior to 
October, 1871. Indeed 

Jacos 8S. Suopr (Id., pp. 387-92), saw instrument C 
soon after he patented his reaper-knife in September, 
1S69, and probably in the fall of 1869 or early in the 
year 1570. Ans. 16. [7. 

Henry Orstot (D. S-reb. pp. 360-364) was never 
in Drawbaughs shop but twice (Ans. 2), the first time 
being in 1570 or 1871 (| Ans. 10, 11) and the last time 
beg on the day of the public sale of the effects of George 
B. Heck, deceased. Ans. 2-0. George B. Heck died 


vil Fuly (). 197 3; and Mls SQiE SaaS ON Seplember I 3, 1573, 


7 
as shown by the papers of his brother and administrator 
(John b. Heck, D. S-reb. pp. 892-3). Otstot saw 
talking machines on his first visit to Drawbaugh’s shop, 
but does not remember seeing any on his last visit. ( Ans. 
12, 24.) He identifies instrument C as seen by him there 
on his first visit. (Ans. 25.) 

WILLIAM SENSEMAN (D. Vol. 1, pp. 640-2) lived at 
Milltown from April 1, 1872 to April 1, 1873 (Ans. 1, 2 
and has never been inside of Drawhaugh’s shop since. ( Ans. 
4-) While living at Milltown, he was frequently in said 
shop, and saw and talked through the talking machines 
there. He identifies instruments C and I as being among 
the machines which he saw there or like machines which 
he saw there (Ans. 11, 20), and says he remembers no 
others, except F, B, C and I, but remembers these very 
well. (Ans. 15.) 

GEORGE Hos_er (D. S-reb. 367-371) lived at Muill- 
town from March 5, 1872 to March 25, 1873 (Ans. 2), 
and has never been in Drawbaugh’s shop since. ( Ans. 10. } 
He identifies instrument C as one which he saw there— 
“that or something that looked like it”—and says he re- 
members it well. (Ans. 11.) Drawbaugh’s talking 
machines were common talk in the community while wit- 
ness lived at Milltown. (Ans. 15). 

PROFEssOR SAMUEL b. Heices (D. S-reb. pp. 95- 
103) was at Drawbaugh’s shop twice in the months of 
June or July, in his summer vacations, during the difler- 
ent summers between 1871 and 1874 (Ans. 14, 15), but 
on his first visit did not see Mr. Drawbaugh. (Ans. 17.} 
[le never sawe Mr. Drawbaugh in his shop but once, and 
that was betzcen the first day of June, 1871, and the first 
day of August. (Ans. 18.) At that visit, witness’ 


brother-in-law, Dr. Mosser, was /éving at Shiremanslown 


-- 
j 


and went to Drawbaugh’s shop with him. Dr. Mosser 
moved away from Shiremanstown to Mechanicsburg on 
April 1, 1874 (Ans. 20: also see test’y of Dr. Bruckart, 
who bougnt out Dr. Mosser’s property and practice at 
Shiremanstown, D. S-reb. pp. 1129-1130). Prof. 
Heiges’ visit was therefore prior to the year 1874. It 
was also prior to the sale to the Haucks on July 1, 1573, 
ind witness heard nothing said about any contemplated 
sale, although his brothers-in-law, Dr. Mosser and Henry 
Ss. Rupp, were both members of the faucet company, and 
he was at the time on a visit to their home at Shiremans- 
town. Ans. 28, 29.) It is therefore certain that Prof. 
Heiges’ visit to Drawbaugh’s shop was prior to July 1, 


al 


1583, and probably was in the year 1572, or possibly in 
iS7r. At that visit Dr. Mosser had some business to 
transact with Drawbaugh, and after he was through with 
that business, a five minutes’ conversation took place be- 
tween witness and Drawbaugh relative to the talking 
machines. Ans. 21, 35.) He then and there saw in- 
strument C and took it in his hand and pressed the dia- 
phragm with his finger in order to vibrate it. (Ans. 34, 
360.) Lhe diaphragm was of metal at that time. Mr. 
Drawbaugh told him at the time, that the machine oper- 
ited both by magnetism and electricity ( Ans. 39), and 
that the voice produced pulsations | Ans. 38); and also told 
him that he ( Drawbaugh ) and others had talked through 
the machine ( Ans. 32), and that it had operated so that 
the talk could be heard through it. Ans. 33.) Afler 
the speaking telephone came into public use, and be- 
fore witness had any knowledge of this suit, he was in the 
habit of instructing hts classes to the effect that he had seen 
a speaking telephone long prior at Mr. Drawzwbaugh’s shop 


( Ans. 46, 47. 48), and mentioned the fact even in public 


lectures. (Ans. 40. 


77 

Jesse Eicnoiz (D. S.-reb. pp. 152-158: recalled, 
pp. 160-162) was at Drawbaugh’s shop on November 6, 
1873, which time is fixed by his books. (Ans., 7-13.) 
He then saw the tumbler instrument F, and the instru- 
ment C, or one similar to it, but having a_horse-shoe 
magnet attached to it. (p. 162; Ans., 17, 18.) He 
thinks he also saw 1, or something like it. (Ans., 17.) 
He heard and understood distinctly what was said through 
the machine (p. 153, Ans., 15, 16), although he was in 
the cellar, and the speaker was two stories above him 
(p. 156, Ans., 35.) He heard and understood at first 
with the mill stopped, and then, to test the question, had 
the water-wheel started, and found he could hear and 
understand while it was running. ( Ans., 44, p. 157.) 
His wife was with him. (p. 153, Ans. 11.) 

MauinDA ANN Ercnowz (Id., pp. 158-160), who was 
with her husband, Jesse Eicholz, on November 6, 1873, 
and was never at Drawhaugh’s shop since ( Ans., 11), cor- 
roborates her husband’s account of that visit, and of the 
talking through the talking machines, in every particular. 
She had also heard about Drawbaugh’s talking machine 
before her husband went down to see it in 1870 or 1871. 
ip. 159.) 

GeorGeE B. Eyster, sheriff of Cumberland county, also 
corroborates the Eicholz testimony. He was Mr. Ejicholz’s 
co-partner, and was told of the visit at the time. (D. 
S.-reb., pp. 890-1. ) 

Jacos E. Suettie (D. Vel. 1, p. 209, Ans., 34) saw 
instrument C in 1872, when he first saw Band F. (See 
Ans., 7, 8, 9, 20.) 

WituiaoM I. ZEARING, secretary of the school board 
of the township (D. S-—reb., pp. 122-135) got Draw- 


baugh to repair some steelyards in the fall of 1873, and 
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break Hoffman's date of August, 1873, but utterly failed. 
i See appendix /; Of a) rs },) eh, bere such chor aed hs 
yesulls are fully discussed. 

HARMAN kK. Drawpacnu (D. Vol. 1, p. §§2) saw Ca 
long while ago (Ans. 18), and he thinks ( Ans. 19) that it 
was before he worked at Waynesboro, which would fix 
the date as prior to the spring of 1872. (Ans. 14.) 
When he first saw C it had the electro-magnet as now 
shown in Exhibit C reproduced ( Ans. 22, 23), although 


} : a ‘1, ; »y* * , 
ber the permanent magnet. 


he does not remem 

Henry Herr (D. Vol. 2, pp. 667-73) was never at 
Drawhaugh’s shop, so far as he can remember, after the 
axle company began operations (spring of 1875) (Ans. 3), 


but. while there prior to that time. saw instrument C and 


remembers that it then had a permanent horse-shoe mag- 
net on it (Ans. 16, 17), and looked older than the repro- 
duced instrument C now looks. Ans. 17. 


Henry F. Drawspaveu (D. Vol. 1, pp. 396-413) saw 


. } } ates e ‘ 7 oF . , . ] . } . 
C and I shortly after he had the apple cylinder made in 


Daniel's shop in August, 1872. \ns. 76, 77 
Henry Baycer (Id. pp. 150-7) thinks he saw C at 
his visit to the shop in June, 1873. (Ans. 31.) 9 PP etness 


has never been into the shop since the summer of 187}. 
( Ans. 16.) 

JeremiAn Konver (Id. pp. 543-7) saw C at the shop 
in 1873. (Ans. 3) He also heard and understood talk 
through instruments there during that vear. (Ans. 10, 
S, 1.) 


, 


Grorck L. Wave (Id. pp. 472-7: recalled. p. 6 


"st 


saw C in the fall of 1873. (Ans. 7.) It had a horse- 


shoe magnet on it at that time \ns. 11.) Hle describes 
suid magnet and its position. ion; 82). 82 ta) A 
it had copper wires connected with it. ¢Ans. 1S It 


iso had something like spools having copper wires cov- 
ered with green, heavier, he thinks than the wires of Ex- 
ees ae Ty - ae ee 
niodit reproduced & i si. Which spooi Was 
ranged between the diaphragm and the permanent mag- 
net Id. Ans. 2. p. 663-6. The instrument was like 


Dr. J. W. Morrir (D. Vol. 1, pp. 494-506) saw C 


B 307s. (me S, BS. lle repeats a sentence that he 
eard through the machine about that time. Ans. 13. 

» . — . ’ ’ . —_ On of . ~ , 

|. Bb. Drawsaueu (D. Vol. 1, pp. 575-96) saw C and 


| and thinks it was before he went to work for the 


b | ’ b] ‘ } . . . 
; 7 ed * . -+. . . > 
Haucks, on July 19, 1873, but is not entirely positive as 
> let 1 +} 
. + bs . . ~ > . » > .* , " " - a > . 
ic Gale. Ans. * eo 4 « Ans. Ff t talked mnrougn 
_— - ca ; , , 
. + " * 5 7. 45 . +s >. . . .-* ~ _— » - , 
some of the machines in the itatter part OL IS872 or De- 
o 
. s . + , ~ * Pa ~ _- - . > . + . 7 > a a | ; 
cinning of 1873 | Ans. 26, 27), and the listener heard and 
7 , . 
7 ‘ , » I | 
4 \ = = ei AA \V ere! ‘\ <> Sci ~* Ans ® ~~ | - aee Ai ne re- 
, 7 , 
memoers ana repeatS sentences inal were then (trans- 
. . . + . 
mitted and understood through them. Ans. 29. 


» - - ;* > Tl ee . +} } ~ + be } : 
M. P. SMysER (id.. p. saw them both. but ts un- 
> ~ : . T ‘ . a } 
\. B. SuHank ‘Id. pp. 19 41) saw instrument A about 
the time when the Axle Company came into operation 
‘ ° 


Or and 


, ,. , . , 
> 7, <= > ; * > . : . > 
machine _ > MM LO74, ana mn used ind witnessed 
sfc LISNt ry} rhe re Ans. 1. ‘ 


WASHINGTON Sutron (D. Vol. Dp. L1O%-I10d} 
saw C about August, 1873. ame. 165%, & SOO 


7 , ° , 
Ile remembers the permanent magnet on it, the brass on 


D 
me 


top of the electro-magnet, the mouthpiece or case ( Ans. 
16), the battery (Ans. 17), the wires hanging loose 
(Ans. 17, 18, 20), and that Drawbaugh told him it was 
operated by electricity. (Ans. 21.) He has forgotten 
whether he heard through it or not (Ans. 19), but re- 
members that Drawbaugh talked through the machine. 
(Ans.1o.) His nephew, 

Rankin B. Sutton ([d. pp. 1108-1109), however, 
testifies that when Washington Sutton returned home 
from Drawbaugh’s shop, in August, 1873 ( Ans. 5), he 
told of the visit and the talking machines, and said he 
had heard Mr. Drawbaugh speak through them. ( Ans. 
10, 11.) Washington Sutton’s errand to Drawbaugh’s 
shop was to buy a lathe ( W. Sutton, Ans. 7), but when 
he got there he found that the lathe had been sold to 
Hauck. (Ans. 8.) This fixes the visit as immediately 
after the sale of the machinery to the Haucks in July, 
1873, and confirms the date, August, 1873, as fixed bv 
the recollection of both witnesses. 

Washington Sutton was never at Drawbaugh’s shop 
after that visit. (W. Sutton, Ans. 1.) 

N. N. Hus ier (Id., pp. 691-2) saw C and 1 in Jan- 
uary, 1874, while teaching school at Milltown. C then 
had a magnet upon it. (Ans. 4, 5, 6.) 

WitiiaM F. Lenice (Id., pp. 698-9) saw C in Janu- 
ary or February, 1874, while Hubler was teaching school 
at Milltown. Hubler was at Mr. Drawbaugh’s shop 
with him. (Ans. 1,6.) C then had a horse-shoe mag- 
net upon it. (Ans. 6.) 

Dr. C. E. Uppecrarr (Id., pp. 1ro81—-1093) saw C 
and I at his first visit to the shop in May, 1874, when 
Updegrove was there with him. ( Ans. 1, 2, 24, 25.) It 


then had a magnet on it. ( Ans. 25.) 


Se a ee SR aEE rer tem mmmemne y . - 


THOMAs UppeEGROVE (Id., pp. rogS-1101) wes never 
al Drawbaugh’s shop except on the occasion of his visit 
there with Dr. Updegraff, in May, 1874. (Ans. 2, 3, 
6.) At that time he saw C and I ( Ans. 9), and C had 
on it an electro-magnet ( Ans. 10) and a permanent mag- 
net. (Ans. 9, 12.) 

Joun Scuericu (D. Vol. 1, pp. 176-82) identifies I as 
like the machine which Drawbaugh talked into 


S 


looking 


at the shop in the fall of 1874 ( Ans. 13-28), when wit- 


ness heard and understood what was said through the 


} 


line, from the basement to the third floor. (p. 178.) He 
has no recollection of ever being there after that visit. 
Ans. 16. 

Rurus K. SHirReEMAN (Id., pp. 259-266) first saw 
talking machines at Drawbaugh’s shop about eight vears 
ago (Ans. 7), and, a few months afterwards saw others, 
including I, there. (Ans. 69.) He feeis pretty positive 
that he saw [ at his first visit. (Ans. 72.) Drawbaugh 
spoke to him through the machines at his second visit 
| Ans.16-23), and he heard and understood the words. 
( Ans. 27-29. 

WitniaAmM J. MaAGLaAuGcuiin (D. S-reb. pp. 750-763) 
was at Drawbauglh’s shop with E. B. Hoffman (see D, 
Vol. 1, pp. 481—4) in August, 1873, and saw I. (Ans. 26.) 
Drawbaugh talked to Hotiman and to witness through 
the machines, from second to the first floor ( Ans. 22-25). 
and wzzelness answered back through the machines. (Ans. 

This talking back and forth indicates the use of the tivo 
magiuelic machines, © and f, at that time. Witness re- 
members the instrument, [, at which he talked, and lis- 
tened, but cannot identify the instrument at which Draw- 
baugh talked and listened: but Hotiman (D. Vol. 1, p. 


483) identities both instruments. 


= oe 
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Davip SPANGLER, JR. (D. S_reb. pp. 454-462), lived 
on the Studebaker farm for two years ending March 1, 


1875 ( Ans. 3, 6, 10), and was then at Drawbaugh’s shop 


j 
once, in the fall of 1874 (Ans. 28, 29), when he saw 
instrument I. ( Ans. 30.) 

DanieEL Rupr (D. Vol. 1, pp. 427-39) was at the shop 
in 1874 (Ans. 9, 10, 12, 15), and saw C (Ans. 15) and 
other talking machines. Drawbaugh talked through the 
machines from room to room, and he heard and under- 
stood through them what was said, and remembers that 
the names of some of the Pennsylvania cities were heard 
through the machines (p. 430). Wrapped copper wires 
were employed to connect the machines. (Ans. 32.) 
Drawbaugh said the machine was to take the place of 
the telegraph. (Ans. 34.) 

THOMAS DRAPER, a prominent business man of Dover, 
Delaware (D. Vol. 2, pp. 1,123-35), was at Drawhbaugh’s 
shop once only in his life, and that was in the summer or 
fall of 1874 (Ans. 1-11), for the purpose of ordering a 
hydraulic ram for his tenant, Kissinger, who lived on his 
Marysville farm. He then saw and talked through in- 
struments C and I ( Ans. 26, 27), and distinctly heard and 
understood what was said through them. Zhe defend- 
ants did not know of his tnformation about the talking ma- 
chines till after the complainants had interviewed him first 
and gotten the facts (pp. 1,130-2). Witness remembers 
the entire details of the visit to Drawbaugh’s shop with 
great distinctness. Until he was informed by the attorney 
of the Bell Telephone Company, a few days before we put 
him on the witness stand, he had always supposed that the 
speaking telephones in use over the country were Dyraw- 
baugh’s machines, and that the name * Bell” was derived 
from some capitalist who had put money into the company. 
(Ans. 36.) 
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His deposition is conclusive of the whole case, and the 
complainants, realizing this fact, made a desperate effort 
to shake the date of his visit, but unsuccessfully. For a 
thorough analysis of the evidence attacking and support- 
ing his date, see Appendix A, at the end of this brief. 

Wittiam H. Bares (D. Vol. 1, pp. 419-26) was at 


Mrawbaugh’s shop and saw talking machines there, in- 


cluding C, in the fall of 1874. (Ans. 9, 10.) He recol- 
lects that Exhibit C instrument then had something on it 

hich 1s ’ »> (Ans \ and that that s ‘thine 
which 1s now gone (Ans. 10), and that that something 
was at the place where the magnets of Exhibit-repro- 
duced C now are ( Ans. 55), but does not remember what 


it Was. 


Joun WEBER (Id. 244-48) was at the shop in the latter 


end of December, 1574, aud has never been there since 


January, 1875. (Ans. 4, 21, 22.) When there he saw, 
among other instruments, Exhibit C (Ans. 13), and was 


told that it was to talk in ( Ans. 14 

Jacosp R. VANNASDALE (D. S-reb. pp. 788-798) was 
at the shop on February 2 and 3, 1873, and saw instru- 
ment C among other talking machines ; Ans. 28). He 


} +} + “— 1. | , sgay*e > . rr ’ P — “9 , 
remembers that it had a permanent magnet “right up 


“ against the spools.” i Ans. 2i. Woetness was never tn 
the shop after February 3, 1875. | Ans. 18.) His date is 


fixed by his books. and is corroborated bv Ensminger. 
i Id. p. SoS; who was there with him at the time. 
JOAN WoLF D. Vol. Se pp. O07 3 -7O} Was al the shop, 


hauling the new machinery for the Axle Company, in 


— 


March, 1875, and, among other talking machines, saw C. 
( Ans. 22. Hle took it in his hand and remembers that 
the permanent magnet was lving on the bench at the 
time. His date is fixed by his book entries of the haul- 


ing. (Ans. 3-0.) 


tsi 


JeremiAn’ Fry (D. Vol. 1, pp. 143-50) was at the 
shop about April 9, 1875 (Ans. 7}, and saw C there. 
( Ans: 28, 29.) He saw I afterwards, but does not fix 
the time. (Ans. 30.) 

Joun H. Smiru (D. Vol. 2, pp. 1093-98) was at the 
shop with Dr. Updegraff and Mr. Boyle in May, 186s, 
and never has been there since. (Ans. 3,12.) He then 
saw C and I (Ans. 4, 5, 10, 11) and remembers that 
C had the permanent magnet and the spools ( Electro- 
magnet). (Ans. 9, 10,IT.) 

Jacop H. Reneker (D. Vol. 1, pp. 233-44) thinks 
he saw C atthe shop in May, 1875. (Ans. 4, ro.) 

ANDREW Evans ( D. S—-reb. pp. 1-37) saw C at the 
shop about December 1, 1875. (Ans. 63.) His date is 
thoroughly established by a large amount of evidence of 
different kinds, extending from p. I to p. 95, D. S. 
reb.- 

Eruram R. Horsincer (D. Vol. 1, pp. 360-75) first 
saw F and B,then A, and then D and E. (Ans. 23.) In 
the summer of 1875 he helped Drawbaugh experiment, 
using D and E. (Ans. 34.) Before seeing F or B he 
saw I, but Drawbaugh did not inform him what it was, 
(Ans. 24, 25.) Inasmuch as he saw D and E as early 
as the summer of 1875, F and B before he saw D and E. 
and I before he saw F and B, it must have been earlier 
than the summer of 1875 when he saw I. 

Besides the above witnesses who were examined in the 
case of the People’s Telephone Company, there were a 
number of additional witnesses to Exhibits C and I after- 
wards examined in the Overland case, to wit: 

Joux M. Woopsurn, candidate for county treasurer 
in July. 1873, and his friend, GeorcGe Emrick, who were 


at Drawbaugh’s shop together on political business July 


S6 


14, 1873, and whose testimony is found in Add. Proofs, 
pp. 130-138. They both saw and talked about the tele- 
phone, and saw it operated, and they concur (Emrick, 
Ans. 26, Woodburn, Ans. 36) in recognizing the similar- 
ity of Exhibit I to the instrument which they saw in the 
basement of the shop at that time. 

Davin STEvENsON, Jr., (Add. Proofs, 141-155) and 
his two daughters, ALicE M. STEVENsON (Id., pp. 164 
163) and Frorence A. STEVENsON (Id., pp. 169-171), 
who were all together at Drawbaugh’s shop one afternoon 
in some ches(nut season prior to the year 1875. The date 
is fixed by the fact that they were at the time living in 
the house at the corner of 3d and Chestnut streets, Har- 
risburg, which house they ceased to occupy on September 
1,1875. While at Drawbaugh’s shop on that occasion 
they talked to each other and to Mr. Drawbaugh through 
his telephones. They testify that they talked dack and 
forth, asking questions and getting answers, through the 
telephones. Therefore the carbon instruments, F and B, 
could not alone have been used, for they can talk on/y one 
cvay, and if those instruments were used there must have 
been also another set of instruments in use with which to 
answer back. As this visit was probably in the fall of 
1874 (certainly not /eter than that), at which date Cand I 
had been in existence about three years, these latter instru- 
ments were undoubtedly the ones which they used. 
These two instruments, it will be remembered, are mag- 
uelo telephones, talking equaily well both ways. 


Mrs. DrRawpaucu' Add. Proofs, pp. 221-233) fullv 


, 


| 
corroborates her husband's testimony as to his talking to 


her at their home through the telephone in the fall of 
1872, just after the birth of her son Charles, and before 


she had risen from child-bed. Mr. Draw baugh had tes- 


— 
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tified in the People’s Telephone Company suit, that the 
instrument used on this occasion was C. (D. Vol. 2, p. 
523-4, Ans. 376-7.) 

Witson H. Srrickier ( Add. Proofs, pp. 233-242), 
one of the most important and conclusive witnesses in the 
whole case, testified that, in the summer of 1874, and 
before the 22d day of August, 1874, he saw Exhibit C 
at Drawbaugh’s shop. On that occasion Drawbaugh 
talked to him through the telephone, and described to 
him the principle of the machine, and how he generated 
the electric current used on it. The witness never saw 
Drawbaugh on any other occasion, and never was in 
Milltown in his life, except on that one day. His identi- 
fication of Exhibit C is complete. 

It will be seen from the above that Instruments C and 
I are identified by forty-nine witnesses, besides Daniel 
Drawbaugh, as having been seen by them at Draw- 
baugh’s shop prior to February 14, 1876, and by forty- 
eight as having been seen prior to June, 1875; and, of 
these witnesses, s/x/een, viz.: Sternberger, Otstot, Sense- 
man, Hosler, Prof. Heiges, Mrs. Eicholz, Herr, Bayler, 
Sutton, Updegrove, Draper, Weber, Vannasdale, Strick- 
ler, Woodburn, and J. H. Smith, were never in Draw- 
baugh’s shop after the date of Bell's earliest experiment of 
June 2, 1875. 

We also call the attention of the court to the fact that 
in the testimony of Zearing, Woodburn and Emrick, ¢he 
very day of the use of these imstruments successfully is 
proved by reference to records made at the time, and re- 
lating to the business which caused the witnesses to be 
there. Such facts leave no room for debating the ques- 


tion of priority. 


Exuipit A. 


In the order of Drawbaugh’s development of the speak- 


ing telephone, Instrument A was produced next after C 


and I. It was made after C and I. (Drawbaugh, D. 
Vol. 2, p. 788, Ans. 225), but before D and E (Id. Ans. 
246, p. 791.) /t was not made before the sale to the Haucks 


in Fuly, 1873, but was made prior to the axle company.* 
(Id. Ans. 4o1, 405.) Att first, the mouthpiece was in the 
centre, and there was no adjusting screw at the centre. 
(Id. Ans. 226.) The diaphragm, as thus arranged, was 
found to vibrate too easily, and, to remedy that defect, he 
placed a piece of soft rubber (a “dampening pad”) on 
its centre, and arranged a brass screw to run through the 
centre of the lid and bear on that rubber ( Ans. 228), 
which remedied the defect to some extent. (Ans. 229.) 
This change was made somewhere from two to twelve 
months after the instrument was originally constructed. 
| Ans. 227.) At the same time when this change was 
made, the mouthpiece was changed to one side of the 
centre, to get room for the screw. (Ans. 238.) Some 
experiments were made to test the effect of ditferent thick- 
nesses of diaphragm; but no other changes than these 
now stated were ever made in the instrument. (Ans. 
236, 237-) The magnets on it were never changed. 
(Ans. 1,699.) No change was ever made in Instrument 
A after the formation of the axle company. (Ans. 
1,701.) It was never out of condition for use at any 
time, except when Mr. Knight was making some draw- 


ings of it, and separated some of the wires. (Ans. 327.) 


* The axle company was formed Dec. 25, (J. A. Moore, D. Vo! 


I., p. G14) 
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No parts of it ever had to be searched for. (Ans. 5,728; ) 
The original Instrument A, thus made and completed 
prior to the axle company is in evidence as Exhibit A. 
(p. 788. ) 

This instrument A is a telephone receiver ( Ans. 234), 
that is to say, it has a diaphragm with armature attached, 
and an electro-magnet to set the diaphragm in vibration by 
means of a current coming in through the line, but it has 
no permanent magnet arranged so as to normally polarize 
the electro-magnet. It is represented in defendant’s book 
of drawings, p. 1, and is clearly described in Drawbaugh’s 
testimony (Ans. 239), and in Park Benjamin's testimony 
( Ans. 31, 33), and is in court to speak for itself, and Mr. 
Benjamin testifies that it is a good practical working re- 
ceiver, and fully anticipates Mr. Bell’s patent of March 7, 
1876. The complainant’s counsel, in their brief in the 
Overland case below, describe it as follows: “A isa 
“highly organized magnelo-receiver, with a neutral mag- 
“net. The case is of black walnut, nicely turned, and 
+ furnished with screw cups to attach the line wires to.” 
(p. 77.) It was used on different lines in the shop, with 
different transmitters (Ans. 232), including the battery 
transmitter F and the magneto transmitter C. (Ans. 
230.) It was a pretty good receiver, but not quite so 
loud as the magneto-telephone I (Ans. 231), and an- 
swered better with a battery transmitter than with a 
magneto-transmitter. (Ans. 1365-1367.) Words, sen- 
tences, and all sorts of sounds were heard through it. 
( Ans. 231, 233, 234.) It was satisfactory to him. ( Ans. 
234.) He talked toa great many different people through 
it. (Ans. 235.) It was kept in different parts of the 
shop—sometimes in a drawer in his desk. (Ans. 1368, 
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This statement is corroborated, in 


“ creat cloud of witnesses.” whose testimony shows that 
the applicati n of the dampenin 
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i AAns., 2 3.) Drawbaugh Me. ticl ace it could ue mads¢ tnat 


“you could talk to New York. ( cins., 22.) 
HtaArMAN K. DrawsauGu (Id., pp. 550-71) saw A in 
the beginning of 1875, and it was then in its present con- 
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dition. (Ans., 30,. 32.) Hie had seen it before that, 
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Jacos F. ENsMINGER ( D. S-reb. pp. SoS-S15) saw A 
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on February 2 and 3, 1875. (Ans. 24, 28,29.) He re- 
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brass plate, and thinks the instrument was in the same 
condaiton as now. 


Winwiam Eppiey (D. Vol. 1, pp. 280-3) saw some- 
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Mary A. Evans about the 1st of December, ‘75, and saw 


2S, 9, 10, 26.) 
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ABRAHAM Fisner (D. Vol. 2, pp. 688-91; recalled, 


pp. 1121-23) was at Drawbaugh’s shop to get a hydraulic 


ram in June, 1873, and thinks that he saw A there at the 
time, but would not testify positively to the fact. 


GeorGE Free (D. Vol. 1, pp. 484-90), was at Draw- 


. 


an . a. is | ” 
baugh’s shop on or about June 21. 
i . 
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. 491-94, Ans. 5), and listened at A (Ans. 18), 


1875 (see John A. 


in the cellar. where witness was (Ans. 21). while Draw- 
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1op (Ans. $§), 
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alked and sang through the transmitter ( Ans. 7-14); he 
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understood part of the words and could distinguish Draw- 


baugh’s voice. (Ans. 12,15, 16.) The instruments were 
connected by two wires. ( Ans. 25.) Drawbaugh showed 
him the batteries used on the machines. ( Ans. 22-24.) 
Machine A is in the same condition as it was then. 
Cross-Ans. 42.) Mr. Drawbaugh told him at the time 
that the talking machine could be used to talk from 
Philadelphia to California. John A. Oyster was with 
witness at the time. 
JEREMIAH Fry (Id. pp. 143-50) was at the shop 
about April g, 1875, and among other talking machines 
saw instruments A, D and E. Ans. 12, 13.) Draw- 
through the machines to witness. Witness 
uld hear. (Ans. 14, 15.) Drawbaugh told witness 
that it was a talking machine, and that he 
could talk with it as far as the wire woes. | Ans. 16, 18. ) 
Evias GRAYBILL ( D. S—reb. pp. 184-206.) Prior to 
September, 1875 (Ans. 13), and witness thinks in the 
forepart of the summer of IS75 | Ans. I4}, had a conver- 
sation with Mr. Drawbaugh about the talking machine, 
opposite the station house at White [Till ( Ans. 15), dur- 
ing which Drawbaugh showed him a talking machine 
which he had in his hand or pocket | Ans. 20-26), and 
which he ( witness) recognizes as Exhibit A. ( Ans. 29.) 
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MicuaAEL M. Grove, a member of the axle company 
(D. Vol. 1, pp. 662-5) had a talk with Mr. Drawbaugh 
about his talking machine shortly after the Axle Company 


began, and he thinks it was the first time that he went to 
~ > 


the shop after signing the articles of agreement on De- 
cember 23,1874. (Ans. 1-4.) Mr. Drawbaugh at that 


time showed him a talking machine, and stated to him 
that if he would talk into it you could hear him at Pitts- 
burg. (Ans. 1.) Witness recognizes Instruments A and 
D, as looking like the machines that Drawbaugh showed 
to him at the time he made the remark above referred to. 
( Ans. 6.) 

DanieL A. HAmMacner (Id., pp. 289-310) was at 
Drawbaugh’s shop with some of his scholars on February 
1, 1876 ( Ans. 4, 5,6), and then and there saw Instrument 
A and a number of other talking machines which he is un- 
able to identify. ( Ans. 13,14.) Drawbaugh told him atthe 
time that they were to convey words by electricity; that 
the time would come when you could speak to San 
Francisco; and that the talking machine would take the 
place of the telegraph. (Ans. 16-18. ) lle also showed 
him telegraph instruments at the same time, and just be- 


‘machine. (Ans. Ig, 22.; 
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fore he showed him the talkin 
Wietness was never at the shop aflerwards until the be- 
ginning of the year 1879 ( Avs. 24), at which time he saw 
talking machines, but they were different from those 
which he saw February 1,1876. ( Ans. 25, 26.) 
Eruram R. flotsincer (Id. pp. 360-63) saw Mr. 
Drawbaugh making Instrument A ( Ans. 23) before he 
saw Instruments D and E (Ans. 33), and saw Instru- 
ments D and E as early as the middle of the summer of 
1875. (Ans. 34.) Talked through the talking machines 


a great deal while he lived at Eberly’s Mills, from Sep- 
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the shop in May, 1875 ( Ans. 4, 5, 7), and, through A as 
a receiver, heard and distinctly understood words and 
music. (Ans. 15-21.) The speaking was done on the 
second floor, and the listening on the first floor ; Ans. 13), 
and it was impossible to hear what was said except 
through the machines. (Ans. 22. 

DaniEL Rupp (Id. pp. 427-39) saw talking machines 
at the shop in June or July, 1874 ( Ans. 5, 6), and after- 
wards saw other talking machines there. (Ans. II.) 
Identifies A as an instrument which Drawbaugh gave him 
to put to his ear at his first visit in June or July. (Ans. 
21, 8, 15.) 

Joun F. Rupp (Id. pp. 311-14) was at the shop on 
February 1, 1876, with his teacher, D. A. Hamacher, and 
other scholars (see Hamacher, Id. p. 289; Strong, Id. p. 
373; Deft’s Exhibits, pp. 14, 15), and saw A. (Ans. 9, 
10,11. 12.) Has never been in the shop since. ( Ans. 32.) 
In February, 1876, the time of the visit, witness was a few 
weeks over twenty-one years old, and never attended school 
afterwards. (Ans. 3-8. 

Joun Scuericu (Id. pp. 176-82) lived at Camp Hill 
from April 1, 1873. to Agel 1, 1875. (Ans. 3.) While 


living there saw A at Drawbau: 


gh’s shop ( Ans. 13), 
when down there to make cider. (Ans. 14.) Was never 
there afterwards. ( Ans. 16.) Drawhbaugh talked through 
the instruments at the time ( Ans. 17), and witness listened 
at A (Ans. 18, 19), and heard what was said ( Ans. 20}, 
although witness was on third floor (Ans. 22), and 
Drawbaugh was down in the basement. ( Ans. 23.) Saw 
the instrument that Drawbaugh talked into, and it was 
not F (Ans. 24, 25, 26), but looked like I. (Ans. 28.) 
This was in the fall of :874. (Ans. 27.) Drawbaugh 


sold that cider-mill to Elias Hake in the summer or fall of 
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D. W. Smiru (D. Vol. 1, pp. 66-73) was never at 


99 
Drawbaugh’s shop after the beginning of 1875, when 
witness moved to Harrisburg ( Cross-Ans. 22-24, and 44): 
moved to Milltown in the fall of 74. right after corn- 
»ved to Milltown in the fall of 1874, right af c 
husking, and lived there two months, then moved to Har- 


risburg ( Ans. 3, 4, 5,6). While living at Milltown was 


> 0° > 


in Drawbaugh’s shop and saw him working upon 


> 

mouthpiece and screws of Instrument A (Ans. S-10), 
and this was soon after witness moved to Milltown. 
(Ans. 11-14.) “tas probable that the work which wit- 
NCSS SAW Drawhaugh doing upon the screws and mouth- 
piece of Instrument A in the fall of 1874 consisted in the 
applic lian of the adjusting screw at the center of the dia- 
phragm, and the renioval of the mouthpiece to one side of 
the center, as explained in Mr. Drawbaugh’s testimony. 
(D. Vol. 2.) 

Joun H. Smirs (D. Vol. 2, pp. 1093-8) visited Draw- 
baugh’s shop in May, 1875 (Ans. 3), and was never 
there before nor since that visit. (Ans.12.) While there 
saw Instrument A and took it in his hand; recollects par- 
ticularly its general shape, and its mouthpiece shaped like 
mouthpiece of a bugle. (Ans. 7,4.) Witness’ date 1s 
corroborated by Dr. Updegratf, who was there with him. 
(Id. p. 1,082.) 

Dr. C. E. Uppecrarr (Id. pp. 1081-93) was at Draw- 
baugh’s shep about May 5, 1874 ( Ans. 1-3); again about 
April 20, 187§ (Ans. 4); and again, about May 15, 1875 
(Ans. 9); and thinks he was never there afterwards. 
(Ans. 13.) At either his first or second visit saw Instru- 
ment A there. (Ans. 26.) 

Jacop R. VANNASDALE (D. S-reb. pp. 788-798) was 
at Drawbaugh’s shop with Jacob F. Ensminger on Feb- 
ruary 2 and 3, 1875 (Ans. 18), and was never there be- 


fore nor since. (Ans. 18,19.) While there on that oc- 


TOO 


casion, saw Instrument A (Ans. 28), and recollects that 
he thought that the mouth orifice was to look into, and 
asked Mr. Drawbaugh whether such was the fact, or 
not, and Mr. Drawbaugh laughed about it. (Ans. 29, 
30. | 

Joun M. Wacconer (D. Vol. 1, pp. 122-128) was at 
Drawbaugh’s shop in November, 1874 (Ans. 1-8), and 
saw machine A there. (Ans. 9.) Drawbaugh told wit- 
ness that he had talked through it, and had it perfected. 
(Ans. 24.) Witness is positive abeut Instrument A, be- 
cause he had it in his hand and looked at it, and recollects 
the mouthpiece at one side of the center as it is now, | 
and the electro-magnet on the side opposite the mouth- 
piece. (Ans. 27-29.) 

Drawbaugh said at the time that it was perfected, and he 
was going to patent it, and if he got a patent on it, ¢ 
would be the first patent on a talking machine in the 
United States, or probably in the world; but like all other 
machinery there would be improvements made on it in 
the course of time. (Ans. 24, 30, 37.) 

Joun Weser (Id. pp. 244-8) was never at Draw- 
baugh’s shop but three times, to wit: first, In the latter 
part of December, 1874; second, In the last two days of 
December, 1874; and third, At the latter end of January, 
1875. (Ans. 4, 5, 20-22.) While there on the first 
visit, saw Instruments B, F, Cand A. (Ans. 55, 9, 13.) 
Drawbaugh said at the time that A was a receiver—*“to 
receive what is talked,” and F was a transmitter to talk 
into, and held Instrument A to his ear to explain the mode 
of using it. (Ans. 1O-IT.) 

JoserH M. Wisier (Id. pp. 392-6) moved away from 
New Market, York county, in the spring of 1874 (Ans. 


8-10); and while living at New Market, saw Instrument 


IOI 


B, at Drawbaugh’s shop. (Ans. 13.) In the spring of 
1875, saw Instruments D and E there, ( Ans. 18), which 
Drawbaugh said he had just finished. (Ans. 19.) Prior 
to seeiug Instruments D and E there, and it might have 
been a year prior, but witness is not positive how long, 
saw Instrument A at Drawbaugh’s shop. (Ans. 20, 33.) 

Joun Wo tr (D. Vol. 2, pp. 673-8), hauled the Azle 
Company’s machinery to Drawbaugh’s shop in February 
and March, 1875 (Ans. i, 5), which date is verified by 
his account books (Ans. 3) and never was in the shop 
afterwards until the winter of 1879-80. (Ans. 13-15.) 
When hauling the Axle Company’s machinery to the shop, 
saw various talking machines there, and, among others, 
Instrument A. (Ans. 7, I1, 20, 23.) 

From this testimony it appears that forty-four witnesses 
besides Daniel Drawbaugh saw Instrument A at his shop 
prior to February 14, 1876; thirty-two prior to June 2, 
1875; and sixteen prior to the beginning of 1875; and of 
the forty-four, fifteen bear testimony to its actual use for 
receiving articulate speech prior to the filing of Mr. Bell’s 
application for his patent of March 7, 1876, and even prior 
to his first experiments. There can be no mistake about 
the dates fixed by these witnesses, for fifteen of them, viz., 
Eppley, Sarah E. Evans, McCleaf, Millard, Peterman, 
John F. Rupp, Scherich, Shopp, D. W. Smith, Dr. C. E. 
Updegraff, Vannasdale, Ensminger, Weber and Wolf, 
have never been in Drawbaugh’s shop since February 1, 
1876, and most of them never since June 1, 1875. It is 
therefore clearly established that Instrument A anticipates 


Mr. Bell’s invention. 
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testifies not from theory only but from personal tests made 
by him, as set forth in his answer 36, pp. 1193-4. They 
were also tested at New York City, in March, 1882, in 
presence of complainant’s counsel and experts (see D, 
Vol. 2, pp. 1250-1), with many other of Mr. Drawbaugh’s 
telephones; and the character, method, and resusts of these 
tests are fully set forth by Mr. Benjamin (pp. 1251-91). 
In these tests the original instruments, A, D, E, H, and 
others were used. At the beginning of the New York 
tests the wire of Exhibit D, which had become old and 
rotten, broke off at the surface of the electro-magnet, 
and, as defendants’ counsel did not wish the coil to be 
changed in any respect by unwinding and rewinding, but, 
on the contrary, desired the instruments to remain in ex- 
actly their original condition, this Instrument, D, was laid 
aside, and its companion-instrument, E, was tested in its 
place, both as a transmitter and receiver, with different 
varieties of telephones in circuit with it. Two lines were 
emploved, one equipped with Bell instruments and one 
with Drawbaugh instruments; and it was demonstrated 
by actual trial of the fact, that Instrument E could be 
substituted for either of the Bell instruments, and would 
transmit or receive speech with equally good articulation, 
eliciting the favorable comments of even the complainant's 
experts, Mr. Pope and others. Mr. Benjamin, D. Vol. 2, 
p. 1277, testifies as follows: 

+*Q. 136. You mentioned the fact that Mr. F. L. Pope 
listened in the front room at Instrument ‘ A’ or ‘ E,’ or 
both : after listening did he make any remarks indicating 
his satisfaction, or want of satisfaction? 

“A. Iwas present in the room when Mr. Pope listened 
at the two instruments named, and I instructed the stenog- 
rapher present on behalf of the defendants, to be partic- 
ularly careful in noting down exactly what Mr. Pope 


said, if he should say anvthing at all, with regard to them. 
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On the stenographer’s notes I find the following, which 
accords with my recollections of what Mr. Pope said: 

“After hea ring Judge Hill read to him the article 
already quoted in one of my previous answers, beginning 
‘Last Wednesday in San Francisco, a Mrs. Andrews.’ 
which Mr. Pope heard through Instrument «E,’ the 
words being spoken into Instrument ‘HH’ at the other 
end of the line, Mr. Pope said: ‘I had no trouble at all in 
hearing anything spoken through Drawbaugh’s instru- 
ment, and it compares as favorably with any telephone 
as lever heard. Words that were indistinct was the fault 
of the transmitter and not of the receiver.’ 

«+ Mr. Pope also listened at Instrument ‘A’ to speech trans- 
mitted through Instrument +H’ and the line. During the 
course of the article on the new wheat regions, quoted in 
one of my previous answers, Mr. Pope said: * That is 
good enough. Let the other man try it now.’ I asked 
him, * Don’t you think it (meaning Instrument ‘ A’) is as 
sood as ‘iE’: Mr. Pope answered, ‘ That is first rate.’ 
Mr. Pope then continued listening, and after another quite 
long section of the same article had been read to him-— 

ud section being quoted in one of my previous answers 

said: «That 1s enough.’ [ asked him, * How is that for 
a receiver 7° (meaning Instrument ‘A, He answered, 
‘That is very good indeed.’ 


Mr. Frank L. Pope, complainants’ expert, on cross- 
examination, testified as follows: 


“Re-cross Q. gor. (C. Vol. 2, p. 1450.) Assuming 
that Drawbaugh made the instruments D and E in the 
early part of 1575, and that he either made the perma- 
nent magnets himself or emploved the village blacksmith 
at Eberly’s Mills to make them for him, would you ex- 
pect them to be made of tungsten steel, and would you 
not consider it highly probable thai they would partially 
lose their magnetism tn the course of seven years? 

«A. [don’t think they would be likely to be made of 
tongsten steel, under the circumstances; aud hence it is 
possible that magnets so made might lose a portion of their 
magnelism during the length of time mentioned. 

+ Re-cross Q. 402. If they did lose a portion of their 
magnetism, then the sounds transmitted and reproduced 
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through such instruments would be proportionally weaker 
and fainter. would they not? 

“A. They would be weaker certainly. 

« Re-cross Q. 403. Considering that the instruments 
D and E were made with wooden boxes, liable to 
shrink and warp with age, and had been taken apart and 
put together a great many times by the draftsman, the 
counsel and the witnesses in the progress of this case, 
and had been transported by railroads and express com- 
panies, in a trunk, with a quantity of other materials, 1 
addition to having been handled for several years ce 
to the institution of this suit, would you expect their con- 
diton to be as good at the time the tests were made as 
when they were new? 

“A. That might, or might not be the case. A mag- 
neto instrument will stand a great deal of rough handling 
without apparent injury, and its parts are very easily 
placed in proper rejation to each other after having been 
displaced by rough usage. Vevertheless, it és probable 
that the instrument would not pe rfor mas well after under- 
going the vicissitudes mentioned in the question as when 
NEW. 


And, after hearing these old original instruments tested, 
Mr. Pope was constrained to state, in his examination in 
chief by complainants’ counsel (C., Vol. 2, pp. 1378-9). 
as follows: 


“7 think that instruments like E might be successfully 
employed for practical use, especially if there were no bet- 
ter ones to be had. Zhe articulation of E seemed to be 
very good, but the sound was wanting in volume and 
loudness.” 


And, on page 1350, as follows: 


“Q. 102. From the stenographer’s notes, quoted on 
p- 1325 of Mr. Benjamin’s deposition, it appears that some 
special pains were taken to report ‘exactly’ what you 
said on one occasion during the tests. It is evident, from 
the ingeniously bad grammar of the reporter, that he did 
not report * exactly ’ what you said. Did you form or ex- 
press the opinion that E or A were as good as the re- 
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ceivers in ordinary use, and to which you have been ac- 
customed, such as the ‘pony-crown’ or ‘ butter-stamp ’ 
forms: 

“A. The remarks attributed to me, 1 think, are cor- 
rectly reported with the exception of the first one. I have 
no recollection of using the expression, * And it compares 
as favorably with any telephone asI ever heard.’ I do 
not believe that I made use of this expression, a/though it 
vs not unlikely that Lused a phrase similar to that quoted, 
as to the articulation of the recerver. The context seems 
to indicate that such was the case, inasmuch as the ex- 
pression quoted is immediately followed by the following: 

‘Words that were indistinct was the fault of the trans- 
mitter and not of the receiver.” I did not atany time form 
an opinion that Drawbaugh’s apparatus, as a whole, com- 
pared favorably with any telephone I ever heard. /¢ ¢s 
guile possible that J way have said that the articulation of 
E was as good as that of other le lephones, but I did not 
think it equal to others in volume of sound, and certainly 
did not intend to say so. 


We prefer to take the reporter's notes, made at the 
time, of what Mr. Pope said, rather than Mr. Pope’s 
memory, a year afterwards, and after full consultation 
with complainants’ counsel. In either case, however, 
here is the admission of complainants’ expert that Draw- 
baugh’s instruments A and E were good articulating 
speaking telephones, even after many years of rough 
usage and natural decay, and that instruments such as 
E can be “successfully employed for practical use” on 
‘telephone lines.” 

As to the rough usage to which Mr. Drawbaugh’s in- 
struments had been necessarily subjected during the prog- 
ress of the suit, see Mr. Benjamin’s answer 115, D. Vol. 
2, pp. 1254-6, and Drawbaugh’s answer, 257, 258, p. 
793- [tis quite remarkable that instruments, after such 
handling, should remain capable of any results whatever; 


vet these instruments still talked, and could be used inter- 
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changeably with the modern improved telephone. Draw- 
baugh testifies ( Ans. 1758, p. 1080) that three years prior 
to the commecement of this suit they were in better con- 
dition than when he was giving his testimony. The 
complainants’ counsel, in their brief,in the Overland case, 
referred to these two instruments as follows: 

«DPD and E are a pair of magneto instruments with per- 
manent magnets. Zhe, are highly organized inclosed in 
turned black walnut cases, and wrth most of the refined 
improvements of detail found in the best commercial 
mstruments of to-day, though they are rather feeble.” 
(P. 77.) 

The two instruments, D and E, here in evidence, were 
made in the latter part of the winter of 1574-5, before the 
Axle Company got its new machinery into the shop in 
March, 1875; and, from that time to this, they have been 
in existence, and in an operative condition. After they 
were first made, no change was ever made in them, ex- 
cept the cutting of a slight recess in “ D,” immediately 
below the diaphgram (D, Drawbaugh, D. Vol. 2, pp. 
792-3, Ans. 254), which, however, had no effect on the 
operation of the instrument (Id. Ans. 255, 256; P. Benja- 
min, p. 1195, Ans. 37), and except the occasional testing 
of diaphragms of different thickness on them ( Drawbaugh, 
Ans. 1700), the magnets and electro-magnets have never 
been changed since the instruments were first constructed. 
(Id. Ans. 1700.) A little screw plug was, at some time 
prior to the filing of the instruments in evidence, lost from 
Instrument E, and the bottom cover at an early time, 
from Instrument D (Ans. 251-254), but otherwise the 
instruments are identically as first made, wear and tear 
excepted. 

The evidence which fixes the date of D and E, as prior 
to February 14, 1876, and even months prior to Bell's 


earliest experiment of June 2, 1875, is as follows: 
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DANIEL DrAwBauGu (D. Vol. 2) knows that while 
the Axle Company was running at the shop ( March, 
1875, to February 29, 1876; J. A. Moore, D. Vol. 1, p. 
614), he had «“D” and « E,” and may have had them 
prior to the Axle Company, but is unable to recall the 
date when he first made them. (Ans. 401, p. 827-8.) 
He remembers that parts of them were made by himself, 
and parts by Harman K. Drawbaugh, under his direc- 
tions (Ans. 242); that there was one of them made and 
Harman made or helped to make the other. (Ans. 265.) 

HARMAN K. DrawpaucGu (D. Vol. 1, pp. 550-71) saw 
one of these instruments, D or E, as far back as January, 
1875, and the other not more than ten days or two weeks 
thereafter. (Ans. 44.) They both worked satisfactorily 
some time before the Axle Company got its machinery in 
there. (Ans. 47.) Witness talked through them and 
saw others talking through them (Ans. 48), and often 
listened at them (Ans. 49), and could hear and under- 
stand what was said. (Ans. 50.) Witness commenced 
working directly for the Axle Company on March 29, 
1875 (Ans. 37), which date he fixes by his’ account book 
(Ans. 163; and see, also, Moore, Id. pp..618—19, Ans. 
1S), and saw instruments “ D” and «“E” a month be- 
fore he began work for said Company. (Ans. §1.) For 
the use of *D” and “E” a long telephone line was es- 
tablished in the shop, by extending the wires up into the 
garret and winding them back and forth several times 
from one end of the building to the other, to gain length or 
distance ( Ans. 96, 97), and they were used on that line. 
( Ans. 98.) At first, they were tested with batteries. ( Ans. 
100, 101.) Witness spoke through them quite often. 
(Ans. 102.) Before making «“D” and «E,” Daniel 


> 


Drawbaugh had two similar machines, which were 


1OQ 


roughly made, and in January and February, 1875, he 
and witness made new cases and practically reconstructed 
the machines, producing them as they now exist. ( Ans. 
117-128.) They have not been changed in any way since 
that time. (Ans. 129.)  Wetness could, at any time from 
Fanuary or February, 1875, to the present time, from his 
unatded memory, and without having “* D” or *« BE” be- 
fore him, have reproduced substantially similay machines, 
excepl tn point of perfect accuracy as to size. (Ans. 130. | 
Witness himself forged one of the curled permanent mag- 
nets found on these instruments (Ans. 131), and _ his 
uncle, Daniel, made the other. (Id.) 

Jacosp R. VANNASDALE (D. S-reb. pp. 788-798), was 
at the shop with Jacob F. pass on February 2 and 


*. 


3, 1875, and saw a part of “D” or“ E ” which was then in 


course of construction. 

“Now we saw this curled magnet” [indicating the 
curled permanent magnet on Exhibit « D”}), “but it was not 
put together this way. This curled magnet, it appears to 
me, was lying with these others, but not fastened to any 
block; I know we was looking at this curled magnet, and 
he told us that it belonged to a talking machine; this 
mouthpiece here 4 ‘K’), I don’t recognize that; I may have 
seen it there, too.” (Ans. 28, p. 791.) 


Witness was never in the shop after Feoruary 3, 1875, 
(Ans. 18.) 

Jacop F. Ensmincer (D. S-reb. pp. 808-815), 
who was there with Vannasdale on February 2 and 3, 
1875, a few wie after the explosion of Wilson’s store on 
January 19, 1875 ( Ans. 12, 13, etc.; C. Exhibits, p. 401), 
testifies (p. S11) as follows: 

« Here are three, the only ones that 1 can identify” 
‘taking up “A,” «D,” and the permanent magnet of “C re- 
produced ”}. “ This one ” ‘taking up Instrument “ D”| « | 
can identify only in part.” 
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«Q. 25. What part of the Instrument “ D™ is it that 
vou can identify? 

A. as he magnet only. 

Q. 26. At the time when you were there at Mr. Draw- 
Aeon s cam, where did you see this magnet which now 
appears on Instrument “ D,~ and what, if anything, was 
said or done about it while vou were there? 

A. It was lying on Mr. Drawbaugh’s work-bench 
in the shape that it is now, only that it wasn’t polished 
and finished as it is now; he had just worked it out of 
the rough, and said that it belonged to his talking ma- 
chine. 


Q. 


c) 
~ 
tC 


27. Referring to this curled magnet that you are 
now speaking about, did Mr. Drawbaugh say what, if 
anything, he was doing with it or about it at that time, so 
far as you remember? 

A. Ido not remember that he said or was doing any- 
thing about it, more than he said it belonged to his talk- 
ing machine; that is all I remember about the curled 
magnet; the reason that I call it that—I heard him speak 


about it.” 


sp 
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This witness never was in the village of Milltown in his 


life. except on that one occasion. (Ans. I.) 


Aucustus Kanney (D. S-reb. pp. 254-266.) 
Helped to get the Axle Company’s machinery into the 
shop and clean it up in the spring of 1875. (Ans. 31-39, 
p. 258.) This machinery was hauled there by Wolf on 


different days from February 20 to March 31, 1875 

Wolf, D. Vol. 2, p. 674), and was paid for by cheques 
in March, 1875. (Moore, D. Vol. 1, p. 617. Ans. 15, 
16.) <At that time witness saw “ A ” and an instrument 
which he describes as follows: “ One was about two 


+ inches through, and, as near as I can tell, from an inch 


** 
* 


“to two inches high, with a mouthpiece on top of it. 
Ans. 40.) Having thus described the machine, he was 
sent with the examiner, Mr. Ott, to the examiner’s office 


to look at the exhibits there. and immediately identified 
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instrument “ E” as the one to which he had referred. 
( Ans. 47, and Examiner’s certificate following. ) 

GeorGeE A. May (D. S-reb. pp. 982-995) was at 
Drawbaugh’s shop in March, 1875 ( Ans. 19-20}, while 
living with Jonathan Fry ( Ans. 21, 1-6), to get a razor 
ground. (Ans. 22, 23.) He delivered the razor to 
Drawbaugh at his house | Ans. 23, 24), and got it back 
from him about two weeks afterwards atthe shop. ( Ans. 
25, 26, 27.) When he took the razor to Mr. Draw- 
baugh’s house, Drawbaugh was living in the house at the 
blacksmith shop, which he sold to Fettrow in March, 
1876, and never lived in afterwards. (Ans. I41, 142; 
also see testimony of D. Drawbaugh and D. Fettrow. } 
When he went to the shop to get the razor, the axle work 


going on. (Ans. 35, 39, 40, 41.) He then saw 


«“D” and“ E” (Ans. 42), and Drawbaugh and witness 


Was 


talked to each other through them ( Ans. 43, 33), witness 
using the same instrument both as a transmitter and a 
receiver. (Ans. 45, 46.) He heard and understood both 
words and music through the instruments ( Ans. 47-56), 
and states some of the conversation that was carried on 
through them at the time. (Ans. 51, 55.) Witness 
thinks he saw “H ~ there at the same time, but in this 
he is probably in error—he did not use any talking ma- 
chines except “D” and «“E” (Ans. 56), nor examine 
+H ” closely ( Ans. 61),nor handle it ( Ans. 62), nor was 
it explained to him ( Ans. 63), and he probably confounds 
some other instrument with “H.” But he did see and 
handle and converse through “ D” and « E,” and cannot 
well be in error as to them. The instruments, too, fa/sed 
both ways, which would clearly indicate « D” and « E,” 
or else *C” and “1,” and he could hardly mistake « C” 


* 


or “1” for the small instruments “ D” or « E. 
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Danret Fetrtrow (D. Vol. 1, pp. 347-60) was down 


at Drawbaugh’s shop when the Axle Company were put- 
ting up their machinery ( March, 1875). to get instruc- 

ns about making some levers for said company. Ans. 
16. The first work which he did for said Company 1s 
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conversation that was carried on by him and Mr. Draw- 
h the machines. Ans. 16-18. The in- 
strument which witness used, not only had a curled mag- 
net on it, but was of the size of « D.” and had a mouth- 
piece similar to that of * D.” (Ans. 21.) Witness did not 

+} 


see the instrument that Drawbaugh ‘used ( Ans. 19}, but 


. ‘i = ~ 99 ™ ‘ 1] } ‘ il — 
was probably “ -.” as thev talked both wavs. 
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MicuAEL. M. Grove ¢ Id. pp. 5}, a member of the 


Axle Company, testifies that shortly after the Axle Com- 


pany copartnership agreement of December 23, 1574, 


rrr 
_ 
~— 


eh showed him the 


‘ 


was signed (Ans. 1-4), Drawbau 


talking machines, and told him they could talk to Pitts- 


burg ( Ans. 1), and he states that Exhibits « A ” and « D” 
look to him as if they are the ones that Drawbaugh then 


showed him. i{aAns. 9.) 
,y 


JEREMIAH Fry (Id. pp. 143-50) saw * B,” « Fy” « AY 
‘PD and « E,” on or about April g, 1875 ( Ans. 7, 13), 
and Drawbaugh sang to him through some of them 

Ans. 14), and stated that he could talk as far as the wire 


coes (Ans. 18). Witness identifies “ D” or « E,” as the 


11} 


machine which he used, but cannot say which, as they 
are almost exactly alike. (Ans. 19, 20.) He fixes the 
date by a book entry of the transaction which took him 
to the shop that day, viz.: the sale of some potatoes to 
Mr. Drawbaugh. (Ans. 8-11. 

JoserH M. Wiser (Id. pp. 392 6) saw “D” and 
*E* at Drawbaugh’s shop in the spring of 1875 ( Ans. 
18). Drawbaugh said he had just finished them, and 
that you could put one to your mouth and talk and the 
other to your ear and listen, at the same time. ( Aus. 19. ) 

Dr. C. E. Uppecrarr (D. Vol. 2, pp. 1ro81-93) was 
at the shop between April 18-20, 1875 (Ans. 4), and 
again with John H. Smith and others, about May 15, 
1875 (Ans. g-11), and thinks he has never been there 
since. (Ans. 13.) When there in April, 1875, he saw 
*D” (Ans. 27), which he having been an oculist and 
aurist (Ans. 65), identifies by the resemblance of the 
curled magnet to the external part of the human ear 

Ans. 4, 7, 27). Drawbaugh talked to him through the 
instruments and he could hear and understand what was 
said (Ans. 30). Drawbau; 


gh explained the business uses 
that could be made of the machines ( Ans. 37), and told 
him they could talk as far as they could use the ordinary 
telegraph wire (Ans. 35). Witness fixes the date by his 
book account ( Ans. 4, 47). 

Joun H. Situ (Id. pp. 1093-98) was there with Dr. 
vraff,in May, 1875 (Ans. 2), and was never there 


U pdey 


before or since { Ans. 12. He identifies “D™ as look- 


ing like one of the talking machines that Drawbaugh 


showed him there that Si ( Ans. 4, 8. 
OrLANDO KaAnney (D. S.-reb. pp. 224-247) while 
working with Milton Basehore for Wilson Walters, in the 


summer of 1875, was down at Drawbaugh’s shop with 


7 


14 


Basehore to grind cradle-scythes for cradling Mr. Wal- 
ters’ oats (Ans. 8, 12, 13, 14) and while there that day 
Drawbaugh talked to him through the talking machine 
and he heard and understood what was said (Ans. 8, 9, 
10). He described the instrument at which he listened 
as * round, flat on two sides,” with “a hole on one side 
as a mouthpiece,” and as about two inches or two-and-a- 
half in diameter, ( Ans. 23, 25,) and says he held it in his 
hand and applied it to his ear while listening ( Ans. 8, 24). 
He did his last work for Mr. Walters on Sept. 11, 
1875 (Ans. 30-32; and see Basehore, Id.. p. 116, and 
Walters, id, p. 121, in corroboration of the date). Base- 
hore (Id. pp. 116-121) fully corroborates Mr. Kahney’s 
testimony as to the facts occurring at the shop that day. 
The oat harvest generally occurs in July, in that part of 
Pennsylvania (Basehore, Ans. 11), so that the occur- 
rence at the shop must have taken place in June or early 
in July, 1875. 

Jacogp B. Fry (D. Vol. 1, pp. 98-106) saw « D 
«E” at Drawbaugh’s shop in May or June, 1875, as 


and 


nearly as he can fix the date, (Ans. 23, 12}. He identi- 
fies them by their shape and by the curled magnets 
(Ans. 21, 22, 23). This was while the Axle C were in 
operation there (Ans. 60). One of the instruments was 
entire like “ E,” the other had its bottom cover off, like 
ss J)” (Ans. 61). 
Jacos E. Suettrie (Id. pp. 206-25) saw “D” and 
«FE ” at the shop “about the year 1875” (Ans. 25). 
Jonn H. STerHen (Id. pp. 248-53) saw “«D” and 
‘E” there in 1875 (Ans. 17). He states that he re- 
members the curled magnet on “« D” very well. 
Jacos S. Suoprp (Id. pp. 309-92) saw “D” and «E” 


there in 1875, the last time that he was ever at Draw- 


= 


IIs 


baugh’s shop. (Ans. 18-22). He next met Mr. Draw- 
baugh in Mechanicsburg, in February, 1876 (Ans. 26, 
29}, when Drawbaugh said he would exhibit at the Cen- 
tennial if he could raise funds enough to do it, but hadn't 
the money to go ahead as he would like. (Ans. 27, 28.) 

Eruram R. Howsincer (Id. 360-374) saw Draw- 
baugh make the instruments « D” and « E ” and remem- 
bers experimenting with them about the middle of the 
summer of 1875. (Ans. 23, 32, 34.) Talked very fre- 
quently through “ D” and “E” (Ans. 33, 35, 36), and 
could distinctly hear and understand what was said 
through them. (Ans. 36.) They could both speak and 
hear through either of them. Witness moved away from 
Milllown on November 27, 1876, and has never been 
there since. (Ans. 6,9.) This witness assisted Draw- 
baugh a great deal in his telephone experiments, while 
living at Milltown from September, 1873 (Ans. 4), to 
November 27, 1876, and his testimony is very interesting 
and important on all grounds. Complainants have en- 
dorsed him by calling him as their witness also. 

Henry F. Drawpaucu (Id., pp. 396-413) began 
running a line of cars in May, 1876 (Ans. 19), and 
stopped in the summer of 1578 (Id.) He saw and 
talked through instrument “ D” before he began running 
the cars, and he thinks the summer before ( Ans. 71, 79.) 
«“D” was used both as a transmitter and a receiver 
(Ans. 80). He thinks it had the bottom cover on at that 
ime (Ans. 96). He identifies it by the curled magnet on 
the back of it ( Ans. 71 

WituraM H. Bates (Id., pp. 419-26) saw “D” and 
«“E” in August, 1875 (Ans. 18). 

GeorceE L. Hace (Id., pp. 472-77) saw “D” in the 
fall of 1875. Drawbaugh said it was improvement on his 


his former instruments ( Ans. 16, 31, 32). 


: > ] — o%\ Beet fae -f . 
JONATHAN Batusvey (Id. pp. 107-13) lost his wife on 
— } . _ ‘ - Fe os wae ] em. - 
cmt. 22. 1d7 s, ana immediately afterwards visited friends 
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at Milltown to divert his mind from his troubles. While 
. . . 
there was at Drawbaugh’s shop and saw an instrument 
oe le OCU L). ._ round piece of wood Witn a moutne 
ee } *.%. a ee Le ne a Ans 
prece, and With a CUTIOUS CUrieda ITON ad. HS Daca. (| Ans. 


5, 6, 10, 15, 16, 17, 18, 19.) Recoliects it distinctly 
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Ans. 153). Drawbaugh explained that it was a taiking 
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same time, but can identify “«D”~ and «“E™ better than 
inv others because the curled trons came a little in wit- 
ness’ line of business—he was a blacksmith ( Ans. 31, 1 
Witness fixes his date by a newspaper paragra 
death of his wife (Ans. 10) and by reference to her tomb- 
stone. Ans. 28. 

ANDREW Evans (D. S-rep. pp. 1-37) saw « D”™ and 
*E” at Drawbaugh’s shop about December 1, 1875 


, , . .% . * ® - . 
Ans. 62-63), and Drawbaugh talked through the talking 


g y 
machine, at that time, to Jacob Evans, who, with several! 
other persons, was present in the shop ( Ans. 68, 56 
Drawbaugh told them he could talk across the ecean to 


, 
. 


europe with these machines ( Ans. 69 


—e : on rT. . — « carat h } 
MARGARET JANE Ers (Id., pp. 47-32) was with het 
Orovne»rs, -ANCrew ind jacood LKVans, and her sister and 


. 7 : - . oi. ". mt ae 7 . } . . 
lacob Evans’ wife. at the time referred to bv Andrew 
Evans, and corroborates his testimony. She. also. identi- 
: ** T 77 } »* é °? he +}, | Re . > «1 . 

i1eés ) atic > iS oes" T) O\ nem (nat Cizi\ cit Line shop. 


_ j r _— . . . > | , ° ] « : 
\ns. 2S ). Was never in ne shnop atanv other ume. 


ns. 24. 
. I> x Fr . ~~ —- ¢ | - 
Sapasse M. KVane (id... yp. 35-60), another of the 


same party, corroDorates the facts statea Dy Andrew ana 


Margaret, and identities « D s one of the machines 


} 


seen by them. Ans. 28. 
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Mary A. Evans (Id., pp. 61-74), wife of Jacob 
Evans, and one of the party who were with Andrew at 
orroborates the tes- 


? 


the shop about December 1, 1575 
timony of Andrew, Margaret and 


tifies Exhibit « D.” ( Ans. ZI.) 


All these Evans witnesses are corroborated. both as to 


C 
Sarah, and also iden- 


facts and date, by a great mass of evidence of different 
kinds and of the most conclusive character, printed in 
defendants’ subrebuttal ( pp. 1-95). The visit by Andrew, 
Sarah and Jane to Jacob and wife was made while Jacob 
was living in the old rough-plastered house on the hill, 
which he occupied only from September, 1375, to April 2, 
1876. It was also made while Andrew was working for 
Ambrose Knaub, for whom he never worked except from 
November 6 till about December 4, 1875. It was also 
mace during the same fall when Underwood’s barn was 
built: and the dates of these several events are fixed be- 
yond all question. Andrew, Margaret and Jane reported 
the facts, and the remark of Drawbaugh about talking to 
Europe, on their return home to Dillsburg, York county, 
Sunday evening, and the family and others bear wit- 
ness to it. 

Daniet B. Conpry (D. Vol. 1., pp. 138-43) saw “ D” 
and “« E” at Drawbaugh’s shop on Christmas day, 1875. 
(Ans. 8, 4,5.) Drawbaugh said that he had used them 
to talk through ¢ Ans. 10), and showed witness how they 
were to be used. (Ans. 32.) 

Isaac B. Mittarp (Id., pp. 324-34) moved from 
Harrisburg onto his farm on August 20, 1874 (Ans. 9), 


and, sometime in 1875, while going back and forth to 
Mechanicsburg, saw “DD” and “«E” at Drawbaugh’s 
shop. (Ans. 41,43, 44.) Witness’ last visit to the shop 


prior to 1SSo was sometime before the opening of the 


IIs 


Centennial (Ans. 46 47), and was in cold weather. 
Ans. 495. 
Joun Simmons (D. S-reb. pp. 427-441) was at the 


>» 
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shop with Jacob Evans about November, 1875 ( Ans. 7, 


S, 13), and saw * E™ and other talking machines. ( Ans. 
17. Had heard of Mr. Drawbaugh’s talking machines 
before that. Ans. 18, 10. When theré with Evans in 
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the tall of 18 
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others corroborated the priority of these two instruments. 
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ABRAM Marquart ( Add. Proofs, pp. 113-120) gives 
very important evidence, verifying his dates by his books. 
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he saw Mr. Drawbaugh working on one of these two in- 
struments (Ans. 38-45), and had a conversation with 
him about it, its features, purposes and principle of oper- 
ation. In that conversation Drawbaugh told him that it 
worked by electricity (Ans. 43), could talk at any dis- 
tance by means of connecting wire ( Ans. 44), and spoke 
about getting it patented, but said he was too poor to 
have it done. (Ans. 45.) The witness describes the 
machine from memory ( Ans. 38,39) and recollects the 
fact that Drawbaugh used the term “curved magnet ™ in 


speaking of the permanent magnet at tle back end of the 


machine. (Ans. 38, 41.) The machine was to take the 
place of telegraphing (Ans. 42), but was to do it bv 
lalking to a distance (Ans. 44). This is the statement 


of a man than whom no man stands higher in that county 
for every characteristic that gives weight to human testi- 
mony. 

GeorcGeE W. LoNnGNecKER (Add. Proofs, pp. 155 
160) was at Drawbaugh’s shop at some time prior to the 
Centennial ( Ans. 4-7), and saw what were undoubtedly 
the instruments D and E. He describes them in answers 
32, so as to leave no reasonable doubt of that fact. 

In the Overland Record (Add. Proofs, pp. 36-113, 
120, 121), there isalso a great mass of evidence corrob- 
orating the facts and dates testified to by Dr. C. E. Upde- 
graff and John H. Smith in the People’s case. 

In the People’s case Dr. Updegraff, John H. Smith 
and Thomas Updegrove (D. Vol. 2, pp. roS1—1102), 
had testified that Dr. Updegraff and Mr. Updegrove had 
visited Drawbaugh’s shop together in the spring of 1874 
and had seen various telephone instruments at that time, 
including instruments B, C, I; that Dr. Updegratt and one 


J. M. Bovle had visited the same shop in April, 1875, and 


had. a few montns liter. a 
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evidence, investigated the facts anew, and found that the 
complaimants’ objections to the dates fixed by Dr. Upde- 
graff and Smith were themselves founded upon error, 
and that the dates fixed by said witnesses were correct, 
and introduced a mass of evidence on the subject which 
not only did away with the objections urged against these 
dates, but corroborated the testimony of the witnesses 
with simply overwhelming force. 

First, Hake, the mill owner, was examined, and, pro- 
ducing his lease to Zacharias, conclusively proved that the 
latter took charge of the mill on or about April 1, 1875, 
and, therefore, was in charge of the mill when Dr. Upde- 
graff and Mr. Smith visited it a few weeks later. (Add. 
Proofs, pp. 107-113. ) 

Secondly, Mrs. Fry, the wife of the grocer who re- 
opened ihe store in the fall of 1875, was examined ( Add. 
Proofs, pp. 120, 121), and testified that, intermediate be- 
tween the blowing up and reopening of the store, a Mr. 
Gardner, the postmaster, kept groceries on sale in one of 
the front rooms of his house, which he used as a store 
during that short period. 

This testimony answered the objections, but the Over- 
land Company went on and proved by the testimony of 
WecGafick ( Add. Proofs, pp. 36-40), Brenizer { 1d. pp. 40 
44), Boyle | /d., pp. 44-72) Stackpole | 1d, pp. 72-81), /r- 
xin (Ld., pp. 81-83), John H. Updegraf { Id., pp. 83-90), 
Goldsmith (la. pp. 91, 92), Strouse (/d., pp. 93-97); 
Doung (1d., pp. 97-100), and Weaver | /d., pp. 100-102), 
that the visits were in May and June, 1875, and could 
have been at no other time or times whatever, and that the 
party, on their return home from these visits, described 
what they had seen, and were full of enthusiasm about 


the wonderful talking machines which they had seen. 


Amone these various witnesses. Mr. Stack pole identi- 
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tied this very day of the last visit by an entry in the ex- 
pense account in his pocket memorandum book ({ /d., p. 

75, entry oi “ Fishing Excursion,” under date of June 21, 
1875): and Mr. William B. Irwin, one of the most prom- 
inent and reputable citizens of Harrisburg, testified in full 
to the statements made to him, at the time, about the 
talking-machines, by Dr. Updegraff and Mr. Boyle, in 
such way as to leave no room whatever for: present doubt 
as to the correctness of their testimony in the matter. (See 
Irwin, /¢., p. 83, Ans. 21.) 

This matter is treated of here at this point because, 
among the telephones seen and identified by the witnesses 
in question, Exhibits D and E are very prominent, Dr. ! 
Updegraff remembering and testifying-to even the form 


of the permanent magnets on these machines. which he 


d 
associated at the time with the form of the external human 
cil. 
The attention of the court is particularly called to 
this chain of tesumony. The ingenious attack made 


upon the dates. and the complete overthrow of the at- 


Ad king 


gy party, is Most convine'ng as to the entire reliabil- 
rts of the testimony. The internal evidence of the COr- 
rectness and truthfulness of the testimony ts very strong, 
and the minuteness and circumstantiality of the descrip- 


. 


thon and statements leave nothing further to be proved. 


llere, again, is an array of witnesses, fortified bv cor- 


oborators facts, such as pre ludes all possibility of mus- 


| 


take. ‘Thirty persons besides Daniel Drawbaugh testify 


** . ~~ «<* P . .* * 
sccing “DD” and “E”™ prior to the filing of Bell's 


plication on February 14, 1870, and of these the ma- 


jority testify to seeing them prior to June 2,1575. A 
large number of these persons talked through the instru- 
ments at the time, and clearly heard and understood what 
was said through them. The witnesses describe the in- 
struments, and distinguish them by size, shape and the 
peculiar curled permanent magnet at the back. One wit- 
ness, Updegraff, an aurist, was struck by the curious re- 
semblance of these magnets to’ the external ear of a 
human being; another, Balsley, a blacksmith, by 
the fact that they were a new form of iron such as he, 
although a smith, had never seen before. Harman K. 
Drawbaugh, who assisted in making them in January and 
Febiuary, 1875, says he could at any time from that day 
to this have reproduced them from memory alone. The 
instruments themselves are extant and in court, and even 
the complainants’ expert is obliged to admit that their 
articulation to this day is perfect, and that instruments 
such as these could be put out and successfully used for 
practical business purposes; while their counsel admit, in 
their Overland brief that these instruments are highly or- 
ganized, containing the most refined improvements in use 
at the present day, and one of the counsel, Mr. Dicker- 
son, in his printed argument in the Overland case, char- 
acterized them as follows: “ You can put them in a coun- 
try:man’s vest pocket—-a pair of perfect magnetos. They 
embody the inventions of two patents; they contain the 
invention of Mr. Bell’s first patent and of his second pat- 
ent; they are perfect magnetos.” (See Mr. Dickerson’s 
printed arguments, p. 84. | 

“As to the dates there can be no argument. Vannas- 
dale and Ensminger never were at the shop subsequently 
to February 3, 1875. Updegraff and Smith were never 


there after the middle of May, 1875. Sarah A. Evans 


rly 


never was there after that one visit of about December 1, 
1875. Holsinger was never there after November, 1576. 
Harman K. Drawbaugh, Orlando Kahney, Jonathan 
Balslevy, Vannasdale, Ensinger, Augustus Kahney, Daniel 
‘ettrow, Jeremiah Fry, M. M. Grove, Updegraff, Smith, 
and others fix their dates, in some cases absolutely, and 
in others with close approximation, by book entries made 
in their business at the time. There is nothing wanting 
to render the proofs completely conclusive of every fact 
which the law requires to establish Drawbaugh’s priority 
of invention, 

The very fact that Judge Wallace based his conclusions 
in part upon an error into which he was led by com- 
plainant’s skillful counsel, as to the date of the visit of Dr. 
Updegraff, Smith, Boyle and others, to Drawbaugh’s 
shop, taking it to be after the spring of 1876, when in fact 
it was in June, 1875, is good reason why his decision 
should be overruled. 

We have now proved the existence of at least four 
complete sets of telephone instruments at Drawbaugh’s 
shops, besides instrument A, prior to the earliest experi- 
ment ever made by Alexander Graham Bell which even 
he can claim to have been a telephone experiment, viz., 
the old teacup transmitter and its receiver. instruments 
‘FF and « B.” instruments “« C” and « I” and instruments 
“1” and «+ E “~all these instruments being in existence 
prior to June 2, 1875; three of them « A.” «D” and « E,” 
extant, entire and operative to this day; and four of them, 
1," «C,” «PF ” and « B.” extant in great part to this day. 
But we have not vet concluded the overwhelming proofs 
of Drawbaugh’s priority. A large number of witnesses. 
additional to those whom we have cited, testify to seeing 


talking machines, or talking through them, at Draw- 


Ie 


baugh’s shop prior to February 14, 1576, but are unable 
now to identify the particular instruments so seen or used; 
and another large class of witnesses testify to having 


heard of Drawbaugh’s talking machines long prior to 


We will now briefly advert to this additional corrobora- 


tive evidence. 


Lnidentified telephones at Drazwbaugh’s shop. 


In the Overland case, several witnesses were examined 
who gave evidence of the strongest character in support 
of Drawbaugh’s claim to priority of invention, but were 
unable to identify the particular instruments employed. 
Prominent among these witnesses was Hon. Ricuarp J. 
HALDEMAN, member of Congress from the Cumberland, 
Pa., congressional district. for two successive terms, 
commencing March 4, 1869, and ending March 4, 
1873, and his’ wife, MArGAReETTA C. HALDEMAN 
(a daughter of ex-Secretary Simon Cameron). (Add. 
Proofs, pp. 102-107.) When making his first can- 
vass for Congress, in the summer of 1868, Mr. Halde- 
man visited Drawbaugh’s shop and inspected his tele- 
phones, and was satisfied from what he saw and what 
Mr. Drawbaugh told him at the time, that the problem of 
transmitting speech had been solved. Mrs. Haldeman 
accompanied him on his second canvass of the district, in 
the summer of 1870, and testifies that her husband then 
told her of his former visit, and that the instrument had 
been operated in his presence. She further testifies that 
Mr. Drawbaugh’s invention was a matter of common 
talk in the community in the summer of 1570, and that it 


worked “by electricity,” was designed to * carry the 
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Levan H. Orris 1 Add. Proofs. pp. 12; 130) also 
rmones al Drawbaugh’s shi 1) and SciWw persons 
73- Drawbaugh tried 
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to interest him in the subject, but his head was ful! of po- 
et aaa that Lime. and he LOOK 1) ) interest’ in 


talking-machines. 


127 


The character of this witness is savagely attacked be- 
cause there was an embezzlement in his office, or a short- 
age in his accounts as county treasurer, in 1576; but the 
testimony of Woodburn, his competitor for the office in 
1873 (and who also saw Drawbaugh’s telephones during 
the same month; Id., pp. 133-135), Wagner, state 
senator (Id., pp. 138, 139). Eckels, state representative 
(Id., pp. 139-140) and Graham, state representative ( Id., 
pp. 140-141), shows that his reputation for truth and 
veracity is verv high, and that the witness 1s held in high 
esteem in the community, and is regarded as the victim 


of other people's misdoings. 


In addition to these six witnesses examined in the Over- 
land case, a large number of witnesses examined in the 
» -, _ ‘ ~ > : ' - > ke . 
People’s case, testified to seeing, hearing, or knowing of, 


telephones at Drawbaugh’s shop prior to February 14, 
1876, although they are unable to identify the particular 
instruments. 

Cyrus Orris (D. Vol. 1, pp. 170, 175) saw Draw- 
baugh’s talking machines at different times from about the 
ist of April, 1871, down to 1880 (Ans. 16). Took his 
son-in-law, Jacob E. Smith, down to Drawbaugh’s shop 
to see the machines about April 1, 1571 (See Smith, Id. 
pp. 166-7, Ans. 12-20); Orris, pp. 170-1, Ans. 5-14. | 

EzeEKIEL Worvey (Id. pp. 253-5), about the vear 
1873. saw the talking machines at Drawbaugh’s shop 
{ Ans. 7-20). 

This statement is corroborated by John K. Taylor (Id. 


p. 634, Ans. 6-10). 


_ 


N. W. Kanuney (Id. pp. 275-80) saw the talking ma- 


chines about 1872 ( Ans. 10-20). 
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Witiiam Epperiey (Id. pp. 280-83) visited Draw- 


baugh’s shop for the last time in May or June, 1875 ( Ans. 
4,5). Was there several times during the two years 


preceding that period (Ans. 6.), and had seen talking 
machines ( Ans. 

Henry Bonno.tzer (Id. pp. 384-87) was at Draw- 
baugh’s shop in 1869, and saw talking machines there 
{ Ans. 11, 14, 19, 21 

GrorceE H. Bowman (Id. pp. 466-70) saw talking 
machines in Drawbaugh’s shop in February, 1576, at 
which time somebody was talking to Mr. Drawbaugh 
through them. | 

CHARLES L. DrawsaucGi (Id. pp. 501-3) saw and 


talked through the talking machines at Drawbaugh’s 


x 


shop, a vear or more prior to May 1, 1876, and heard and 
understood what was said through the machines. 
Davip K. Ernst (Id. pp. 516-8) was at Drawbaugh’s 


shop with John B. Bloser about the middle of June, 1872, 
and talked with Mr. Drawbaugh about the talking-ma- 
chines, and thinks he saw them at the time (Ans. 4, 5). 

This testimony is corroborated by John Bloser, both as 
to the time and the facts (Id. p. 518). 3 

S. S. Rupp (Id. p. $372) was at Drawbaugh’s shop-with 
Mr. [famacher and his scholars on February 1, 1876, and 
recollects that Mr. Drawbaugh at that time spoke about a 
machine that he had which he called a talking machine, 
but witness was interested in other things and did not pay 
much attention to it. 

Davin M. Diriow, (Id. pp. 573-4) saw Drawbaugh’s 
talking machines about 1872, when Mr. Drawbaugh 
talked through it, and witness heard and understood 
through the machine what he said. : 
Mrs. Lypta DrawsaucGu (D. Vol. 2, pp. 692-4), saw 


I2Q 


the talking machine in September, 1872, her sister, Mrs. 
George Free, being present at the time. 

Mrs. Mary Free (Id. pp. 694-6), was with her sister, 
Mrs. Lydia Drawbaugh, at Daniel Drawbaugh’s shop in 
September, 1872, when Mr. Drawbaugh talked through 
the machines to them, and she remembers hearing through 
the machines the words “ Good afternoon, ladies!” Draw- 
baugh told them that the machine operated by electricity. 

Jacos Evans ( D. S-reb., 88-95), was at Drawbaugh’s 
shop with his wife, his brother, Andrew, and his sisters, 
Margaret and Sarah, about December 1, 1875, and saw 
and talked through the talking machines. 

MARGARET LBRENNEMAN (Id. pp. 103-109). saw the 
talking machines at Drawbaugh’s shop in 1869 ( Ans. 19, 
-O)}. 

GEORGE NATCHER (Id. pp. 141-148), lived at Mill- 
town in 1871, 1872, and never has been in the town since 
August 9, 1872 | Ans. 3-6). While living there he was 
at Daniel Drawbaugh’s shop and saw ang@ talked through 
the talking machines ( Ans. S-20). ‘Talked and listened 
at the same machine (Ans. 14), and understood what 
was said through it (Ans. 15}. The machines were on 
diflerent floors ( Ans. 16-20). 

Mrs. B. B. Spancier (Id. pp. 176-178), sister of 
George Natcher, moved away from Milltown in 1872, 
and never has been there since ( Ans. 3, 4). Talked into 
Mr. Drawbaugh’s talking machines while she lived there 
(Ans. 6-7). Witness was so small at the time that Har- 
man Drawbaugh had to lift her up to enable her to talk 
into the machine { Ans. 8, g). 

Hexry L. Hamme (Id. np. 322-328), was at Draw- 
baugh’s shop either in the last of January or the begin- 


ning of February, 1876 (Ans. 2, 3), in company with 


George Frederick and Jonathan Fry (Ans. 12), and saw 
and talked through the talking machine at the. time 
(Ans. 17-22): heard and understood very plainly what 
was said through the machines, even when Mr. Draw- 
baugh talked in a whisper ( Ans. 21-22). 

Grorce Freperick (Id. pp. 328-331) was at Draw- 
baugh’s shop with Mr. Hamme and Mr. Fry in January 
or February, 1876, and saw the talking-machine. 

JONATHAN Fry (Id. pp. 331-335) was at Drawbaugh’s 
shop with Mr. Hamme and Mr. Frederick in the winter 
of 1875-6, and saw the talking-machines there. 

Wirtson G. Fox, late chief of police of Harrisburg, 
Pa., (Id. pp. 342-347) saw the talking-machine at Mr. 
Drawbaugh’s shop about the vear 1867 or 1868 (Ans. 
3-5)-- when the old faucet company was in opefation 
there (Ans. 6 8). Prior to March, 1871, witness was 


employed in the carding room of the Harrisburg Cotton 


Mill ( Ans. 21-3) and Drawbaugh came there to get ma 


terial to wrap his wire | Ans. 20) which he had intended 
to use for the talking-machine | Ans. 27). 


Jacos BarBer (Id. pp. 371-377) was a candidate for 


the office of County Commissioner of Cumberland County, 
in the summer of 1873. and in connection with that ‘polit- 
ical campaign, had occasion to go to Mr. Draw baugh’s 
shop shortly after the death of George Bb. Heck. While at 
Drawbaugh’s shop, saw the talking-machine there. ( Ans. 
13, 14.) Was never in the shop after July or beginning 
of August 1873 (Ans. 12). 

Wns. Il. Martin (Id. pp. 827-836) was at Milltown 
with John Keefauver to get Mr. George Hosler to make 
him a pair of boots, while Hosler was living there. . Hos- 
ler lived at Milltown only from March, 1872, to March, 


Is 


73- (See George Hosler’s testimony Id. p. 367.) At 


that time witness and Mr. Keefauver went down to 
Drawbaugh’s shop, and talked through the talking- 
machine there, from the basement to the attic. 

Witness heard and understood what was said through 
the machines. They talked and listened at the same 
machines. (Ans. 48.) Had heard about Mr. Draw- 
baugh’s talking-machine in 1869, and 1870. ( Ans. 19-21. | 

Joun F. Keeravuver (Id. pp. 837-848) corroborates 
Mr. Martin in every particular, and also states that he 
talked through Mr. Drawbaugh’s talking-machine with 
Jacob M. Sadler, in April, 1873, prior to the death of 
George B. Heck ( Ans. 40-55) and that about two or 
three years before he ever saw the talking-machines he 
had heard a good deal about them (Ans. 34, 35), and 
first heard of them at a place seven miles west of Carlisle 
{ Ans. 37, 38). 

ABRAHAM DrrLtow (Id. 876, 890) knew of Draw- 
baugh’s talking-machine in 1874 (Ans. 11) and saw it 
and talked through it at that time (.A{ns. 36-39); had for- 
gotten the fact, but was reminded of it by Mr. Alexander 
Milner of Porter County, Indiana, (Ans. 43-45) whom 
witness told about it in May or June, 1876, in Indiana. 
(See Alexander Milner, Id. p. 513, Ans. 5; C. B. Cliftord, 
Id. p. 515, Ans. 8). 

beENJAMIN K. GoopyEar (Id. pp. 1011-1020) alawver 
and formerly under-sheriff of Cumberland County, Penn- 
sylvania, testifies that, in 1871, witness seized the personal 
property of George W. Kissinger, of Milltown, upon an 
execution issued November 13, 1871, and returned “ un- 
satisfied,” December 4, 1871. On December 4, 1871, the 
attached property was appraised by J. B. Drawbaugh 
George b. Heck and Daniel Hart, appraisers, and was 


found to be less than the amount exempted by law. 


A copy of the record of all these proceedings is printed 
on pp. 1012, TOTS. 

On December 4, 1871, the day of the appraisément. 
witness went to the workshop of Daniel Drawbaugh to 
tind J. Bb. Drawbaugh, in order to summon him as an ap- 
praiser (Ans. 9,10), and had to wait for him a_ short 
time at Daniel Drawbaugh’s shop (Ans. 12). While 
waiting there Daniel Drawbaugh showed him his talking 
machines and talked through them to him, and witness 
heard him speak and understood distinctly the words that 
he spoke through the instrument (Ans. 12-15). Witness 
has never been in Daniel Drawbaugh’s shop since, so far 
as he can recollect (Ans. 11), and never levied any other 
execution upen the goods and chattels of George W. 
Kissinger, at Milltown, since December 4, 1871. 

ABRAHAM May (Id. pp. 1028-1037) did a job of 
work on Daniel Hart’s house at Milltown in August and 
September, 1670. of which he produces his account-books 
(Ans. 8-13). Never did any work for Daniel Hart: after 
that (Ans. 14). While doing that work for Daniel Hart, 
was down at Drawbaugh’s shop to get a_boring-machine 
mended which he was using in the work at Mr. Hart’s 
house, and Daniel Drawbaugh showed him his talking- 
machines, and talked through them from one floor ef the 
shop to another (Ans. 24-30). Witness understood and 
heard through the machines the words that Mr. Draw- 
baugh spoke into it, (Ans. 31-33.) . 

Witness’ testimony is corroborated by Jacob H.: Kil- 
more (Id. p. 1037), Wm. H. Martin (Id. p. 827) and 
John A. Smith (Id. p. rrry). 

Wa. W. Snyper (Id. pp. 1066-1082) was at Draw- 
baugh’s shop on Wednesday, February 5, 1873, and ‘saw 
the talking machines (Ans. 23 39). Witness verifies 


the date by an entry in his diary ( Ans. 26). 
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Here, again, it is impossible that there could be any 
error as to the dates. Prominent citizens, such as Barber 
and Goodyear, identified the time absolutely by the pub- 
lic business which they were engaged upon and which 
called them to the shop. The Natcher family fix it by 
the fact that they never were in Milltown after they 
moved away on August 9, 1572. Others, such as Orris, 
Ss. S. Rupp, Hamme, Frederick, Fry, Fox, Martin, 
Keefauver, May and Snyder, fix it by book entries, or 
facts concerning the date of which there can be no ques- 
tion. And very many of the witnesses were never at 


the shop after the beginning of the year 1875. 


Wetnesses who heard of Drawhanehs telephones. 


One further class of witnesses remain to be considered 
in this connection. 

A great many herein above cited as having talked 
through, or seen, Mr. Drawbaugh’s talking machines 
prior to February I 4, 1576, testify that they heard of said 
machines before they ever saw them. In addition to 
these, more than hifty other witnesses testify to having 
heard of Drawbaugh’s talking machines prior to Feb- 
ruary 14, 18706. 

Springer (D. Vol. 1. pp. 152-5, Ans. 39, 60), heard of 
them as early as 1875 or before; S/rong (Id., p. 375). in 
November, 1875; ///er (Id., p. 352), in 1869; Byers, a 
telegraph operator for the Western Union Telegraph 
Company, at Newville (Id., p. 509), about 1873 to 1875; 
Geo. Bricker, Sr. (id., p. 510), in the fall of 1870; 
flenry Suyder (1d., p. 513), about 1872 or 1873: 2. 


Bowman (id., p. 612), in 1871 or 1872, when Draw- 


ve 


baugh’s child was a mere skeleton: David Avans (VD. 


rs 


Soreb., p. 52), -lmbrese Anand (Id., p. 35), Alzzabeth 
Evans (1d., p. 75), Moses Evans (1d., p. 78), and Mrs. 
IS. Rentzel (1d., p. 83), all about December 1, 1575: 
Mrs. Mary A. Evans (1d., p. 61), in 1872, before her 
father’s death, which happened in February, 1873-—-she 
heard her father speak of it: JF. IW. Brenneman  1d., p. 
114) in 1873, at Highspire; J. //. Naltcher (1d., p. 135), 
one of the complainants’ witnesses, prior to August 9, 
1872: Wiellam .Natcher, another of complainants’ 
witnesses (Id., p. 149), prior to August 9, 1872, when he 
removed from Milltown with his family; J///ev(Id., p. 170). 


in 1873-5; Vrs. &. Nalcher (1d., p. 174), prior to August 


- > —_ . ou? oe > oe , } Ta ? 5 sere * ’ '% 

g, 1872: “fohn Sprenkle (1d., p. 281), prior to June 30, 
. . , | e > 

[57 3 for Nxing the date, compare his answer, 12, with 


Gen. Diven's testimony, (Id. p. 77): Crone (Id., p. 338), 
from spring of 1874 to spring of 1875; JF. A. Spreukle 
Id., p. 364), about 1871 or 1872: 2. F. Adcin (Id., p. 377), 
December. IS7 I, before the death of [lenry Rupp: 
S. Hf. Bates (1d., p. 350), at Bridgeport, from 1569 all 
along to 1876: £. Ditlox (1d. p. 389), prior to his father’s 
death Oo} Feb. ‘oo 197 3: Lani oo Ic. p. JOL S before 
March, 1873, and frequently from) March to November, 
157 3: Blarr Ad. p. 410), al] aiong trom 1966 to 1570; Cy. 
A. Spangler (Id. p. 462), from 1868 to 1871; Séarris, 
from \pril, [57 4, to March. 1876; MWeed, station agent of 
Pennsaylvania R. R.Co.. at Wheeler, Indiana (1d. p. 
176), in May or June, 1870, ef Wheeler, Indiana, from 


| 
} 


/. [lardesty, of Wheeler, Indiana (Id. p. 483), in Sept. 
IS74, at Wheeler: Salome Hardesty (1d. p. 489), in Sept., 
1S7 i. cil Wheeler: flarman Llardesty Bie P- 493), in Sep- 
tember, IS7 }. cit Wheeler: Tlamlin Vlardesty | Id. ). 5309 . it) 


Septem be - SZ _ ae \\ heeler: Mis. Aval douny { Ic. |. 


. } . . . ‘ . . 
seph Ditlow. and TiNes Gate by his account books: W7) . 


336), about 1870; William Young, husband of Kate (Id. 
p. 339), about 1871; JZrs. Reynolds (1d. 612), in summer 
of 1874, from Edward Nichols, while he was working at 
Drawbaugh’s shop for the Haucks; Chambers (Id. p. 
671), as early as August, 1874, at Newville; //acket/ ( Id. 
_p. 690), from spring of 1874 to fall of 1874; -Wrs. Z. 47. 
Nichols (ld. p. 731), in summer of 15874; B. FL Zimmer- 
man (Id. p. 822), all along from 15638 to 1873; .Wrs. J. 
Swigert (Id. p. 869), in 1874: WWagonell (Id. p. 963), be 
fore November 3, 1873---about 1871; Sherbley (Id. p. 
1020), in 1873 or 1874: Agol/f (Id. p. 1023), in latter 
part of 1872; Ff. //. Ad/more (Id. p. 1037), in S869 
1870; George S. Bricker (Id. p. 1083), in September, 
1869, and teld the surveyors, Spafford and McHenry, who 
were appointed by Act of Legislature, commissioners to 
adjust the boundaries of Clinton county, Pa., a hundred 
ind sixty miles distant from Milltown; Spafford (Id. p. 
IOSQ), one of said commissioners, who was never at Mill- 
town, but heard of Drawbaugh’s talking machine from 
Bricker in October, 1869, while adjusting the Clinton 
county line; We//enry (Id. p. 1092), the other commissioner 
who, also, was never at Milltown, but heard of Draw- 
haugh’s talking machine at the same time with Spaflord: 
William North (1d. p. 1102), prior to July 25, 1870; 
S. A. North (Id. p. 1105), prior to July 25, 15870; 
Woods (1d. p. T1O7 }, in the fall of 1S69: Rev. y /T. 
Young (Id.,p.1112),in 1875: F. A. Smith (Id., p. 1114), 
from the spring of 1872 all along to the spring of 1576; 
Dale (Nd., p. 1119), at Carlisle, prior to 1875; Gher (Id., 
p. 321), from 1873 to 1875, “eight or ten years” prior 
to testifying: George Martin (Id., p. 307), in 1574; 
Burgner (1d., p. 1137), prior to April 1, 1869: and G. 
We. /lunter (| Add Proofs, p. 172). 
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This latter class of witnesses serve to fix the dates of 
Drawbaugh’s talking machines, often in the most striking 
and conclusive manner. Take, for example, the testi- 
mony of Spatford, McHenry and Bricker, who adjusted 
the Clinton county line; they were proceeding under an 
Act of the Pennsylvania Legislature, of April 3, 1569, 
printed on p. 1089, defendants’ surrebutting record; and 
they tiled their report of the completed adjustment in the 
Court of Common Pleas in Clinton County, on Novem- 
ber 1, 1869, as appears by a certitied copy of the record, 
printed on pp. 248, 249, defendants’ evidence in surre- 
joinder. The knowledge of Mr. Drawbaugh’s talking 
machine was communicated to the two commissioners 
and others when all were together engaged on that sur- 
vey. They never saw each other after that survey was 
completed, until they met in Harrisburg to testify in this 
case. ( Bricker, p. 1086, Ans. 19, 22; Spafford, p. 1090, 
Ans. 113; McHenry, p. 1093, Ans. 5,8.) Spafford and 
McHenry got their information in 1869 from. Bricker, 
who had gotten his information from Henry F. Drawbaugh, 
at Newville. (Bricker, p. 1083, Ans. 5; p. 1085, Ans. 13; 
Spafford, Ans. 13; McHenry, Ans. 9.) Spafford and Mc- 
Henry are persons of high standing in the community, as 
appears from their being personally named in the Act of 
April 3, 1869, as commissioners for so important a work. 
They were evidently satisfactory to the people of both 
Clinton and Potter counties, as proper persons for the ad- 
justment of disputed questions between the two counties. 

Again, the witnesses from Wheeler, Indiana, fix their 
Gates in the most conclusive manner from account books, 
railroad books, &c., &c. Reed, the railroad station agent 
there, testifies that all of. them are persons of the highest 
standing in the community. (Reed, p. 482, Ans. 27, 28, 
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Mr. Knaub and 


Mrs. Rentzel, cannot be mistaken as to their date. And 


So, also, the Evans party, including 
the same remark is true of many of this class of wit- 
nesses, Who heard of the talking machines at a time when 
they do not remember to have seen them, or who cer- 
tainly did not see them. Persons who died long prior to 
February 14, 1876, are shown to have been talking 
through, or ialking about Mr. Drawbauglhi’s telephones: 
as, for example, Michael S. Drawbaugh, who died March 
16, 1871 (D. S-reb., p. 1og8, Ans. 7, 8); Henry Rupp, 
who died in the latter part of January, 1872 (Id. p. 378, 
Ans. 4): Abraham Ditlow, senior, who died February 
21, 1873 (Id. p. 61, Ans. 4); and George B. Heck, who 


died July 9, 1873 (Id. p. 893, Ans. 10). 


Upon reviewing the whole of the evidence hereinabove 
commented upon, it appears that deve hundred and twveily 
persons testify to knowledge of Mr. Drawbaugh’s speaking 
iclephone prior lo February 14, 1876! Of these one hun- 
dred and tuorty-oune actually saw the iastruments, and the 
majority of them identify the particular machines which 


they saw: and about seventy heard lalk through the ma- 


ng through them. The great majority of these wit- 
nesses testify to facts occurring prior to June 2, 1875, and 
therefore anticipating Bell's first alleged telephone exper- 
iments. 

When we come to consider the history of Drawbaugh’s 
telephones subsequently to February 14, 1876, it will be 
seen that the above evidence is corroborated by a strong 
array of additional testimony. It will be shown that, 


about that date, and from time to time thereafter, down 


telephones appeared in Mr. Drawbaugh's 


Shop, Or Greaulv improved form and construction, far if} 
‘ 
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advance of all improvements made DY other inventors. 
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and successtul working operation prior to Alexandet 
(Gsraham Bell's invention, were e/ecfr7c instruments, has 
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no means been exhausted. It mav be briefly con- 
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vavs used with a closed circuit, and without breaking 


ce current—some ol them being battery -telephone 5. and 
Che distances to which Drawbaugh was in the 
habit of asserung the power of his instruments to talk | 
and his repeated statements that the invention would su- 
persede the telegraph, show conclusively that! electricity 
was the medium of operation. Among his many state- 
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+ Tt was the greatest invention ever Known,”’—*if he 


had the means to go on with tt, he said thev:could talk, 
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or rather be a time to come as to talk, to the old country 
same as we can talk here.” (Shank, D. Vol. 1, pp. 23° 4, 
Ans. 45.) “Tle could run it out for miles, and -parties 
could talk in at one end and be heard at the other end, 
the same as persons in a room together: “It would 
eventually take the place of telegraphs ~ ( Zacharias, Id. 
pp. 49-50, Ans. 28, 29). “It would supply the place of 
the telegraph.” “ He gave me as an illustration the dis- 
tance between Harrisburg and Philadelphia—-that parties 
at that distance could communicate as if they were speak- 
ing together;” «there would hardly be any limits; ~ it 
was “an instrument to convey the voice to supply the 
place of the telegraph.” (.Sweth, Id. p. 0S, Ans. 16). 
* From here to California” ( Sveyser, Id. p. 76, Ans. 22). 
“It would do away with a great deal of telegraphing * 
| Hae 


as the wire goes” (Fry, Id. p. 145, Ans. 18). “Said he 


voner, Id. pp. 123-4, Ans. 21). Can talk “as far 
could hear a man talking from that place to New Cum- 
erland or Harrisburg, and understand distinetly what he 
said * ( Car/, Id. p. 159, Ans. 14). “ Better and handier 
than the telegraph—-that you could just talk through it 
in place of writing ” ( Sherich, Id. p. 177, Ans. 9). “ He 
says, by attaching two wires, you can hear it away off: 
the telegraph is nowhere with it” ( Ba/s/ey, Id. p. 193, Ans. 
15). “Tle said he could be heard a great many miles, 
but the miles I disremember ~ (| £. 7. Good, Id. p. 200, 
Ans. 32). “Ile told me he could talk the same for miles 
as he could for a short distance” | Aahkucy, Id. p. 204, Ans. 
42). “Tle said, at the same time if he had a wire from 
the shop in connection with the telegraph wires at White 
Hill, that he could talk to Mechanicsburg, by having a 
machine there, or an instrument in the office; he also said 


that it would be better than telegraphing, and that 1 


y @¢¢ 
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would be worth a great deal of monev ~ ( SAetle/, Id. p. 
206. Ans. 4 * He thought he could make it that he 


could talk through it to Harrisburg: ” “ He thought thev 


would take the place of telegraphing ~ ( Heneker, Id. p. 
* Beats all the others of my inven- 
aid he could carry sound as far as Shire- 
ik as faras Shiremanstown”™ (| Heder, 
Id. p. 245, Ans. 54, 247, Ans.25). “Convey the voice 

1 “at distance ” ( SAvreman, Id. p. 260, Ans. 
14). He said that he would be able to operate, that a 
man preaching in New York, that a congregation in Phil- 
-the same sermon ™ ( /fazxn. Id. p. 
267 8, Ans. 18). “He said it could be made that vou 
could talk to New York” (Darr, Id. p. 273, Ans. 
>). ~ He said he could just as easy speak ten miles 
as one, or anv distance he would choose to” | Aahney, 


* He said the time would come 


’ 
hat vou could speak to San Francisco.” “He thought 
the talking machine would take the place of the 
elegraph ” | Hamacher, Id. p. 290, Ans. 173. “He said 
+ : 


was worked by electricity: would take the place of the 
craph, and that he could make it so that he could talk 
7. fF. Rupp, who was there with 


Hamacher, Id.. p. 374, Ans. 48.; “He told me he was 


going to make a machine to talk from Harrisburg to 
Philadelphia, and he said would be a cheaper and 
quicker way tha legraphing.” ( Musser, Id., p. 316, 
Ans. 17.) “Said he believed they could talk for a 
hundred miles.” Smith, Id., p. 337-8, Ans. 42.) “He 


’ . ? ‘ . . - | " ie om ™ . *) e F 
Sailci [ could speak ten, fifteen or twenty nes, or even to 
( Fetrox, Id.., 


* He said he could stand here at 


California if there was a wire extended. 


White Hill and talk to his brother. the ‘Squire, at Me- 
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chanicsburg, quite handily.” (///er, Id., p. 382 3, 
Ans. 17.) “ He said he could attach a wire to it and talk 
for ten miles ~-—* as far as he could have a circuit around.” 
( Wisler, Id., p. 394, Ans. 17.)  “ He said he could talk 
across the continent.” (//. #. Drawbaugh, Id., p. 406, 
Ans. 71.) “He said it could be heard hundreds of 
miles” —* would supersede the telegraph.” | Zinimerman, 
Id., p. 416, Ans., 19, 21.) “He said, as far as wire 
could be magnetized ~—* that there was no limit to the dis 
tance to which it could be done—that you could send ii 
as far as you could put wires.” ( //o/s¢nger, Id., p. 365, 
Ans. 47, 48.) ‘* He said they could be used the same as 
a telegraph wire for a distance.” ( Bates, Id., p. 420, Ans. 
14.) ‘It would take the place of telegraphing. | laughed 
at him at the idea of that, and he said, *‘ Rupp, you will 
see that it will.” (D. Rupp, Id., p. 430, Ans., 34.) 
‘Would do away with telegraphing.”  ( //a/e, Id.,_ p. 
473-4, Ans. 9.) “ Mr. Drawbaugh said that the talking 
machine could be used to talk at a long distance— from 
Philadelphia to California’ are the very words that he 
used.” ( Free, Id., p. 489, Cross-Ans. 44.) “He spoke 
as if it could be used a thousand miles” “it would take 
the place of the telegraph “ss he said that he had tested 
itand that he could hear distinctly—the distance of the 
length of Mechanicsburg was the distance he gave 

just as distinctly as though a_ person was talk- 
ing ina room.” (Landis, Id., 631-2, Ans. §, 7, 
SS ye You could hear it to Pittsburg.” (Grove, Id. 
> G2, Aa %) *“That now he has invented 
something that would take the place of the telegraph.” 
(Herr, D. Vol. 2, p. 668, Ans. 5.) “ Ele told us then that 
he could talk hundreds of miles through that.” | Leuzg, 


D. Vol. 2, p. 699, Ans. 3). “Instead of using the old 
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electricity.” ( Shank, D. Voi. I. p. 24, Ans. 46). « Oper- 
ated by electricity- -he told me.” ( Brovks, Id. p. 42, Ans.8). 
* T was under no other impression than that it was by elec- 
tricity.” (Swath, Id., p. OS, Ans. 18.) Tle told me * it 
was operated by electricity.” (Svyser, Id., p. 76, Ans. 
21.) He explains “that the sound was conducted by 
electricity.” ( Vichols, Id., p. 91, Ans. 22.) He said 
the instruments were “to convey sound by electricity.” 
(C. Lberly, Id., p. 114-5, Ans. 16.) “* He would 
operate it by electricity.” ( Jel/er, Id., p. 137, Ans. 21. } 
Condry thinks he said they were operated by electricity. 
(Id., p. 139, Ans. 11.) Stephen says Drawbaugh ex- 
plained them as operating by electricity. (Id., p. 249, 
Ans. g.) “I was told it operated by a battery and elec- 
tricity.” (Shoop, Id., p. 256, Ans. 7.) “He said they 
operated by magnetism.” = ( SAvreman, Id., p. 260, Ans. 
12.) “He said they would be operated on by a battery.” 
( Hazn, Id., p. 267, Ans. 17.) “He said that the ma- 
chine was operated by electricity—by a battery.” (21. 
W. Aahuey, Id., p. 277, Ans., 37.) “ He said they were 
to convey words by means of electricity.” ( //amacher, 
Id.. p, 290, Ans. 16.) “It was worked by electricity.” 
(upp, Id.. p. . 


by electricity.” ( Musser, Id., p. 316, Ans. 18.) “ He 


330, Ans. O61.) “ Ile told me it would FO 


told me that it was done by means of electricity.” JZ 
lard, \d., p. 330, Ans. 60.) They talked on “ @ crrcuit.” 
( Wisler, 1d., p. 394, Ans. 17.) “He said it was elec- 
tricity that would pass it over the wires-—that it would 
carry the sound right along.” ( Z/mmerman, Id., p. 410, 
Ans. 20.) He said they were operated “ by electricity.” 
(| Bates, Id., p. 420, Ans. 13.) “It was driven by a 
net.” ( Hale, Id., p. 476, Cross-Ans. 30.) “ My 


Ma 


cf 
=> 


recollection is distinct as to its conveving sounds by elec- 
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tricity.” (| Bricker, Id... p. 510-1, Ans. 1.) Drawbaugh 
said they were operated “ by electricity.” ( Adh/er, Id., 
p. 545, Ans. 22.) * The sound could be carried to a dis- 
tance on a wire by the use of electricity.” (//. A. Draw 
haugh, 1d., p. 550, Ans. 3.) “ By electricity or some- 
thing of that kind.” ¢ Zuy/or, Id., p. 634, Ans.9.) Tle 
said it operated “by electricity.” (Fisher, |D. Vol. 
, p. OSg, Ans. 9.) “* He said it was by electricity.” ( J/rs. 
free, D. Vol. 2, p. 698, Ans. 14.) He told us of the use 
of electricity in connection with it. ( Leuzg, D. Vol. 2, p. 
699, Ans. 2). The talking machines were operated by 
clectricity (Op~degraff, D. Vol. 2, p. 1088, Ans. 40). 
Drawbaugh told me at the time that the talking ‘machine 
was operated by electricity (.Sad/on, Id. p. 1106, Ans. 21). 
* He could talk by electricity * (A. B. Sulton, Id., p. 
i108, Ans. g). He explained that they were operated by 
electricity ( Draper, Id., p. 1128, Ans. 28). “ He said it 
was worked by electricity” (A. #vaus, D. S—reb., p. 8, 
Ans.70).  Inconnection with the talking machine, Draw- 
baugh “spoke of applying both magnetism and electricity.” 
(Prof. [lerves, D. S-reb., p. OO, Ans. —_—s UU Ile said 
- This is done by electricity.” (//amme, Id., p. 324 
Ans. 24.) “As faras I can remember, they said you 
could talk through it from one house to another—TI don't 


just Know how, but some way by electricity.” (J/rs. 


Sxigert, Id., p. $70, Ans. 7.) “Ile said it was to oper- 
ate by electricity.” (Fox, Id., p. 344, Ans. 18.) “He 


then told me of his talking machine, which he said was 
also done by clectricitv, over wires.” | Goodyear, Id., p. 
ro16, Ans. 14.) * Electric talking machine, as he called 
heyy ( WP ellrain North. Id... ). T1O3, Ans. 5: ) ” Ile got 
to talking about an electric clock, and about a talking 


machine that would work bv electricity.” ¢.S. A. Worth. 
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Id., p. 1106, Ans. 14.) “ It was to be an electric machine, 
used in place of telegraphing.” — ( Jl veds, Id., p. 1108, 
Ans. 1215.) “I remember distinctly of hearing of an 
electric clock and an electric talking machine which he 
had invented.” ( Young, Id., 1113, Ans. 11.) 

All the witnesses in the Oveiland case who testified to 
the Drawbaugh instruments tell the same story as to 
their electrical character. S/rick/er ( Add. Proofs, p. 233) 
testifies (Ans. 29) even to the way in which the current 
was generated “in this instance,” #4. ¢ by magneto-elec- 
tric, or inductive, action, implying that, in other instances, 
the other form of current (voltaic) was used. See also 
testimony of Mr. and Mrs. Haldeman, Marquart, Long- 
necker, the Stevensons, the Gregorys, Woodburn, Orris, 
-mrick, Boyle and his corroborating witnesses, etc., ete. 

5. Witnesses all along, from 1867 to February 14, 
1576, in addition to identifying the very talking machines, 
which they saw or operated, testify that they saw various 
electrical appliances connected with them, such as _ bat- 
teries, permanent magnets, electro-magnets, armatures, 
wrapped wires, circuit wires, wires hanging loose, bind- 
ing-posts, * two wires,” high and low conductors, insulated 
wire. Ia D. Yo. i-—— 

Shank testifies (p. 21) that they were cennected by two 
wrapped wires (Ans. 17-20: also p. 22, Ans. 34, 35). 
Brooks, p. 42, says the same (Ans. 14). Zacharias cor- 
roborates the same fact (p. 49, Ans. 21).  Smvser (Ans 
14, 15) testifies tothe same. ”. AR. Nichols (p. 91, Ans. 
25, 26) savs Drawbaugh connected the two wires to the 
binding-post of the instrument “ A™~ in witness’ presence 
in order to talk through it. Ff. 2B. Ary (p. 100, Ans. 33 
36) says they were connected by two wires. Car/ says 


they were connected by wrapped wire (p. 159, Ans. 10}. 


[ 16 
7. E. Smith (p. 167, Ans. 24) testifies that wrapped wires 
were used to connect the instruments. La/s/ey (p. 193, 
Ans. 15) corroborates the same fact. So, also, Aahuey, 
(p. 204, Ans. 44.) Shel/e/ ( pp. 206-7, Ans. 4, 5)testifies 
to the two wires, the electro-magnets, the armature 

‘bar of iron that was attached to the bladder”—— batteries, 
&c., &c., and describes the size and arrangement of the 
parts. .S. A7chols testifies to the two wires and other 
electrical appliances used on the machines (p. 229, Ans, 
17-21, &c.) Weber (p. 245-6, Ans. 7) says it was wire 
wrapped like an old-fashioned bonnet wire. S/ephen (p, 
249, Ans. 9g 13) saw coils and batteries attached to them. 
Shireman (pp. 261-2, Ans. 32, 33) saw the wrapped 
wire extending along the ceiling, &c., and connecting the 
instruments: and the coils of white wrapped wire—which 
white covering was probably the same that Drawbaugh 
procured from Fox at the Harrisburg cotton mill in 1870 
or 1571, as testified to by Fox, (D. S-reb., pp. 344-45, 
Ans. 18-27.) Musser (D. Vol. 1, pp. 316-7, Ans. 19) 
states that Drawbaugh told him about the high and low 
conductors, and tried to explain them to him. F. C..Smzth 
(Id. pp. 336-7, Ans. 26, 27, 41, &c.) saw the two copper 
wires connecting the instruments, and running along the 
ceiling and down through the floors, and was told about 
the high and low conductors, non-conductors, &c, | /fo/- 
sngcr, (pp. 306-7, Ans. 56-58), who was never at 
Drawbaugh’s shop after November 27, 1876, saw 
Drawbaugh preparing hard carbon compositions to be 
used in his talking machines, and remembers the fact of 
his discussing or explaining the different ways of using 
the conductors. He also remembers: the armature—a 
little sheet of soft iron- attached to ihe vibrating: sub- 


stance or diaphragm. Zammerman (1d., p. 416, Ans. 
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22) remembers that Drawbaugh explained the construc- 
tion of the electro-magnets and the necessity of insulating 
their wires. D. Rupp (Id. p. 428, Ans. 15, 16), speaks 
of the wires connecting the instruments, the curled mag- 
nets, the magnet on instrument C, the battery—tumblers 
under the table. Gesslzvei (pp. 459 60, Ans. 15, 20) de- 
scribes how the wires, wrapped with colored thread, ran 
from place to place in the shop, connecting § the instru- 
ments. Lowman (pp. 467-8, Ans. 22-24) describes the 
Wires connecting the instruments—how they ran-—the 
batteries, etc. //ale (p. 474, Ans. 10-18, first deposition, 
and p. 665-6, Ans. 1-3, second deposition), testifies to 
the electro-magnet and permanent magnet on “C,” the 
electro-magnet of “6,” the gopper wires, the size of the 
magnets, the color of the insulating material, etc., ete. 
free (p. 486, Ans. 20-25) testifies to two wires and a 
battery being used with the machines. Aod/er (pp. 545 
6, Ans. 23 26) saw the wires and battery connected to 
the talking machine. 

flon. RR. F. Haldeman saw the wrapped wires in 
L568, extending out of the window to some station out- 
side- —“ the string, I believe, enveloped a metallic wire.” 
(Add. Proofs, p. 104, Ans. 16.) A/rs. Haldeman (1d. p. 
[O07 } testifies to their electric character. So, also, all the 


other Overland witnesses. 


In the People’s case: — 

H. K. DRAWBAUGH (pp. 550 71) testifies very fully to 
the electrical character of these machines, including the 
use of two wires, long lines of wire stretched back and 
forth in the attic and connected to the instruments, ex- 
periments with plumbago and other low conductors, 
electro-magnets, permanent magnets, armatures, batteries, 


etc., etc. (See Ans. 6, 9, 21, 23, 31, 77-79, S2-100, 105, 
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131.) Sferr (D. Vol. 2, p. 669, Ans. 14, 15) saw the 
slack wires connected to the talking machines and running 
out of the shop; also (Ans. 16) the permanent magnet 
on © CC.” Ofpdegraff (Id. p. 1082, Ans. 4) saw the wire 
running out of the shop from the talking machines; the 
peculiar-shaped magnets (Id); the helix, and other mag- 
nets (Ans. 24, 25): the machines were changed around 
during the talking “he took them off the wires —de- 
tached them and put on others” (Cross-Ans. 83). Saath 
(Id. pp. 1095-6, Ans. 4-10) describes various electrical 
parts belonging to the machines, such as magnets, spools, 
etc., etc. Sul/on (p. 1105-6, Ans. 16, 17) refers to the 
magnets, electro-magnets, batteries, etc., which he saw 
belonging to the talking machines. 

SCHRADER (D. S.-reb., p. 470, Ans. 15, 17) describes 
the armature of “5,” the size of the electro-magnets, ete. 
| annasdale (\d., p. 792, Ans. 31) descnbes the arrange- 
ment of the permanent magnet right up against the elec- 
tro-magnet, on C, when he saw it February 3, 1875. 
Other witnesses refer to various electrical parts of: the 
machines identitied by them, and testify that such parts 
were on the machines when they saw them, from time to 
time, at Drawbaugh’s shop, long prior to Bell’s invention: 
but we do not deem it worth while to fill up the brief 
with references to such testimony, as the facts are, in 
effect, included in their recognition and identitication of 
the instruments themselves. We zvould, however, in this 
connection, call especial attention to the fact that all Mr. 
Drawbaugh’s volunteer assistants, through all these years 

Harman A. Drawbaugh, George W. Drawhangh, 
flenry fF. Drawbaugh, Holsinger, Springer, Fohn C. 
Smith and Emanuel ky. Gregory —testify unanimously to 


the electrical character of the work. 
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lt is therefore conclusively established, so far as human 
testimony can establish any fact, that, on the morning of 
June 2. 1875, Alexander Graham Bell and Daniel Draw- 
baugh stood relatively as follows: Mr. Bell had discovered 
nothing and invented nothing; he was ignorant even of 
the fact that the mechanical vibration of an armature in 
front of the pole of an electro-magnet would cause any 
audible eflects at the other end of the line. Tle was not an 
electrician, and was groping for general information as to 
the character and effects of the electric current under 
different conditions; he suspected the possibility of elec- 
trically transmitting speech, but had no idea of the means 
for accomplishing it. 

At that same moment Mr. Drawbaugh had in his shop 
at Milltown, at least seven electric telephone instruments 

transmitters and receivers, battery and magneto tele- 
phones—-through some of which he had been successfully 
transmitting speech for years, and all of which were open 
to the inspection and trial of any person who chose to 
visit his shop. If Mr. Bell had visited Drawbaugh’s shop 
that day, he could have held a conversation back and 
forth over an electric speaking telephone line, as perfectly 
and as easily as to-day. And these facts, so far as Draw- 
baugh’s telephones are concerned, were known at that 
time to whole communities—not to a few interested per- 
sons, but to hundreds of witnesses, scattered over a wide 


. +. . ’ 
gy in aistant Counties ana 


territory, and some of them living 


even in different states. 

And that these prior telephones of Drawbaugh con- 
tained all the inventions claimed in the two patents set up 
by the complainants in this suit, is equally well established. 

1. The machines are here in court to speak for 


themselves. 
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2. The defendants’ experts, Mr. Park Benjami and 
Prof. Barker, testify to their complete anticipation of both 
of the Bell patents. 

3. The fact of their ability to transmit and reproduce 
articulate speech audibly, is of itself, on the complainants’ 
own theery and according to all their expert testimony, 
including that of Mr. Bell, himself, conclusive evidence of 
their anticipating his inventions. 

4. The complainants’ expert, Mr. Pope, agrees with 
Mr. Park Benjamin as to their anticipating the inventions 


cf 
> 
claimed in the Bell patents. [Lis testimony is SO unhesi- 


tating and positive, that we here append a pertion of it, 


iC. Vol. 2, pp. 1419-1422) as follows: 


‘Cross-Q. 267. What mechanical part essential to a 
telephone receiver, do you find in Bell’s instrument ilus- 
trated in Fig. 7 of his patent of March 7, 1876, that you 
do not tind in Drawbaugh’s instrument, ‘ Reproduced Br’ 

“Ans. Nothing: I regard the two receivers as sub- 
stantially alike. 

* Cross-Q. 268. What mechanical part essential to a 
telephone transmitter do you find illustrated in Fig. 7 of 
Bell's said patent that you do not find in Drawbaugh’s 
instrument * Reproduced b- 

«Ans. No essential part, but in answering this I 
assume that a source of electricity must be used in Ccon- 
nection with each to constitute it a transmitter. The 
instruments themselves are substantially the same. 

+ Cross-Q. 269. A continuous electric circuit, includ- 
ing a battery and two of Drawbaugh’s ‘ Reproduced B’ 
instruments would present substantially the same con- 
trivance and arrangement as is shown in Fig. 7, of Bell's 
patent of March 7, 1876: would it not: 

*Ans. It would. 

* Cross-Q. 270. What mechanical part essential to 
a telephone transmitter or a telephone receiver, do you 
find represented in Fig. 7 of Bell's said patent that is not 
contained in) Drawbaugh’s reproduced instruments ¢C 
and te 


+ 
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«* Ans. Assuming ‘C’ and «1° to be coupled together 
in a continuous circuit, there appears to be nothing essen- 
tial contained in Fig. 7 of the patent that is not fouud 
substantially in instruments *‘C reproduced * and +I repro- 
duced.’ 

“Cross-Q. 271. Answer the same question, assum- 
ing a continuous circuit with Drawbaugh’s instrument 
‘*C reproduced’ and his instrument ‘ A’ in the line. 

“Ans. I make the same reply to this question, with 
the understanding that a battery is placed in the conitinu- 
ous circuit with the Drawbaugh instruments. 

“ Cross-Q. 272. Answer the same question, assuming 
a continuous circuit with a battery and with Drawbaugh’s 
instrument ‘I reproduced’ and his instrument ¢ A’. in 
the line. 

«Ans. The same answer is also applicable to this 
couple. 

« Cross-Q. 273. Answer the same question, with 
Drawbaugh’s instrument ‘ B reproduced” and his instru- 
ment ‘F° in a continuous circuit with a battery. 

“Ans. The same answer is also applicable to this 
couple. 

+ Cross-Q. 274. Answer the same question, with Draw- 
baugh’s instrument ‘B reproduced’ and his instrument 
‘D’ in a continuous circuit with a battery. 

“Ans. Assuming ‘D’ to be in a working condition, 
which it was not when I saw it, 1 again repeat the answer 
with reference to this couple. 

+ Cross-Q. 275. .Answer the same question, with Draw- 
baugh’s instrument *C reproduced’ and his instrument 
‘i, in a continuous circuit with a battery. 

«Ans. [| again repeat the same as to this couple. 

« Cross-Q. 276. Answer the same question, assuming 
Drawbaugh’s instrument ‘I reproduced’ and his instru- 
ment ‘FE? in a continuous circuit with a battery? 

“Ans. I repeat the same answer as to this couple. 

“ Cross-Q. 277. Answer the same question, assuming 
Drawbaugh’s instrument *C reproduced’ and his instru- 
ment ‘D° in a continuous circuit with a battery? 

«Ans. I repeat the same answer, on the assumpton, 
as before, that ‘ D’ is in working order. 

“ Cross-Q. 278. Answer the same question, assuming 
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Drawbaueh’s instrument ¢ ] reproduced ° and his instru- 
ment ‘D° in a continuous circuit with a batterv? 

“Ans. | repeat my answer, which is the same as to 


’ 
= 


the preceding question. 

+ Cross-Q. 279. Answer the same question, assuming 
Drawbaugh’s instruments *D’ and ‘EI’ in a continuous 
circuit with a batterv: 


‘Ans. My answer is the same as to question 277. 


Recess until 3 Pp. M.) 


* Cross-Q. 280. Answer the same question, assuming 
& continuous circuit with a battery with Drawbaugh’s 
instruments * A’ and ‘reproduced B° in line? 

“Ans. [tind no mechanical part essenual to a_ tele- 
phone transmitter or telephone receiver represented in 
Fig. 7 of Bell's patent that is not contained in the instru- 
ments referred to in question, assuming, as before, that 
they are placed in a continuous circuit with a battery. 

+ Cross-Q. 251. Answer the same question, assuming 
Drawbaugh’s ‘reproduced B’° and ‘reproduced C, in a 
continuous circuit with a battery? 

«Ans. I repeat my last answer as to this couple. 

+ Cross-Q. 282. Answer the same question, assuming 
Drawbaugh’s sreproduced Lb’ and ‘reproduced I” in a 
continuous circuit with a battery? 

“Ans. [repeat my answer to question 280 as to this 
couple. 

* Cross-Q. 253. Answer the same question, assuming 
i couple of Drawbaugh’s instruments ‘reproduced C,’ in 
a continuous circuit with a battery? 

“Ans. [| repeat mv answer to question 250 as to this 
couple. 

* Cross-Q. 254. Answer the same question, assuming 

couple of Drawbaugh’s instruments * reproduced Ms n 
a continuous circuit with a battery: 


) 


sAns. | repeat mv answer to question 280 as to this 
couple. 
* Cross-Q. 255. Answer the same question, assuming 
i 


a couple of Drawbaugh’s instruments + EZ in a continuous 
circuit with a battery: 


«Ans. | repcat my answer to question 250 as to this 


re yuple. 


e- 
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“ Cross-@. 286. Answer the same question, assuming 
Drawbaugh’s instruments ‘A’ and ‘EE,’ in a continuous 
circuit with a battery? 

“Ans. [repeat my answer to question 250 as to this 
couple. 

« Cross-Q. 287. Answer the same question, assuming 
Drawbaugh's instruments ¢ A* and + D, in a continuous 
circuit with a battery. 

“Ans. I repeat my answer to question 280, as to 
this couple, assuming + D’ to be in its original uninjured 
condition. 

“ Cross-Q. 258. Answer the same question, assuming 
a couple of Drawbaugh’s instruments ¢D”° in a contin- 
ous circuit with a battery? 

«Ans. I repeat my answer to question 2580, as to this 
couple, assuming * D’ to be in its original uninjured con- 
dition. 

«+ Cross-Q. 289. In a speaking telephone line, it ts not 
necessary to have a battery in the line, provided the electro- 
magnet of the transmitting instrument is polarized bya 
permanent magnet, Is It? 

“Ans. It is difficult to get any results without a bat- 
tery, unless the transmitting and receiving instruments are 
both polarized. The results are, at least, very inferior, 
and | should rather say that the battery is necessary, un- 
less both magnets are polarized. 

«Cross-Q. 290. In Drawbaugh’s instruments + Dy + EY 
‘Reproduced C° and ‘ Reproduced I, the electro-magnets 
are polarized by a permanent magnet, are they not: 

“Ans. They are. 

*Cross-Q. 291. Suppose we should couple those in- 
struments together in a continuous circuit without a bat- 
tery in any of the following couplets, to wit: C and D: 
C and E; C and I; D and E: D and I: E and I: 
or should use a pair of the same instruments as C and 
C; Dand D; E and E: or I and [; what part essential 
to a speaking telephone transmitter or receiver do vou 
find represented in Fig. 7 of Bell’s patent of March 7. 
1876, that vou would not tind contained in each of said 
couplets? 

“Ans. Every part essential to a speaking telephone 


transmitter or receiver, which is represented in Fig. 7, 0! 


F 
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the patent, is represented by a corresponding part in each 
of the couples enumerated in the question. The con- 
struction is not precisely the same, nor are the proportions 
similar in many cases. And the source of electricity, 
which in the patent is a battery, is replaced by a per- 


manent magnet in each of the couples. 


Part II. 
SUBSEQUENT TO FEB. I4, 1876. 
The history of Mr. Drawbaugh’s operations and 


achievements prior to Feb. 14, 1876, 1s strongly corrob- 


* 
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orated bv evidence covering the period from eb. I .j, - 


1876, to the beginning of this suit, and which we will 
now very briefly review. From this additional evidence 
two important facts clearly appear, to wit:—prsé, that the 
same instrumerts which we have shown to have been tn 
existence at his shop prior to the vear 1576, continued to 
be seen there from that time to the present; and, secondly, 
that new and very highly organized and improved tele- 
phone instruments made their appearance there from time 
to time, 1876, and from that vear to the present. 

And, frst, as to the old machines being seen there in 
1576 and subsequent years:— ‘Ff. Ary saw talking ma- 
chines there in 1876, (D. Vol. 1, p. 145, Ans. 23) 
Springer lived at Milltown from April 1, 1876, to Janu- 
ary 7, 1877 (1d. p. 182, Ans. 3), and never has been in 
Drawbaugh’s shop since he moved away (p. 188, Ans. 
OI }. W hile there he saw * a wi ee ” Rage -< — Ans. 7 )s 
*“C™ (Ans. 30) and other new machines. Aeneker, (Id. p 
237, Cross-Ans. 44) testifies that hesaw «B” and «F” 
there every year since 1875. .Sfefhens, (Id. p. 250, Ans. 


16) 1s * certain ~ that he saw “CC” there in 1570. lle 


we 
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is corroborated by complainants’ witness, George Row 


(C. Vol. 2, p. 1533), who testities to Stephens’ telling 
him about Drawbaugh’s talking machines immediately 
after returning from the shop in October, 1876. iV. UV. 
Aahney, (D. Vol. 1, pp. 277-8, Ans. 32-48) testifies to 
seeing and talking through “A”™ as a_ receiver, 
in 1876. #4. BB. Musser, (id. pp. 317-8, Ans. 
20-34) talked through *«D” on June 28, 1876. His 
date is corroborated by the books of the Axle Co. (see 
Moore, Id. p. 623, Ans. 33). /lenry F. Drawbaugh 
(Id. p. 407, Ans. 77, 79) saw and talked through « D” 
before commencing to run the cars. He began running 
the cars in May, 1876 (p. 398, Ans. 19). TELS. Dellinger 
(Id. p. 440, Ans. 13) saw “ik * and « B” in March, 1876, 
also saw “A™ and « C,.” but cannot ox the time. Ge7stzed/ 
(Id. p. 460, Ans. 24, 25) was never at Drawbaugh’s shop 
after the fall of 1576: saw “D” or +E,” or both, there 
prior to that time. (Ans. 26.) George /1. Bowman (1d. 
p. 406) saw and talked through machines there in Feb- 
ruary, 1876 ( Ans. 4, 5, 6, &c.), but does not identify the 
instruments. Witness never was there again before the 
commencement of this suit. (Ans. 26.) Harman RK. 
Drawbaugh saw “FF” there in the fall and winter oi 
1876 (Id. p. 569, Ans. 150). LA. 2. Musser (p. 608, 
Ans. 8-14) saw “D”™ there in 1576, in the summer. 
Wilson .N. Miller vestities that he was emploved at the 
warehouse at White [hill railroad station from January. 
1876, to June, 1876 (Ans. 14—-16, Id. p. 644), and was 
railroad station agent there from June, 1876, to April, 
IS75 ip. O44, Ans. 13). Drawbaugh was living at 
Mechanicsburg from April 1, 1576, to April 1, 1577, and 
had to take the cars at White Hill station to vO from his 


shop te his home. One evenzve | Ans. 20) in the semmecr 
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(Ans. 30) as Drawbaugh was about to take the train 
while living at Mechanicsburg ( Ans. 20)—-and hence in 
the summer of 1876—-Drawbaugh had a talking machine 
with him and showed it to the witness ( Ans. 20) and 
wanted witness to put up a line and equip it withthe 
talking machines, for use from witness’ railroad ofhice to 
the store of witness’ father at Shiremanstown, in and 
about the business of witness and his father. (Ans. 
22-30.) Witness neglected the matter, but kept Draw- 
baugh under the impression that he would try to make 
the necessary arrangements for putting up the line; and 
Drawbaugh spoke to him several times about it ( Ans. 
26), and _ probably saw, after awhile, that witness did not 
mean to do anything about it. Witness describes the in- 
strument which Drawbaugh showed him, at that time, as 
a small wooden box about five or six inches across and about 
an inch and a half thick, with a tube to it (mouthpiece ; to 
talk in, which clearly identifies the instrument as Exhibitt«Ag 
Fefirices (D. Vol. 2, pp. 679-6084), was at Drawbaugh’s 
shop, by invitation about a week after the presidential 
election of November, 1876 (Ans. 5), and again after 
that and before Christmas, 1876 (Ans. 12, 13, 14). On 
his first visit there he saw talking machines ( Ans. 6—11) 
which he identifies as *« C\” « B.” « FY” « A,” « HY” and 
small round instruments like “D” and «E” having 
wrapped wire connected with them (Ans. 21, 22, 29). 
The instruments then looked as if they had been made 
some time: *B.” «C” and «F™ jooked old and worn 
with handling. (Ans. 31, 30.) Uhrich (D. S.-reb.-p. 
219, 220), was at the shop about 1876 (Ans. 2) and never 
was there before or after ( Ans. 7); while there he saw 
the talking machine instruments similar to “ M” and « D” 


(Ans. 8-11): Dunlap (Id. pp. 381-583), was at Draw- 
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baugh’s shop in August, 1876 (Ans. 6, 7), and was never 
there but that once (Ans. 5). While there he saw instru- 
ments “TL” and « BB.” (Ans. 30). His date is positively 
lixed by Chambers (1d. pp. O71 679). D. Cowan (Id. 
pp. 701-704), was at the shop with Kissinger in the 
spring of 1876, before the Centennial and saw and talked 
through the talking-machines, but does not identify the 
particular instruments. He never was in the shop before 
nor since. (Ans. 38-59.) Complainants’ witnessess, 
Shapley (C. Vel. 1, pp. 589, 599, Ans. 22-30), and Lan- 
dis (Id. pp. 607-609, Ans. 13, 23, 25, 31), saw “B” at 
Drawbaugh’s shop on October 3, 1876. Drawbaugh 
said it “ was to revolutionize the world, or words to that 
effect” (Landis, p. 609, Ans. 28). Drawhaugh said he 
had had it up around the shop (Shapley, Ans. 26) and 
they had spoken with wt. (Ans. 28.) Complainants tried 
to make it appear that Shapley had shown Drawbaugh a 
Scientific American containing a description of a telephone 
(Shapley, Question 79) but on cross-examination ( Ans. 
118-127), it was admitted by Shapley that he showed this 
article to Drawbaugh afler October 3, 1876, and hence, 
after seeing Drawbaugh’s telephone, Michael Dellinger ( D. 
Vol. 1, p. §38) was at Drawbaugh’s shop in November, 
1877 ( Ans. 1, 2), and never there before or since ( Ans. 11). 
While there he saw “ A,” « D,” « TI,” and other machines 
not identified. (Ans. 4-10.) //eury Dellinger (1d., 539 
41) was there in the fore part of June, 1877 (Ans. 7 

11), and was never there after 1877 (Ans. 18). While 
there he saw “F,° « B” and many other talking ma- 
chines. (Ans. 12-17.) ‘Fohku Dellinger (1d., pp. 542-3) 
was there with his brother Henry in June, 1877 ( Ans. I 

s),and saw «B,” «© M,” «11,° and other talking ma- 


chines (Ans. 7-30). Witness was never there after that 


visit (Ans. 13). //. .V. Shoop (Id., pp. 255-9) moved t 
Niittown in February, i877, and moved away in Novem- 
ber. 1877 (Ans. 12) and never was in Mr. Drawbaugh’s 
shop since. Ans. 25.) While living there saw “« D~ 
Watthias (id. pp. 347-9) 
Was first at the shop in 1877. toward fall (Ans. 4) and 
saw and talked through the talking machines ( Ans. § }, 
mong which he identitied “EE ~ and others. (Ans. 10 
ro). Was there again in 1878, and saw talking nia- 
chines. (Ans. 14. 15.) Advmme/ (D. S.-reb., p. 180) siaiw 
Iking machines there in 1876 or 1877, which he does 
identify. Ans. 6-11. Angustus hAahuey (1d., pp. 
254 206) was there in 1877 (Cross-Ans. 56) and saw 
Iking machines there (Ans. 5-29). F. F. Landis, 
Master Mechanic of the Gseiser Mey. Co., of Wavnes- 


} :* . ’ . +] .* —_— . . 1 : ed as ] . li-s 
i) le | ine Wills ncCcic ata November. IS79, wna Sct \\ talking 


machines * D” and * H.” Ans. 1§-25.) 7. fry (D. 


. . . . * 5 
[6O°. but witness did not see them (Ans. 9). Fry (Id., .p. 
. \ 7 ai a1 . ae a ,? , 
i45, Ans. 2 saw them there in 1S79. C feliss i Id.,-p. 
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I.” and others there the latter part of 1878 and early 
‘ * 
. * ‘ —_— | 1 > ? 4 ? 
part oF 1879. Witnesses who were often at the shop 
| 


from $75 to rSs0, such as Shettel, Dr. Moffitt, George 


W. Drawbauch. Henry F. Drawbauch. Ta 
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‘man Rk. 
Drawbaugh, W. S. Dellinger. Danicl Fettrow. and 


many others, say that along during that time, the 
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tify. Many of the complainants witnesses, — in 
addition to Shapley, Il. D. Landis and Row, above 
cited, corroborate these facts. V/usser (C. Vol. 1, pp. 
366-369) saw *B”™ at Drawbaugh’s shop (Ans. 17), at 
least as early as Jan., 1878 (Ans. 3,4). Lheodore Gris- 
suger, a most prejudiced witness, was never at the shop 
after the clock company discontinued operations in the 
spring of 1879 (C. Vol. 1, p. 531, Ans. 194), but is 
obliged to admit seeing “ A~ (Ans. 177), “D and bE” 
(Ans. 37, 128, 134, 152), and that he saw * D” there 
frequently (Ans. 138). //o/senger was called by com- 
plainants (C. Vol. 2, pp. 1210) and in answer 24, p. 1215, 
was made to substantially repeat his former deposition 
given in behalf of defendants. Jalthews (C. Vol. 1, pp. 
340-551) was at the shop in the spring of 1878, about 
May rst (Ans. 7), and saw instruments which he imper- 
fectly remembers, but which were evidently telephones, 
and possibly “D” and“ E.” (Ans. 14, 33, 35, 36, 37). 
When witness asked Drawbaugh about the telephone, he 
reached to a bench or shelf and took these instruments 
and showed him—it required no time nor effort to get 
them. (Ans. 53,55.) Witness “ paid very little atten- 
tion to them.” (Ans. 37.) A. Datlow (C. Vol. 1, pp. 
967. 908) was never in Pennsylvania after March 19, 
1877 (Ans. 6), but heard of Drawbaugh’s talking machines 
before he left for the west on that day. (Ans. 16.) 7. 


Ditlow «C. Vol. 1, pp. 939-961 ) heard of them before he 


~- 
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went west on March 19, 1877. (Ans. 7, 31, 36.) 7. 
Ezans (C. Vol. 1. p. g84) heard of them frequently as 
early as 1877. (Ans. 83.) Aahuey (C. Vol. 1, pp. 994. 
993) heard of them soon after the Centennial. ( .Ans. 
15 59. } ee A. Landis tt Vol. a p. 1070) —oe = b “s 


and “F”™ there between March 31 and April 13. 1577 
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(Ans. 7-9.) A. 2. Happ (C. Vol. 2, pp. 1113, 2144) 


saw and talked through talking machines there inthe 
winter of 1877-8. (Ans, 18, 19, 23-34.) Geo. C. Rupp 
iC. Vol, 2, pp. 1123, 1124) saw and talked through talk- 


ing machines there in the winter of “77-78 (Ans. 16-21); 


cannot say whether it was before or after Christmas, 1577 
(28); and identified “A” as looking like :the 
instrument at which he _ listened. [Ame 2213 
Fucoh May (C. Vol. 2, pp. 1565, 1566) saw 
“A” (Ans. 25) and probably “F” (Ans. 25} 
when there in, probably, 1878. //eury S. Rupp (C. Vol. 
2, pp. 1128-1160) saw and talked through an instru- 
ment at Drawbaugh’s shop (Ans. 59) probably « B” (see 
Ans. 62, 63) and thinks this must have been in 15877 
(Ans. 59, 00,61). It was probably, however, in 1571 or 
‘72 instead of 1577. as we judge from the following facts, 
viz.: Ist. That *B™ was used instead of the later and 
better instruments. 2d. That witness fixes the time as 
when he was getting some pipes tixed (Ans. 60) but got 
pipes fixed there in 1871 or °72 (Ans. 130). 3d. When 
he saw the telephone there the electric clocks were only 
the two old, crude, unfinished structures (Ans. 144, 145, 
146, 153) and were quite a recent invention of Draw- 
baugh’s (.Ans. 154 155); and, 4th. That the occurrence 
was so very long ago as to have entirely faded 
from the witness’ memory, and only been recalled through 
the eflorts of Complainants’ counsel just before going on 
the witness stand ( Ans. 172). 

Secondly. sto new and highly organized and im- 
proved telephones: making their appearance at Draw- 
baugh’s shop after * D~ and «E ” were made in January 
and February, 1575, and from time io time from that 


date to 1SSo. 
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Five of these new instruments appeared before Sep- 
tember 1, 1876, viz.: “LL,” “«M,” “GG,” *“O” and “«H.” 
Of these five instruments “LL” and “ M™” were made 
first, “*G” and “O” next, and “HH” last. (Drawbaugh, 
D. Vol. 2, p. 800, Ans. 293-297). Drawbaugh is un- 
able to give the exact dates when these instruments were 
made, but the date of “11” is clearly established by the 
other evidence, and that approximately fixes the dates of 
“UL.” «Mo. «G” and «QO.” 

Of these instruments * L.” and « M” were originally 
made in the form represented in Exhibit reproduced L 
drawing and Exhibit reproduced M drawing, shown on 
». 18 of defendants’ book of drawings. ( Drawbaugh, 
D. Vol. 2, p. S04, Ans. 309.) They then each com- 
bined a carbon transmitter with a receiver in’ one 
and the same instrument——a_ result never before 
accomplished. Afterwards their hard carbons were 
removed and permanent magnets substituted, thus 
rendering them magneto-telephones. (Ans. 310.) In 
this form they are filed in evidence as Exhibits « L.” and 
« M,” and are represented by the drawings on p. 17 of 
defendants’ book of drawings. They are described by 
Mr. Drawbaugh on pp. So1-5 (D. Vol. 2), by Knight 
(Id. pp. 721-6), and by Park Benjamin (Id. pp. 1198 
1200). The change from the combination of carbon 
transmitter and receiver to the magneto form, in these 1n- 
struments, was made after the production of instrument 
“1. (Drawbaugh, p. Sos, Ans. 315.) Instruments 
“G” and «O” are in evidence, are illustrated on pp. 7 
and 20 of defendants’ book of drawings, and are de- 
scribed by Mr. Drawbaugh ;D. Vol. 2, pp. S06 -7), by 
Knight (Id. pp. 720-21), and by Park Benjamin (Id. pp. 


1195-8). “O” was originally the same as « G,.” but 
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was afterwards slightly modified in respect to the means 
of connecting the carbons to the diaphragm ( Drawbaugh, 
near middle of p. 807). They are both carbon transmit- 


ters, employing hard carbon blocks or balls wstead of the 


pulverized carbon before used in instrument F.  Instru- 


ment “ H,” a very complete and highly organized carbon 
transmitter, with hard carbon blocks, is in evidence as Ex- 
hibit I]; is represented on pp. 9, 10, 11 of defendants’ 
book of drawings, and is: described by Drawbaugh (D. 
Vol. 2, pp. 795-7), by Knight (Id. pp. 719-20), and by 
Park Benjamin (Id. pp. 1200-1). Only very slight 
changes have been made in it, such as using a thicker 
diaphragm and using a steel spring instead of a brass 
spring. (Drawbaugh, Ans. 277-251, p. 798.) A call 
bell was attached to it a short time after it was made- 


possibly some months after. (Id. Ans. 278.) 


Tue Date or InstrumMeNT H. 


The date of instrument “11” is positively fixed by 
William P. Chambers (D.5S.-reb.. pp. 671-679); George 
W. Dunlap (1d. pp. 381-589), and others, as prior to Sep- 
tember 1, 1876. Dunlap testifies (Ans. 5) that he never 
was in Drawbaugh’s shop but once, that that visit was in 


Au 


machines there ( Ans. 28, 30), one of which he distinctly 


gust, 1876 (Ans. 6, 7), and that he then saw talking 
remembers and clearly describes as “a_ black-walnut 
box, eight or ten inches high, about five in width, zh au 
inclined front with a mouthpiece ou the front side, (Ans. 
29) and he recognizes “H” as being like the machine 
(Ans 30). Soon after that visit, he told W. P. Cham- 
bers about what he had seen ( Ans. 49), and Chambers 


went down to see it. about two weeks after witness’ visit 
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to the shop. (Ans. 58). After Chambers had seen tt, 
he and witness talked it over (Ans. 59, 60). Chambers 
testifies that on September 5, 6, 7 and 8, 1876, he was at 
the Centennial with the Ilope Fire Company, of Harris- 
burg (Ans. 9, 10), which date is also tixed by the books 
of the Fire Co., (see Etla, Id. pp. 589, 590); that he 
never was at Milltown but once in his life (Ans. 11), 
which was just one week before going to the Centenmal 
with the Hope Fire Company ( Ans. 13, 14), and was in 
the last week of August, 1576 (Ans. 12). Dunlap had 
told him of Drawbaugh’s wonderful talking machines be- 
fore that (Ans. 19, 20), and witness went to Muiiltown 
from curiosity to see the talking machine ( Ans. 26). Fe 
saw the machine there, and describes it as follows, ( Ans. 
26):—-* The part which I saw resembles a cornet-box 
that I had with me at the tme. It was made of walnut. 
My cornet-case was thirteen inches long and eight inches 
wide and three anda half inches high. 7 set the case on 
the work-bench beside the machine, and remarked to Dan 
that it would make a good cornet-case, the only difference 
being the inclined face-board. The talking machine, as it 
was called then, fad a bell on the lop and a mouthpiece in 
the center of the inclined face. i remember distinctly of 
him telling me that I could play a cornet solo in Newville 
and he would have the benetit of it at the mil]—that is, 
play into the machine. Just while I was there he opened 
the face, and | remember of seeing “uv the righi-haud cor- 
wer What I supposed to be a small tin can with wires al- 
lached. When he was about to explain to me the use of 
it, there was a man came into the shop, and asked Dan 
whether he had his clock done yet. As I understood, he 
was fixing a twenty-four hour clock for the man, and had 


promised to have it done for three weeks-—had had it on 


ng 
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hand for three weeks. That called him away from the 
machine, and that was the last I saw of it. It spoiled my 
interest.” Witness then identified “« TH] ” as the machine 
which he saw there that day ( Ans. 47), and upon open- 
ing the door of the instrument, identified the eaduction-col 
as the “ tin can with wires attached,” which he had seen in 
the same position in the instrument in August, 1876. 
(Ans. 49.) Healso recognized the “circle * (diaphragm 
and its attachments), which he had seen on the inner 
face of the door of the instrument in 1876 ( Ans. 49), and 
the binding-posts on the exterior of the box. (Ans. 51). 
This witness is a well-known citizen of Harrisburg, and 
a man of the highest character. 

In view of the testimony of Dunlap and Chambers, 
there can be no possible doubt that instrument “ H ” ex- 
isted in Drawbaugh’s shop as early as the last of August, 
1876, in substantially its present condition. /ra 1). Aahney 
(D. Vol. 1, pp. 202-3, Ans. 22-24) saw it there soon after 
his return from the centennial. 

Fleury F. Drawhaugh (\d., pp. 406-7) saw it there 
(Ans. 71) while running the cars (Ans. 73), and thinks 
it was during the first vear of his running the cars ( Ans. 
73), which wouid fix it as in 1876 (Ans. 19). Daniel 
Drawbaugh, while living at Mechanicsburg (pp. 413-4, 
Ans. 3), came to witness’ car and asked witness to get 
him some plumbago, but when witness returned he found 
that Daniel had already obtained some, and saw him 
working with it in the shop (same Ans.). Daniel was 
putting the plumbago in this machine, “ TI] ” (p.412, Ans. 
117). Witness identifies the extremely light and delicate 
spring carbon-holder of “11” (same Ans.). The fact 
that Daniel was living at Mechanicsburg fixes the time as 


between April 1, 1876, and April 1, 1877 (D. Draw- 
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baugh, Vol. 2, p. 749, Ans. 3). WW. 47. Bates (D. Vol. 
1, p. 419) Was never in Drawbaugh’s shop after the fall 
of 1877 (Ans. 4, 44), but saw “ H” there in the summer 
or fall of 1876 (Ans. 19, 20, 67, 69), immediately after 
some conversation between him and Drawbaugh about the 
Centennial, which was then in progress. Gesstzwei (Id., 
pp. 460-1) was never at Drawbaugh’s shop after the 
fall of 1876 ( Ans. 24, 25), but, while there, saw atalking 
machine instrument resembling Exhibit « I1” (Ans. 30- 
os). a 7. W. Moffitt (1d., p. 496, Ans. 16) saw “ H™ 
at the shop, with a great many other talking machines, 
between the years 1873 and 188o, but is unable to fix the 


date when he first saw this instrument. J7/*chacl Dellin- 


ger (Id., p. §35, Ans. 2, 4, 5) saw it there in November, 


1877. Was never there afterwards. (Ans. 11.) //enry 
Dellinger (1d., pp. 539-40, Ans. 7, 12, 13) saw it there 
early in June, 1877. Was never there after 1877. (Ans. 
18.) Fohu Dellinger (1d., p. 342, Ans. 1-7) saw it there 
in June, 1877. Was never there after that visit (Ans. 
13). Shelte/ (Id., pp. 206-25) saw it there early in the 
spring of 1877 (Ans. 14, 15, 16, 17, 18), the year before 
the Clock Company business was started ( Ans. 19); the 
bell was then on it ( Ans. 20); the instrument appeared to 
be in the same condition as now. (Ans. 139.) J/atthias 
(Id., p. 547-8) saw and talked through it in 1877, in 
warm weather, towards fall, using “11” as a transmitter 
and“ Ek” as a receiver (Ans. 4-12).  J/asser (Id., pp. 
608.9, Ans 15) saw it in 1878. //arman A. Drawhangh 
(Id., pp- 556 7° Ans. 53. 55) recollects his uncles’ work- 
ing on“ H”™ prior to the latter part of October, 1876. 
Feferics (D. Vol. 2, pp. 678-84) was first at Drawbaugh’s 
shop in 1876, about a week after the November election 


(Ans. 1-§); saw talking machines there at that time 
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| Ans. 6-11): was there again that fall, before Christmas 
i Ans. 12-16): saw “11” there in the fall of 1876 (Ans. 
21): observed and commented at the time on the « coffin- 
hinges ” of its door (Ans. 23, 24—Wwitness was a. Ccar- 
penter, and his attention was attracted by something per- 
taining to his own line of business): the bell was on the 
instrument at that time ( Ans. 25); the instrument was in 
a firm position against the wall, and was evidently fas- 
tened there for use; Ans. 26): Drawbaugh rang the bell, 
and explained how to speak into the mouthpiece oa the 
front door (same answer): It was connected with wires, 
one of which ran down through the — floor 
(Ans 27). ‘Fohu JT. Smith (D. Vol. 2, pp. 684-7) 
was never at Drawbaugh’s shop after 1876 (Ans. 4), 
and his last visit there was in the week in_ which 
‘Pennsylvania day at the Centennial otcurred ” (Ans. 5, 
6): was at the shop about three times prior to that—four 
times in all (Ans. 7): saw “HH” there, and thinks it was 
before his last visit (Ans. 8, 9); it was lying on the table 
or bench, with the lid open, and machinery inside, and 
had the bell on top (Ans. ro, 11). Drawbaugh ex- 
piained that the bell was to give the alarm when he was 
ready to throw sound through (Ans. 12). “ Peuusy/- 
cania day al the Centennial” was September 28th, 1876, 


(See Examiners’ certificate. top of p. 749, D. Vol. 2). 


kL fF. Landis (D. 5.-reb., pp. 8o9, goo, Ans. 15-25), saw 


“71° in November, 1877: the date is fixed by a letter 
printed on pp. 902, 903, the visit being within a week 
after the date of the letter (Ans. et boy 9 i Il” was then 
fastened up against the wall of the room ( Ans. 15, 17, 21, 
12),in plain sight (Ans. 46). It “was a wooden box, 
ten or twelve inches high, and from six to eight inches 


vide, with a mouthpiece or funnel-shaped hole, resem- 
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bling the mouthpiece or hole in the small instrument that 
he spoke through * (Ans. 20). Fohn C. Smith D. Vol. 


I, p. 339), also saw “HH” fastened up against the wall 


we 


(Ans. 55), and talked through it ( Ans. 56); saw it be- 
fore he saw “J” (.Ans. 58); but is uncertain whether he 
first saw it before or after his father moved away in the 
fall of 1878 (Ans. 54, 47), although he knows he saw it 


afterwards (Ans. 54). 


DATES OF DRAWBAUGH S ‘TELEPHONES, “lL,” “* M,” 
a “a 


The date of the instrument “fH” being fixed, there. 
fore, at least as early as August, 1576, it follows from 
Drawbaugh’s testimony, above cited, that the dates of 
«L.” «M,” «“G” and « O,” were at different times 
along from February, 1875, to August, 1876. Of 
these four instruments, “LL” and “ M,” unlike the in- 
struments heretofore commented upon, have no dis- 
tinguishing external feature by which the ordinary 


casual observer would be likely to remember and 


identify them from other talking machines, and hence 
Drawbaugh’s testimony must be mainly relied on 
for their dates. //o/snger (D. Vol. 1, pp. 360-75), who 
was never at the shop after November 27, 1876 (Ans. 9,) 
saw their magnets, which are of a peculiar shape, a short 
time before he moved away ( Ans. 37, 35), but is doubtful 
whether he ever saw their boxes, and whether he ever 
saw “G and O” (Ans. 37, 39). Springer (Id. pp. 182, 
191), who lived at Milltown from April 1, 1876, to 


January © or 7, 1577 (Ans. 3), and has never been in 
Drawbaugh’s shop since (Ans. 61), saw “G and O” 


about October, 1876 (Ans. 25, 7), and talked through 
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them (Ans. 26, 27), but, although he was there a great 
deal while he lived in Milltown, did not see Drawbaugh 
making these instruments (Ans. 28), which would indi- 
cate that they were made prior to April 1, 1876, //enry 
Dellinger (ld., p. 340), saw “Le and G” early in June, 
1877; Fokn Dellinger saw “ M” in June, 1877 (Id. p. 
342); Henry FF. Drawbaugh and Dr. Mofit saw “ L.” and 
“MG” and « O,” but can fix no date; AZatthias: (Id., 
p. 548), saw “G” and“ O” in the summer of 1 

wards fall; MW. S. Dellinger (Id., p. 441, Ans. 21, 22), 
saw “*G” and *O” in 1877, and the fact that his brothers 
were with him at the time (Ans. 123-126) fixes it as 
early in June, 1877; and /larman A. Drawbaugh (1d., 
\ns. 55) saw “ O ” while on the freight line, between 


p-55 


. 
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October, 1876, and September, 1877. (Ans. 53, 59-) 


The defendants made no special effort to cumulate tes- 
timony to fix the date of the machines “« G,” « QO,” « L,” 
«+ MM,” for the reasons that these machines are somewhat 
‘dificult to accurately identify, and are inconsequential in 
view of the evidence as to the other prior instruments and 


their successful use. 


Dares or DrawsauGci’s TELEPHONES, “J,” “N,” 


AND «© P.” 


After the tive machines, « G,” «O,” « L,” « M” and 
“TI,” came three other telephones, all in evidence, and 
marked J, N and P, respectively. Of these, “J” and 
«“N” came first and «“P” last (D. Drawbaugh, D. Vol. 
2, Ans. 342, p. St4, Ans. 350, p. 818), it being uncertain 
whether “J” or “ N” was the earliest. “J” is a very 
highly organized carbon-transmitter, made on the general 


plan of the instrument “HH” which preceded it, but 
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having a sort of multiple action; no changes have 
been made in it (Ans. 334). It is referred to by 
Drawbaugh (Id., pp. So0S—-13), Knight (Jd., p. 736, 
742) and Park Benjamin (lId., p. 1202) and is 
illustrated on pp. 14, 15, 16 of defendants’ book of draw- 
ings. In making it Mr. Drawbaugh was assisted by his 
nephew, George W. Draxbaugh (p. 80d, Ans. 328), 
who testified (D. Vol. 1, p. 603, Ans. 63-66) that it was 
made in 1878 between spring and fall. Daniel Draw- 
baugh testifies (D. Vol. 1, p. $13), that it was made in 
1877 or 1878, but he cannot fix the exact ume ( Ans. 335 
337). The works were first made and the case after- 
wards (Ans. 339), the former by Daniel Drawbaugh, the 
latter afterwards by George (George Drawbaugh, D. 
Vol. 1, pp. 600-1, Ans. 40, 41, 42). It was seen at the 
shop in 1879 by Smyser, 7. DL). Aahney, Chas. L. Free, 
and ‘feffertes. It was tested on the Bell telephone line at 
Stees’ office in May, 1878 (Stees, Add. Proofs, pp. 
209-220; Johnson, Id., pp. 198-209), and is probably the 
instrument referred to in the article published in the 
Mechanicsburg Independent Journal of April 17, 1878. 
(Compl'ts’ Vol. IV, p. 330.) 

The instrument “ P ~ was made by Daniel and George 
Drawbaugh in 1878 (George Drawbaugh, D. Vol. 1, p. 
600, Ans. 35, 36), some months after Exhibit « J.” (Daniel 
Drawbaugh, D. Vol. 2, p. S814, Ans. 343): Daniel mak- 
ing the works, and George the case (Id., Ans. 341; 
George Drawbaugh, D. Vol. 1, p. 600, Ans. 36). It was 
seen and talked through by C7V/endennim in November, 
1878 (D. Vol. 1, p. §22), which fixes its date as early as 
the fall of 1878, and the date of “]” as at least several 
months prior to that time. It was also seen and talked 
through by AZVme in the spring of 1879 (D. Vol. 1, p. 
628). 


S 
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[tis a very highly organized machine, capable of being 
used as a carbon transmitter, a receiver and a magneto 
telephone; and is described by Daniel Drawbaugh (D. 
Vol. 2, pp. 814-17), Knight (Id., pp. 728-35) and Park 
Benjamin (Id., p. 1203), and illustrated in defendants’ 
book of drawings (pp. 21, 22, 23, 24, 25.) 

Instrument “ N,” described by Drawbaugh (D. Vol. 2, 
pp. 817-20), bv Knight (Id., pp. 735-7), by Park Benja- 
min (Id., p. 1204), and illustrated on page 19 of defend- 
ants’ book of drawings, was a small magneto telephone, 
with a permanently polarized steel diaphragm ( Draw- 
baugh, Ans. 358), which, however, was not the first 
steel diaphragm used by him, as he had _ before 
employed diaphragms of steel on L or M (Id. Ans. 
300). This instrument was produced in 1877 or 1878, 
and is, therefore, inconsequential in this suit, so far as 
concerns any direct bearing on the Bell patents, although 
it was made before Exhibit P (Drawbaugh, Ans. 350). 
t closely resembles « E,” « LL.” and « M” in external ap- 
‘pearance, and was probably misfaken for «“E” by J. F. 
Smith, who thinks he saw itin 1876. (D. Vol. 2, p. 686.) 
It was seen by Sfevge/man on Aug. Sth, 1878 (D. Vol. 1, 
pp. 609-611), by A’eeser on the same day (Id., p. 611), 
and by //. 4. Drawbaugh and Dr. Mofit, who tix no date 
tor it. “Two incomplete instruments, Q and K, are in evi- 
dence, but were made probably in 1879, and are of no 
materiality in the case. (See D. Drawbaugh, D. Vol. 2, 


pp. 520-3.) 


Drawbhaugh’s relations to the « Blake Transmitter.” 


Complainant's counsel, in their presentations of these 
cases in the courts below, have savagely attacked the 


dates of Drawbaugh’s transmitters, « 11” and * J,” argu- 
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ing that they are mere copies of the “ Blake Transmit- 
ter,’ and that, therefore, they wast have been produced 
after Drawbaugh had knowledge of the latter instru- 
ment. 

A few plain, clearly-proven facts will conclusively an- 
swer this unfair argument. 

First. They are xof copies of the Blake Transmitter, 
although guite similar in general principles. 

Second. The Blake Transmitter was not patented till 
November 29, 1881, more than a vear after this suit was 
begun ( Add. Proofs, p. 313). * 

Third. It was not ¢xtroduced into use in’ Pennsylvania 
till the spring of 1rSSo, a few months before this suit was 
begun. (Add. Proofs, test’y. of Johnson, Ans. 59, 60, p. 
203; testy. of Stees, p. 210, Ans. 1r1: also Complain- 
ants’ Record, Vol. 2, p. 1032-3, Ans. 64, test’y. of Zieg- 
ler. ) 

Fourth. It was not ¢uzvenfed till some time between 
July 4, 1878, and November, 1878. (See Blake’s Prelim- 
inary Interference Statement, Add. Proofs, p. 311.) 

All the testimony in the Drawbaugh case goes to prove, 
bevond a doubt, that instrument “IIT” was produced 
about two vears before instrument “J.” It is proved by 
by Stees and Johnson ( Add. Proofs, pp. 198-220), and cor- 
roborated by Drawbaugh (D. Vol. 2, p. 1012, 1,014, 
Ans. 1376, 1393), that this instrument, “J,” was taken by 
Drawbaugh to Stees’ oflice, in Harrisburg, about May 
10, 1878, and tested on the Bell telephone line, and left 
with Mr. Stees about three months. Johnson and young 
Stees identify the instrument positively. They examined 
its internal construction at the time, and identify its 
mechanism us well as its case. Both of them recognize 


even its induction coils; and Stees swears to having him- 
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self accidentally dropped the instrument on the floor and 
lost out its little carbons at the time while it was in his 
father’s office. : 

There is not a word of evidence in the record to meet 
this positive and circumstantial statement of two unim- 
peached and unimpeachable witnesses; nor can any 
amount of sophistry shake their dates. The fact that the 
test of instrument “]” was made when the “ Phelps 
Snvtf-Box Instruments ” were in use on the Harrisburg 
telephone lines, and before the “ crown” instruments dis- 
placed those of the “snufl-box ” form, itself establishes 
the date as certainly prior to the winter of 1878-9; and 
the positive statement that the test was made immediately 
upon young Stees’ return from the west. and_ before 
Johnson went to work for the transfer company, fix it be- 
yond all question as in May, 1878. 

This was before the “ Blake Transmitter” was even 
thought of by its alleged inventor, Blake. 

For the dates when the “ Phelps Snuff-Box,” the 
“Crown ~ and the “ Blake Transmitter” were actually 
introduced into use at Harrisburg and used there on the 
bell telephone lines, see testimony of complainants’ wit- 
ness Ziegler, (C. Vol. 1, pp. 1025-35) as well as of Stees 
and Johnson, in the Overland Record. : 

Instrument “ |” is manifestly an improvement upon in- 
strument “ H.” We donot need to be told which was 
made first, for a glance at them tells the story so plainly 
that further evidence is superfluous. But human testi- 
mony can help us to ascertain fox Jong first, the instru- 
ment *“H” was made. All the witnesses, as we have 
already seen, concur in fixing “II” as about two years 


prior to “ J.” 
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The “ Blake Transmitter™ was the first carbon trans- 
milter ever introduced into practical use on telephone lines. 
Was Daniel Drawbaugh, who, before Blake ever dreamed 
of a telephone transmitter, invented and perfected these 
two wonderfully developed and perfect instruments, “ H ~ 
and “J,” a “charlatan”™ or an “ignoramus?” Where 
did he get his knowledge of caréon transmitters at that 
early date: Who taught him how to make Blake Trans- 
mitters months before Blake ever dreamed of them: Is 
there any doubt that the man who could invent and per- 
fect the carbon transmitter is a genius of the highest 
order, fully capable of inventing the whole art of electric 
speech transmission? Is there any doubt that his per- 
fected carbon transmitter “ TH,” of 1876, was preceded by 
a long line of other telephone instruments gradually ap- 
proximating the perfected form, just as he has testified? 

All the instruments produced after Feb. 14, 1876, to 
wit: L, M, G, O, H, N, J, and P, are good working tel- 
ephones, as we learn from an inspection of them, and from 
the testimony of Park Benjamin, Daniel Drawbaugh, and 
the other witnesses who talked and heard speech trans- 
mitted through them from time to time as above set forth. 

This completes the review of Mr. Drawbaugh’s tele- 
phone instruments, from their beginning in 1866 or ear- 
lier down to 1880. Except the old original teacup trans- 
mitter and its receiver, all the instruments are in evidence 
in whole or in part—the material parts of all those pro- 
duced prior to instrument I, of 1871, being in evidence, 
and instrument I, with all thereafter produced, being in 
evidence in their entirety. The chronological order of 
Drawbaugh’s machines, as established bv the evidence, 
is as follows: 
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Teacup transmitter and receiver...... FN ERR pe RM 1866-7 
FT ED Wiidiccienemedenedcccanents dbadeenendenscdeeaennensnennenent 1867-1869 | 
ccienddindibenthdiipenianintietinsbneenindasseseniehessennenbeonnneenenee 1869-1870 
alia i ete een IS7O-1871 
A, with mouthpiece at Center........cccccccccccccccccces sosecccceces 1875 
A, with mouthpiece at side of center...............ssceeeeees 2.1874 
Oe is ieaeunne Eonar aii iamadiils January and February, 1579 
St ane from February, 1875, to August, 1876 
Se Tey meee EEN ekeademal Lugust, 1876. 
cialis date nella Ania ld 1N7S 


between these several instruments, and perhaps even 
prior to the teacup transmitter, crude temporary experi- 
mental structures were produced, testified, modified, or, 
perhaps, thrown away, as is always the case with the pro- 
duction of inventions involving great study and _ labor. 
Drawbaugh (D. Vol. 2, p. 828, Ans. 402, 403), testifies 
that such was his habit while developing his telephone in- 
vention. Harman K. Drawbaugh (D. Vol. 1, p. 559) 
testifies that « D” and « E” grew out of such structures 
which his uncle had made prior to January, 1875, and 
(Ans. 75) that he knew of other temporary experimental 
structures as early as 1872. Henry F. Drawbaugh (D. 
Vol. 1, pp. 405-6, Ans. 71) alludes to seeing one of these 
temporary structures “ among the first that he was work- 
ing at,” and which he states was in 1872, although it was 
probably jn 1866 or 1867, and may have been the re- 
ceiver used with the old teacup transmitter. Our reason 
for thinking that it was in 1866 or 1867 instead of 1872 
is that Henry F. Drawbaugh does not recollect anything 
about the talking machines prior to 1872, and therefore 
fixes all his dates from that year, whereas it is conclu- 
sively proved that he was cognizant of the invention in 
1867, 1868 and 15869, and was telling others of it at 
that time. (See testimony of Bricker, D. S-reb., p. 1053): 


Spafford, Id., p. 1089; McHenry, Id. p. 1092; William 


tyr 


7 


North, Id., p. 1102; Samuel A. North, Id., p. 1105; 
Murphy, Id., p. 1063; Graham, Id., p. 1057; Dougherty, 
Id., p. 1131). 

In this connection, it is proper to call the attention of 
the court to the remarkable fairness and candor shown by 
all the Drawbaughs in giving their testimony, and to their 
self-evident freedom from any disposition to push their 


dates back earlier than the facts would warrant. 


The Natural Evolution of Drawbaugh’s /ustruments. 


In reviewing this series of instruments, their perfectly 
natural development, one from the other, appears con- 
spicuously, and is strong internal evidence of the truth- 
fulness of the history. First, he makes the old teacup 
transmitter, and develops its receiver to the form shown 
in Exhibit Drawbaugh sketch No. 2. ( D. Vol. 2, p. 762.) 
Then by experiment he finds that the pulverized low con- 
ductor should be more closely confined, and the pressure 
upon it rendered more easily adjustable; and, hence, the 
idea of placing it on a suspended adjustable box occurs. 
He also discovers that the sounds should be converged 
upon the diaphragm, and this leads to the wooden cover 
and mouthpiece. The result of these changes is_ the 
tumbler transmitter, Exhibit «F.” In working with the 
receiver, he discovers that the string and spring armature- 
support are superfluous, and thus the receiver develops 
into Exhibit «B.” In the trial of different materials for 
diaphragms, he finds that sheet metal or other hard ma- 
terials will answer the purpose better than the membrane, 
and this leads to the metal diaphragm of Exhibit « F ° 
reproduced. But the tin can B is crude and imperfect. 


and so he goes to work to make a new receiver © of 
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more perfect construction. He tries this first with -two 
connected membrane diaphragms as an experiment, but 
finds one superfluous, discards it, shortens up the box or 
case so as to bring his ear nearest to the vibrating sur- 
face, and applies a thin metal diaphragm to the receiver, 
as he had already on the transmitter. In working with 
this, the 1dea occurs to him of testing it as a transmitter, 
with B as a receiver, and he gets some results, but prob- 
ably feeble. He discovers that by placing a permanent 
magnet against the heel of the electro-magnet and’ thus 
giving the electro-magnet stronger polarity, these results 
are wonderfully improved, and this produces the magneto- 
telephone, Exhibit C reproduced. But in C reproduced 
the parts are all exposed and inconvienently arranged; he 
goes to work to enclose them; the attempt to enclose 
suggests arranging the permanent magnet more com- 
pactly; and from these studies comes instrument J, the 
first telephone having all the parts. securely and 
rigidly enclosed in a box or case. Continued 
experiments satisfy him that the enclosed ‘space 
between the mouth orifice and diaphragm — should 
be reduced as much as_ possible, and hence he 
arrives at the second and “(flat form of cover 
to “I,” the inner surface of which 1s quite close to 
the surface of the diaphragm. lle conceives that the in- 
strument can be sull further condensed and compacted, 
and, probably after numerous experiments, Exhibit A is 
the result,——a very compact and convenient instrument, 
but, like C and I, having a diaphragm of large diameter. 
The large diaphragms were observed to give false vibra- 
tions, and, after further experiments, he conceived the idea 
of damping out the false vibrations by means of an: adjust- 


able rubber pad, and, hence, moved the mouth ofifice to 


one side of the center, and applied the dampening pad 
and screw. Sull further experiments convinced him that 
the diaphragms themselves were at fault, and he discov- 
ered that by reducing them in size, the best results could 
be attained. Ile made crude instruments to test and 
scttle the matter, and, finding his conclusions veritied, re- 
constructed his crude experimental instruments into two 
small, compact working instruments, Exhibits « D™~ and 
‘+ E,” in January and February, 1375. 

The magneto-telephone was now completed—perfect. 
No higher development of it has ever yet been made by 
all the skill, science and ingenuity of the world. We do 
nol, to-day, know that it can be carried further than Drax- 
haugh had carried it as early as March 1, 1875. 

[ut operations to construct an improved carbon trans- 
mitter had been suspended, from about 1870, when the 
first magneto-telephone was made, until the final perfec- 
tion of the magneto-telephones in Exhibits « D” and « bk,” 
although, meanwhile, he appears to have used F guite 
commonly in testing the quality and effects of different 
low-conducting substances, and, perhaps, to resolve 
other questions that occurred from time to time. But 
having, in February, 1575, reached ‘high-water mark 
so far as the magneto-telephone was concerned, Draw- 
baugh again, after the production of «“D” and *« ky 
turned his attention almost exclusively to the further 
dey clopment of the carbon transmitter. The carbon 
transmitting instrument could not be used as a_ re- 
ceiver, While, on the contrary, the magneto instruments 
could be used for both purposes. The thought occurred 
to him that, possibly, an instrument could be made which 
would combine in one a carbon transmitter anda receiver. 


fle had demonstrated that the small. compact form of «D 
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and «+ E” was advantageous, and he, therefore, studied to 
produce an instrument nearly in the same form, combin- 
ing the carbon transmitter with the receiver. To accom- 
plish this the carbon must be arranged more compactly 
than in the old F. The idea dawned, of consolidating 
the carbon into blocks and arranging these blocks in a 
small, narrow, tube-shaped cup instead of the wide, iat 
cup of instrument F. It was about this time, probably, 
that Holsinger, who was never at his shop after Novem- 
ber 27, 1876, saw him baking the carbon composition 
into small cakes, as set forth in D. Vol. 1, p. 366, Ans. 
36,357. After experimenting with these cakes of hard 
carbon in a temporary tumbler instrument ( Holsinger, 
id. Ans. §7), he arranged them as in reproduced instru- 
ments “LL” and « M,” in which the small cakes were 
supported in a tube placed, evidently for the purpose: of 
compactness, between the coils, and in which a permanent 
magnet was arranged bereath the coils, and the electric 
connections were such that the same instrument served 
both as a carbon transmitter anda receiver. The hard 
carbons worked satisfactorily, and he determined to cen- 
struct a pair of transmitters with hard carbons, without 
combining receiving mechanism in the same instrument. 
and from this resulted “G” and «O.” After making 
“G” and “O,” he used Land M for further experi- 
ments, and finally took out their carbons and retained 
them as simple magneto-instruments. 

Meanwhile he had been testing the effect of an induc- 
tion coil with them, as stated in his 289th, 290th and 29gtst 
answers, pp. 799, S00, and it was found to be of impor- 
tant advantage: and he determined to construct an instru- 
ment combining in one all the important improvements in 


his carbon transmitters: As the result. Exhibit «HH ” 
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appeared in August, 1876, with its metal diaphragm 
‘from old F) corrugated (from old C) and having false 
vibrations damped out (from old “ A”) with the small 
diaphragm (from old «“ D™ and“ I~) and the induction 
coils. At some period, he had recognized the desirability 
of an alarm, to call the attention of the operator when a 
person at the further end of the line wished to communi- 
cate, and to this completed and perfected instrument he 
attached a magneto-alarm bell. The carbon fransmitter 
was perfect in L, M, G and O, but, in HH, it was brought 
to almost the present commercial form, and provided with 
every apphance necessary for practical business purposes. 
In 1876 or 1877, however, he conceived that several 
currents, all modified independently by separate sets of 
carbons, might be united on the main line, and thus more 
powerful and far-reaching effects be attained for long- 
distance lines: and as a result of his studies in this direc- 
tion, the multiple instrument, J. appears, in the spring of 
1878. At about the same time, “ N ” was made to ex- 
hibit the effects of a permanently polarized steel dia- 
phragm. And, lastly, ail the carbon and magneto im- 
provements were combined im one large-sized instrument 
« P.” in form adapted for convenient practical use. 
Nothing can be more convincing to the mind as to 
Drawbaugh’s originality and priority of invention than 
this review of its gradual and natural development from 
the first crude experimental! instruments to the perfected 
receiver * A,” in 1874, the perfected magneto-telephones, 
“DPD” and «bE. in January and February, 1875. and the 
perfected carbon transmitters, “LL,” «M," «G,° «O° 
and “HI,” between February, 1875, and August, 1576, 
especially when studied in connection with the overwhelm- 


ing evidence as 10 the dates of the several instruments 


and improvements made by him. The invention was un- 
doubtedly in a patentable condition as soon as the mag- 
neto-instruments «“C™” and “I” were produced, in 
1870 and 1871, and possibly before: but it was com- 
pleted in every respect, even in form for immediate com- 
mercial use, in January and February, 1875, in instruments 
sull extant and serviceable, and which the complainants’ 
experts are obliged to admit are perfected magneto- 
telephones, and of which the complainants’ counsel, in 
their brief in the Overland case, in January, 1854, stated 
that * A is a highly organized magneto-receiver with a 
neutral magnet. The case is of black walnut, nicely 
‘turned, and furnished with screw cups to attach the Wires 
to.” and “«D and E are a pair of megneto-instruments 
with permanent magnets. They are highly organized, 
inclosed in turned, black wainut cases, and with most of 
the refined improvements of detail found in the best 
commercial instruments of to-day, though they -are 
rather feeble,” and further stated, in their printed argu- 
ment in the same case, to be “ perfect magnetos.” 

The great invention thus produced by Mr. Drawbaugh 
in advance of ali other claimants, instead of bringing him 
merited honor and fortune, resulted, as has often been the 
case in the history of the arts, in bringing upon him ridi- 
cule, neglect, and a terrible struggle for even the neces- 


saries of life. 


Efforts of Drawhaugh to interest others mn his telephone 
wnventions, and reasons why he did not succecd in such 
thhorts. 

The value of the speaking telephone was then unknown 

and unappreciated: it was, in the eves of most men, a 


curious but practically .worthless scientific tov. as the 
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more wonderful phonograph still remains. The com- 
plainants own evidence proves this conclusively. The 
Scientific American of October 6, 1877, spoke of many 
people having hastily pronounced the Bell telephone only 
“a beautiful scientific toy “(C. Vol. 1, p. 273). The New 
York Tribune of November 9, 1876, seemed to think 
that its practical use would be mainly for diplon icy and 
courtship. © Of what use is such an invention: Well, 
there may be occasions of state when it 1s necessary for 
officials who are far apart to talk with each other without 
the interference of an operator. Or some lover may wish 
to pop the question directly into the ear of a lady and 
hear for himself her reply, though miles away: it is not 
for us to guess how courtships will be carried on in the 
twentieth century.” (C. Vol. 1, p. 230.) Mr. Bell’s 
financial backer. Gardiner G. Hubbard. an old telegraph 
man, had no faith in the pecuniary value of transmitting 
speech in place of the telegraph, and « discouraged work 
upon the speaking telephone.” (C. Vol. 2, p. 1613, near 
bottom of page.) Gardiner G. lLlubbard testified in the 
Dowd case as follows: 

“Int. 15. State whether or not Professor Bell talked 
with you during the summer or autumn of 1875 upon 
the subject of the electrical transmission of speech, and 
how much his mind seemed to be occupied with that sub- 
ject? 

‘* Ans. Tle did speak with me. His mind seemed to 
me to be occupied with it @ great deal more than was to 
my pecuniary advantage, as | did not then believe the 
fransmission of sper th could ever be made commercials 
valuable. and lL remoustlrated with him for spending sv much 
lime upon the subject. 

“Int. 16. What did vou want him to spend his time 
upon, and whv? 

“Ans. Upon instruments that would transmit many 
musical nctes simultaneously, or upon an autograph tele- 
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graph upon which he was w orkine. as J believed such in- 
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struments would be of more pecuniary value than any 
mstrument for fransmitting speech.” ‘_. ven & p- 1662: 
C’. exhibits, 950. 

Not only Mr. Hubbard, but also Mr. Sanders held this 
belief, as Mr. Bell testifies near the bottom of p. 1666, C. 
Vol. 2: 

+ At that time I was again working at the combina- 
tion of instruments necessary to put my autograph tele- 
graph into practical operation, as Mr. /lubbard and Mr. 
Sanders thought that it would prove the most immediately 
valuable of all my inventions. It was their understanding 
that I should devote the greater part of my time to 
the improvement of this application of multiple .tel- 
egraphy.— 

Mr. William Orton, president of the Western Union 
Telegraph Company, had knowledge of the Bell telephone 
as early as April 7, 1877, as appears from the letter 
signed by him and others, printed in C. Vol. 1, p. 270, 
and had his attention pointedly called to it by Mr. Pope, 
the “ special advisory electrical expert ” of that company, 
and also of the Gold and Stock Telegraph Company, of 
which Mr. Orton was likewise president, vel he did nol 
stir mm the matter of altempling toacqguire an interest under 
till the summer or fall ef 1878, as we learn from Mr. 
Pope's deposition (C. Vol. 2, pp. 1285—1287, Ans. 1, 2; 
p. 1428, Ans. 318, 314). And Mr. Bell says that he, 
himself, kept his mouth very closely shut at first, 
fearing that radicu/e would be attached to the idea 
of transmitting vocal sounds telephonically (C. Ex- 
hibits, p. 986). The accidental presence of two 
great men, the Emperor of Brazil and Sir William 
Thompson, at the Centennial, and their enthusiasm over 
even the idea of electrically transmitting speech, undoubt- 


edly did more to render the telephone immediately famous 


153 


and eventually successful as the basis of a commercial en- 
terprise than all other causes. 

Such being the feeling of business men in the early 
stages of Bell’s telephone, we are prepared to understand 
the reluctance of Drawbaugh’s acquaintances to invest 
their money in his invention. He alone, of all who saw 
and tested the machines, seems to have had something 
like a correct idea of its future uses and its value. He 
alwavs presented it to others as a great and valuable in- 
vention, and, in spite of their inditlerence, or commisera- 
tion, or ridicule, never wavered in his faith in it: maintain- 
ing, from the beginning, as we have already seen, that it 
would take the place of the telegraph and would eventu- 
ally be used for communicating speech across the ocean. 
He told Shank, in 1874 or 1875, that it was the greatest 
invention that ever was known. (Shank, D. Vol. 1, p. 
23, Ans. 45): Waggoner, in November, 1874, that it 
would save a great deal of money (D. Vol. 1, p. 123-4, 
Ans. 21); Springer, in 1876, that it would be a fortune 
to him (Id. p. 187, Ans. 48): SAett/e, about 1872, that it 
would be worth a great deal of money (id. p. 206, Ans. 
1): Weber, in 1874, that it beat all his other inventions 
(Id. p. 245, Ans. 351): Sates, that if he could get it pat- 
ented he could make a fortune out of it (Id. p. 421, Ans. 
23, 24): Wo/s, from Feb. 20 to March 8, 1875, that he 
would be one of the richest of men if he could get it 
patented (D. Vol. 2, p. 675, Ans. 8): Draper, in 1874. 
that it was one of the greatest inventions of the age | D. 
Vol. 2, p. 1126, Ans. 15); Avcholtz, in 1873, that there 
was plenty of money init (D. S.-reb. p. 154, Ans. 18): 
Orlando Kahney.in 1876, that it would make him an inde- 
pendent fortune (C. Vol. 1, p. 995, Ans. 51). In the 


vear 1876 his whole mind appeared to be on this talking- 
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machine (Springer, D. Vol 1, p. 18s, Ans. 58). From 
Sept., 1873, to Nov. 27, 1876, “He appeared 
to be crazy on it. I often tried to get information 
from him on other subjects and about half a minute’s talk 
would turn him right on the talking machines.”  ( Hol- 
singer, Id. pp. 364-5, Ans. 45.) From 1876 to 15So, * His 


whole heart at 


ew 


d desire was on the telephone.” (W. S. 
Deliinger, Id. p. 442, Ans. 45). Mrs. Drawbaugh told 
Chellis that she had wanted him to lay it aside and he had 
replied that “he would go to the poor-house before he 
would give up working on it.” (Chellis, Id. pp. 526 

Ans. 16). In 1874 and 1575, he was most interested in 
the talking machine and had it most at heart (Upde- 
graff, D. Vol. 2, p. 1087, Ans. 34). From 1871 onward 
he was working on it nearly all the time, day and might, 
and often tll late at night (Condry, D. Vol. 1, p. 89; Or- 
ris, Id. p. 170; Springer, Id. p. 182; 1.°D. Kahney, Id. p. 
201; Shettel, [d. p. 206: Shireman, Id. p. 259: Hawn, Id. 
p. 266: J.C. Smith, Id. p. 334: Fetrow, Id. p. 347; Hol- 
singer, Id. p. 360; H. F. Drawbaugh, Id. p. 396; Del- 
linger, Id. p. 439: George Free, Id. p. 454: Moflitt, Id. p. 
494: D. M. Ditlow, Id. p. 373: Moore. Id. p. 614; H.K. 


Drawbaugh, Id. p. 55c:; J. B. Drawbaugh, Id. p. $75: 
G. W. Drawbaugh, Id. p. 597; Herr, D. Vel. 2, p. 667: 


onan and ] _ — 2 : est] , - . ot 
lefieries, Id. p. O79}. And he is still experimenting on it 
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ike Hundreds Of Other inventors, trying to get better re- 
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believes that «1 has net vet got neartio what it will” (1d. 
same page, Ans. 318). 


Durin 


compete absorpuon in his great invention that kept him 
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all those vears, from 1869 to 1S8o, it was his 
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poor. He was a good mechanic and could easily have 


io 


earned a living, had his mind been free from this controll- 


' ing influence. //e/s‘nger, referring to the period from 
September, 1873. to November 27, 157o, says (.Ans. 45) 
that Drawbaugh appeared to be crazy on the subject, and 
in cross-examination testified as follows: (D. Vol. 1, pp. 
304-5). 

“CC, Q. 1roS. While vou lived at Eberlv’s Miils was 
not Drawbaugh capable of earning all he needed, if he 
would only work steadilv: 

' *“A\. Yes, sir: he did work steadily, intenthvy—never 

lost a moment, but, ¢aflucrced by some supernatural er 
other power, did wot happen to work at such th ngs as did. 
or would, brine him the required necessaries for the sus- 
lcnuance of henwself and fanily. 

“CC. Q. 109. What things did he work at? 

*“A. He put a great deal of his time in experimenting 
on his talking machine: ia fact. so near all his time, that 
he got very little earned” 

Shettei, referring to the vear 1575, savs (D. Vel, 1. p. 


311-12, Ans. 54, 35) that Drawbaugh’s mind was so 
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same condition of athairs. and in order to induce Draw- 


' 
, | ; ‘ } ; las +7 ‘ ] , ] ] 
baugh to attend to his tauc work more cioselyv, 
—?" promised to go into the telephone invention with him 
- *, ~ » , ’ } oa tanees i } 
(Ans. 17-20). J. B. Drawhaugh, referring to the 


period trom 1869 to 1SSo, testifies (D. Vol. 1, pp. 553- 7. 
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” Ans. 9 3+ 94- Oo, ¢ 1.97) (hal Ais vroinel Daniel could have 
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‘ been able to make a food ving, and more, if he had not 


had his mind ana his ti 


ime so compictely absorbed In his 


telephone inventions. //eury FF. Drawhaugh, reterring 


to the period from his first knowledge of the 
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machine onward, testifies that his brother John was afraid 
Daniel would go crazy over the subject, and said, at one 
time: “He is half crazy now with studying.” (Ans. 
45. D. Vol. 1, p. 401.) Harman A. Drawbaugh \(D. 
Vol. 1, p. 367, Ans. 133, 134) testifies that John was 
accustomed to urge Daniel to leave his invention and go 
to work at something that would provide for his family. 
Herr (D. Vol. 2, pp. 670-1, Ans. 29, 30), referring to 
the period from 15870 to 1574, testifies that when he was 
having some work done by Drawbaugh, the latter would, 
even in his presence, leave his work and try some idea 
on the telephone, and thus delayed witness’ work. //ar- 
man A. Drawbaugh (D. Vol. 1, p. 334, Ans. 35) testifies 
that his uncle, Daniel, was so absorbed in his talking 
machine in the beginning of 1875, that he neglected a 
job which he had taken for Wilson Bear and others, and 
tinally got witress to do it for him. . But it is hardly 
necessary to cite further specific testimony on this point, 
as all the witnesses concur upon it. Drawbaugh himself 
testifies (D. Vol. 2, p. 831-2, Ans. 424-426) that his 
work on the telephone kept him poor, and that even with 
close economy, he was obliged to contract debts which 
annoyed him and at times took his attention away from 
his inventive labors. 

Again and again, through all these years, he applied to 
his neighbors, friends, relatives, and even to strangers, 
for pecuniary assistance to get his talking machine pat- 
ented and introduced into use, offering them a half interest 
in it for their help, but they uniformly declined to invest 
their money in a talking machine. 

Mr. Herr, of Harrisburg, Pa., testifies that, as early 
as 1870 or 1873, Drawbaugh applied to him for help (D. 


Vol. 2. p. 668 }: 


~ 
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+*Q. 10. How often did he speak to you about that in- 
ventien?: 

“Ans. To the best of my recollection he drawed my 
attention to it every time he came there after the first 
tume he showed it to me; his object was to secure his in- 
vention, by getting a caveat, or some such thing he called 
it, and he wanted money to get it; he was a stranger to 
mec. 

“Q. itr. What did he say about his money matters, 
and about his wanting to get money to protect his inven- 
tion: 

«Ans. He said he was a poor man, and he couldn't 
raise the means, and if / would help him, or procure any 
person to assist him, he would give mea half interest 
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CurisTIAN Eperry (D. Vol. 1, p. 115-6) testifies that 
Drawbaugh, prior to Jan. 1, 1871, desired him to go into 
copartnership with him on the telephone, Mr. Eberly to 
furnish the money for a half interest in the invention, and 
witness did not accept the proposal. 

Henry F. Drawsauenu (D. Vol. 1, p. 400-1, Ans. 41 
43), testifies that from 1872 to 1879 his brother, Daniel. 
urged him to go in with him and furnish the means for 


this invention: and failing in this tried to borrow money 
from him for the purpose, but Henry, like Gardiner G. 
Hubbard, was fearful there was no money in it ( Ans. 45). 

Henry once asked a telegraph operator, Mr. Byers 
(Ans. 111, and see Byers, Id., p. 509), his opinion of its 
commercial value, and Byers discouraged him about it, 
and told him the telegraph people never would use it. 
Dantel asked [lenry to intercede with others to get him as- 
sistance, and he tried to do so, and saw different parties for 
him | Ans. 56), but evidently without effect. 

Major Henry Snyper, of Newville, Pa., testifies (1d., 
pp. 513-5) that Henry F. Drawbaugh came to him half 
a dozen times, in 1872. 3, or 4, and asked him to go into 


the enterprise with Daniel, to get the invention patented 
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and establish its manufacture. Henry urged it upon him, 
assured him of its capacity to perform its work, and of- 
fered him a half interest in it, but he declined to go into it. 

This testimony was confirmed in the Overland case by 
the depositions of Major Snyder's son, Joun H. SxypER 
| Add. Proofs, pp. 160-164), and Epwarp W. Epsy (Id. 
pp. 179-181). who fix the date positively as just prior to 
June 19, 1873. 

Henry Baytor, of York, Pa., testifies ( Id., pp. 1530-7), 
that from June, 1873, tll the spring of 1876, Daniel 
Drawbaugh urged him to advance the means to patent it, 
and to take a half-interest in it. (Ans. 5.)  Drawbaugh 
urged it on him whenever they met ( Ans. 18), and at one 
time in 1873 witness was almost induced to risk a few 
hundred dollars in it, and would have done so had he 
not been in an anxious state of mind over his own busi- 
Hess. . 

Tuomas Draper, of Dover, Del., testifies (D. Vol. 2, 
p. 1125), that in 1874 Drawbaugh wanted him to go into 
it and take an interest in it, but, although he thought it a 
good thing, vet he declined for the reason that he was 
living too far away and did not care to invest init: Mrs. 
Draper also discouraged him from going into it. (See 
Mrs. Annie E. Draper, D. S—rej. p. 208, Ans. 2-5.) 

Jesse Ercnoitz, of Dauphin county, Pa., testifies (D. 
S-reb. p. 154, Ans. 17,15), that Drawbaugh wanted him 
to go into it in November, 1873, and when he declined 
for want of means, asked him to urge it upon his friend, 
George B. Evster, which he did. 

Eyster (Id.. p. 890), corroborates Mr. Eicholtz’s 
statement. 

E. W. Cnuecuis, of Harrisburg, Pa. ( D. Vol. 1, p. 526), 


savs that Drawbaugh repeatedly urged him to go into it 
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in the early part of 1879, but witness was interested in 
the faucet and motor business and wished to push it 
along, and also was aware of the controversy that would 
arise with the Bell patents, and hence declined { Ans. 
11-13.) 

Dr. J. W. Morrirtr, of Harrisbugh, Pa., testifies that 
prior to the centennial year, and from that time on nearly, 
every occasion when they would meet afierw ards, Draw- 
baugh urged him to go into it and get it patented and 
put into use ( Ans. 22, 23). and, if he had not the means, 
then to get somebody else to dv , but witness looked upon 
it as a mere toy or maiter of amusement, rather than as 
an instrument of any utlity. (Ans. 25.) In the latter 
part of the time witness was afraid of the litigation that 
would result with the Bell telephone interest (Ans. 28 

30}, and decided to fO into the. faucet business instead, 
which he thought would prove more immediately re- 
munerative. (Ans. 24.) 

Dr. Morrit’s testimony is contirmed, in the Overland 
case, by the deposition of Col. Georce W. HUNTER, 
owner and proprietor of the Lochiel House, at Harris- 
burg, Pa., who testifies that Dr. Motlitt came to him and 
urged him to. invest in Mr. Drawbaugh’s invention, but 
he declined. He thinks this was before the centennial. 
( Add. Proofs, p. 172.) 

WinttiAm R. Gorcas, of Harrisburg, Pa., testifies (D. 
S. reb., p. 1,128) that some tme from 1873 to 1577, 
Drawbaugh came to him and wanted him to take a halt 
interest in some invention —he forgets what-—and patent 
it: but witness had lost about $4,000 in the old faucet 
and pump company, and “ had had a surfeit of it,” and, 
therefore, “didn’t pay any attention to it.” 
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Jacos E. Suetre., a member of the Clock Company 
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(D. Vol. 1, p. 212; Ans. 554, 56, 57), testifies that, 
although Drawbaugh had urged the value of the talking- 
machine upon him as far back as about 1873, telling him 
there was money in it, and that it would be better. than 
telegraphing (Ans. 4), yet he thought the clock of 
more pecuniary value, and went into that enterprise in 
preference to the telephone. People around the neigh- 
borhood shared the same opinion, and thought the clock 
a very valuable invention. (Ans, 58, 59.) 

Harman K. Drawsaucu (D. Vol. 1, pp. 557-8) tes- 
tities that his uncle Daniel, as far back as 1872, wanted 
to get some men to go in with him and furnish money to 
patent the telephone and run the business; and afterwards 
often urged witness to try to find such persons for him. 
( ns. 69. ) 

Carr. J. A. Moore (D. Vol. 1, p. 622), a member of 
the Axle Company, says that in May, 1875, Drawbaugh 


urged him to go into it, furnish the money to patent it and 


put it on the market, and offered him an interest in it if 


he would do so; but witness was engrossed in his own 
business and declined. (Ans. 23-25.) 

Wixtson Bear, another member of the Axle Company 
(Id., p. 629), testifies that he has a faint recollection of 
Drawbaugh’s offering him an interest in the invention and 
wanting him to furnish money to patent and introduce it 
(Ans. 10, 11), while the Axle Company were in business 
in 1875. 

It appears from Christian Eberly’s testimony (D. Vol. 
I, p. 117) that Drawbaugh was, along about 1571 or 
1872, trying to induce A/r. Lee, private secretary to Gov- 
ernor Geary, to take an interest in the invention. . (Ans. 
35-41.) 


Evias GRAYBILL (D. S-reb. pp. 185, 186) testifies that 


6 ge cee nate 
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in the summer of 1875, before September, Drawbaugh 
asked him to go into the telephone, take an interest, and 
get it patented. (Ans. 12-20.) Witness came very near 
doing it. (Ans. 47.) 

OrLANDO Kauney (D. S-reb. p. 229, Ams. 35--45 | 
testifies that in October, 1875, Drawbaugh tried to bor- 
row seventy-five or one hundred dollars from him to pat- 
ent the telephone. ; 

ALFRED DirLow (D.5-reb. p. 520, Ans. 3-6), testifies 
that prior to 1876 Drawbaugh applied to him for money 
to take out a patent, but he declined. This was, un- 
doubtedly, for the telephone. 

This array of evidence is further confirmed in the 
Overland case, by the testimony of Orrts (Add. Proofs, 
p. 124, Ans. 34, 35), Woopsurn (id., pp. 136-7, Ans. 
34, 35), and Erick (7d, p. 132, Ans. 25), all of whom 
visited Drawbaugh’s shop in July, 1873, just before the 
meeting of the Democratic County Convention, and saw 
his telephones, and to whom he made the statement that 
he had not the means to patent the invention himself, but 
Was expecting pecuniary aid from somebody, possibly 
Major Snyder or Henry Baylor, both of whom were con- 
sidering the matter about that time. 

Mr. Drawbaugh is an extremely sensitive and diffident 
man ( Moore, D. Vol. 1, p. 624, Ans. 36; H. F. Draw- 
baugh, ¢d., p. 402, Ans. 49, 50), and he seems to have 
approached a great many people on the subject indirectly, 
stating to them the value of the invention, his desire to 
patent it, his lack of means, and his wish to have some- 
body take hold of it with him—evidently hoping thereby 
to induce them to take hold of it themselves or to mention 
it to others who would do so. Thus he told J. Pals/ey 


(D. Vol. 1, p. 193), prior to 1874, that he himself had 


IQO2 


not the means ( Ans. 15), but if he could get some person 


to help him they could make a nice thing out of it ( Ans. 
16), and that de had asked fis best friends and they had 
all refused hin ( Ans. 17). Drawbaugh said that if he 
had the means, he would put it through very quick ( Ans. 
). Witness did not go into it, because it was a subject 
unfamiliar to him ( Ans. 18). He told his brother, Henry, 


‘ 


that he had asked a great many to go in with him (//. F: 
Drawbaugh, D. Vol. 1, p. 403, Ans. 56). Tle told VW. 


//. Hates, at various times, beginning in the summer of 
= = 

1874, that he wanted to patent the invention ( /a/es, D. 

Vol. 1, pp. 419-26). In the summer of 1874, he told 


him that he would get it patented if he had the means. 
but 4e had asked several men to assist him aud they 
just laughed at him ( Ans. 13, 16). “ Several times that 
l was there his mind seemed to be taken up with it: he 
said he would like to get it patented, but he had. not the 
means to do it: he said he could make a fortune out of 

(Cross-Ans. 23, 24.) “He was talking about 
1 the talking machines patented; all that kept him 
he had not the means of getting it pat- 
entea: that was his general conversation in all the inter- 
views that we had about it * (Cross-Ans. 42). -At first, 
‘d witness instrument “«C,.” he said he 
wanted to caveat it: afterwards, zvhen “ae showed Aim * AS” 


: dD ** and és DN hie <a sf he j rf / 2. Ar, cnlion perfected, and 


wanted to patent it (Ans. 33. 49, 33, 34, 41). He told 
Weaegoucr, in November, 1574, (hal the talking: machine 


vas perfected, and that he was going to get it patented 

at the same time showing him instrument “ A” ( Wag- 
eoner. D. Vol. 

is 

md saying that if he gol a patent on tt, it would be the first 


ATT TT »}) pds . Pile / on (} > = Lf \n ’ Fett ¥ mb hy 
. Pf my seta favaet i (fiehli Lai {fit oe Ui if . bbu% sU }. (ii Un 


ip. 122-5, Ans. §, 21. 9, 27-29, 24), 
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testifies (Id. pp. 347-60), that in March, 1875 ( Ans. 16), 
Drawbaugh told him that he had not the money to 
get a patent on it, but had been talking to a couple of 
men to goin with him and get it patented (Ans. 24). 
Witness would have gone in with him at that time if he 
had had the ready money in his pocket ( Ans. 25, 89), but 
felt it his duty first to provide for his family before reach- 
ing out too far for other things (Ans. 94). 4/udbler and 


Lense 


¢, who were at his shop together in January, 1874, 
testified that Drawbaugh told them he had the invention 
about completed and was ready to have it patented but 
did not have the means, and would have to find some way 
to push it through (Hubler, D. Vol. 2, p. 691, Ans. 9: 
Lenig, Id. p. 699, Ans. 4.) Dr. Updeyraff testifies (D. 
Vol. 2, pp. 1ro82-S4-8s5, Ans. 4, 12, 32) that in April, 
1875, Drawbaugh stated to him that a// he wanted then 
was some one lo LO tnlo wt with J. im, and pul money tnlo il 
lo gel it patented, and then he could talk directiv through 
the wires instead of telegraphing ( Ans. 4); that the same 
remarks were repeated at the visit of May, 1875. at which 
time the general conversation was on the machine and on 
his getting some person to gu in with him to procure a 
patent and put it before the people ( Ans. 12); and that, 
at all three visits, April, 1874, April, i875, and 
May, 1875, “the great trouble.’ with Drawbaugh 
was want of money—“each time he talked about his 
trouble, that he didnt have the money to patent 
it.” (Ans. 32). When Saffon was at the shop, in 
August, 1873, and asked why he did not get it patented. 
(.Sution D. Vol. 2, p. 1105, Ans. 14, 15), Drawbaugh 
explained to him that want of money was what prevented. 
To Spangler, in the fal] of IS; }. he made the same state- 


ment (Spangler, D. S.-reb. pp. 456-7, Ans. 29, 35). In 
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the fall of 1877, he told A7/cnue that he was too poor to get 
it patented, but that if he could get some help there was 
money init. (Kline, D. Vol. 1, p. 627, Ans. 9.) ‘In the 
early part of April, 1876, he told 9. G. Landis, that he 
would like to patent it, and would, if he could secure the 
means { Landis, Id., p. 632, Ans. 8); and, six or eight 
months afterwards, gave him to understand that some 
person was going to take hold of it with him and furnish 
the needed assistance (Ans. 10,14). To Wolf he stated 
in the early part of March, 1575 (D. Vol. 2, p. 674, Ans. 
5, 6), that he hadn’t the means to get it patented, but was 
poor (Ans. 9), but that, if he had the means to get it pat- 
ented, he would be one of the richest men ( Ans. 8). 
Fisker testifies (Id., pp. 658-go0) tha. in 1868 or 1869, 
Drawbaugh told him he was going to bring it to perfec- 
tion, and was making good progress with it (Ans. 2, 11); 
and that prior to the year 1575, he showed him instru- 
ment “ A” and said either that he had made or was going 
to make application for a patent on it. (Ans. 21.) 
Matthias says (D. Vol. 1, p. 549, Ans. 26) that in the 
fall of 1877, Drawbaugh, showing him “H” and other 
instruments, said the invention was all completed, but that 
he was still improving it and that he would like to havea 
patent on it but was too poor. In 1878 he made the same 
remark to LV, Y. Shoop in reference to his poverty, add- 
ing that as soon as he could get the means he would have 
the talking machine patented (Shoop, Id., p. 464, Ans. 7). 
Vhile Sprzuger lived at Milltown, from April 1, 1576, 
till January 6 or 7, 1877, Drawbaugh said half a.dozen 
times that his poverty prevented him from patenting the 
invention, but that if he only knew whom he could get to 
furnish the means he would go in with him. (Springer, 


Id., pp. 186-7, Ans. 40, 46, 47, 50.) While //olsinger 
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lived there, from September 13, 1873, to November 27, 
1876, Drawbaugh told him that he would patent the in- 
vention as soon as he could get the money to pay for it. 
(Id., p. 368, Ans. 63.) He would give anybody whom 
he could trust a fair interest in it, and had applied to peo- 
ple unsuccessfully for assistance (Ans. 64), but he evi- 
dently did not consider himself in a condition to borrow 
money to patent the invention and the improvements on it 
separately. M/fi/lard testifies (Id., p. 331, Ans. 72, 73) 
that Drawbaugh, with the experimenting that he was 
doing, could hardly make a living in 1874 and 15875, and 
gave witness to understand that he was too poor to patent 
the talking-machine, but would patent it as soon as he 
could secure the means. Drawbaugh made the same 
statements to 7. D. Auhucy (Id., p. 204, Ans. 41); to J. 
W. Smith, in 1874 (Id., p. 68, Ans. 19-21) and to Zach- 
arias (Id., pp. 47-50, Ans. 3, 30, 31). 

From this testimony, in connection with that already 
hercin reviewed, the following facts are clearly established, 
Vi1Z.: 

rt. That, at least as early as the winter of 1874-5, 
Drawbaugh regarded his invention as completed and 
perfected, although he realized that other valuable im- 
provements could and would be found out and added to it. 
(See Ilubler, Lenig, Bates, Waggoner, Updegraff, Hol- 
singer, Matthias and others. } 

2. That from 1869 to 15880, he was in extreme pov- 
erty, in debt, witha large family to support, distressed and 
impoverished by sickness and death in his family, with 
no resources but his daily laber, with no employment ex- 
cept the odd jobs that came in from neighbors, and with 
his mind so absorbed by his telephone work that he was 


unable to apply himself efficiently to anything else. 


3+ That when. ona few Occasions, he received smal} 
Sums of money, they were immediate], ‘demanded for the 
Payment of Pressing debs. and for his household neces- 
Sities, so that (Uno ume did he feel himself able ‘to apply 
them to the Securing of his inventions. 

4- That he p, Ped to be able tO Interest Others in the 
talking Machine, and nor Only made reasonable efforts to 
that end himself, buy tried to get his acquaintances to 
bring the Matter before their friends; and at times was 
probably “NCouraged to believe that his efforts tO get 
Others Interested y cre about to be successful. 

5- That hie etorts to Set others to $0 with him aj] 
Proved unsuc, essful, and of: entimes resulted jn Sublecting 
him Only to thejr ridicule. 

6 That. When his overtures (O Others had failed: poor 
as he was, and hopeless as Was his financia) cond} tion, he 
made efforts to borrow the Money with which to patent 
the invention himself, and In that faile ‘d also, 


The community not only took the Same view of his in- 


Vention that Gardiner (5. Hubbard. Thomas Sanders, 


William Orton and others entertained jn regard to: the 


Bell ; INVention When jt first appeared, to Wit: that It Was 


merely 4 Sclentific te Vv of no financial] Value. but CuMe to 
Hook Pq the 


a ¢ Knowle S© Of this fact came bitter], home to him. 


ms testifies (D, Vol. 


2, p. Ans. g21, , “2, 423), that 


“3 
es a - ; 
they Pidiculed lim, LOld him that he Was believed [oO be 


POOr inventor as an enthusiastic « crank ” 


’ ' . 7? , ‘* *. 
crazy, 4nd that ll Was SO laiked itt the Village Store, fet. 


row Savs ing Vol. 2.5 350, Ans. -7) that the people 


around Mj] ltown. relerrine to the Invention “called jt tom.- 


foolery.” hi UL Loner ld. | ~4, An Ss. -3 _ laughed « 
2.” feller. « Who hard] \ a W what ¢ electricity meant 


at that time.” “laughed ay it.” (ia P- 137, Ans. 21.) 


28° oe we tape yrs 
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Lory (Id. p. 226, Ans. 8) “thought that Drawbaugh had 

‘ turned out to be a fool.” Zimmerman (Id. p. 417, Ans. 
26) found Avuse/f considered crazy, because he believed 

in it. Sleury FF. Drawhaugh (1d., 401, Ans. 48) testifies 

_— that the invention caused people to believe his brother 
Daniel to be going crazy. utes (Id. p. 420, Ans. 15} 

says that those to whom Drawbaugh applied for assist- 

ance to patent it just laughed at him.” Avapp (Id. p. 

430, Ans. 34) “ laughed at the idea ~ of its taking the place 

of the telegraph. yers, the telegraph operator (Id. p. 

510, Ans. 6), laughed at the idea of such an invention. 

Bricker (ld. pp. 510-1, Ans. 1) says Drawbaugh told 

him he was considered crazy, and people were not will- 

ing to assist him with money. J/asser (1d. p. 607, Ans. 

2) “thought it was tomfooleryv,” and would not even 
— listen at the instrument when requested to. His brother, 
Fohu B. Drawhaugh Ad. pp. 553-4, Ans. 64) character- 

ized it as a “foolish thing,” and tried hard to persuade 

him to abandon it and GO lO work to provide better for his 

family. Leni (D. Vol. 2, p. 699, Ans. 1) thought it was 

ahumbug. CO pdegraf (id. pp. 1082-3, Ans. 4) at first 

doubted—thought Drawbaugh’s statements were going 

too far—knew men sometimes got crazy on inventions, 

and suspected that he was one of that class: but, after 

testing the invention, believed in it. Zear7ne (D. S.-reb. 

ah pp. 125, 127) at first thought it a humbug ( Ans. 29, 32), 


but, after testing it, changed his opinion ( Ans. 39). Mrs. 
Brown (id. p. 165, Ans. 21) “ always made light of it,” 
and Mrs. Drawbaugh joined with her (same Ans). 
Sprenkel (Id. p. 367, Ans. 22) says that the community 
regarded Drawbaugh as a foolish old man - sillv——halt- 
witted—for spending his time on such an invention. //os/er 


(Id. p. 369, Ans. 16) heard Drawbaugh called a « damned 
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fool” for trying io make a talking-machine. Graham 
(Id. p. 1059, Ans. 13) thought Dan and Harry both ¢razy 
when Harry told him about it. J/urphy (Id. p. 1063, 
Ans. 4) made the same remark as Graham. . 

Woods (1d., p. 1107, Ans 8) says it was spoken of jin 
the community as “ Drawbaugh’scrazy talking machine.” 

Landis (Id. p. 904, Ans. 37) says Drawbaugh te- 
marked that some thought him crazy. | 

W. W- Snyder (Id., p. 1074, Ans. 36, 39) “had great 
sympathy for him,” and thought he was getting “ cranky.” 
The talking machine seemed so ridiculous that he 
“thought the man was beside himself.” And, as we 
learn from the testimony of Chellis, H. F. Drawbaugh, 
Holsinger, Fettrow and others (and of Mrs. Drawbaugh 
herself in the Overland case), his wife opposed him from 
the beginning to the end, and his brothers tried to dis- 
courage him from his work. 

Yet all this opposition, ridicule, poverty and discourage- 
ment never for a moment moved him to abandon the ‘in- 
vention, nor diverted his mind from it. He seemed de- 
termined to cling to it, even if, as Mrs. Drawbaugh told 
Chellis, it should land him in the poor-house. In view of 
the evidence, no man can have the slightest doubt that if 
any one of his acquaintances had responded to his appeals 
for aid, the telephone would have been patented and ‘in- 
troduced into public use long before March, 1876, and 


before the earliest experiments of Professor Bell. 


Tue CoMPLAINANTS ATTEMPT TO ANSWER THE 
PRAWBAUGH CASE. 


In answer to the overwhelming proof of Drawbaugh’s 
priority of invention, as contained in defendants’ record, 
Vol. 1 and 2, the complainants, after raking the country 

> ? ban) a 


with their detectives and agents, from the summer of 


‘ 


1880 to the summer of 1883, and spending fourteen 
months in putting in their so-called rebuttal, offered the 
court merely an unsupported //eory and a few inconclu- 
sive ¢nferences, and asked judgment thereon against the 
testimony of over a hundred witnesses. 

Their /heory was substantially as follows, viz: 

First. That Drawbaugh never invented any telephone 
prior to Bell's exhibition at the Centennial. 

Second. That he derived his idea in some way from 
Bell; and 

Third. That after Bell's exhibition, telephones began 
to appear at Drawbaugh’s shop, in the order substantially 
as stated by Drawbaugh. 

In other words, that the history of Drawbaugh’s tele- 
phones really commenced in the fall of 1876, instead of 
1S0O0. 

This theory they attempt to support, first, by the 
“negative testimony ~ of from twenty to thirty witnesses 
who swear that they were at Drawbaugh’s shop, or in the 
neighborhood, at different times from 1865 to the fall of 
1576, without seeing or hearing of any telephones there; 
and, secondly, by the testimony of witnesses who have been 
at Drawbaugh’s shop, or in the neighborhood, since the 


summer of 1876, some of whom, even then, had no 
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knowledge of any telephones there, and others of whom 


had such knowledge, but only of the earher instruments. 

This class of evidence we shail refer to as the com- 
plainants’ “negative evidence.” It 1s weak, and, As a 
matter of law, entirely inconclusive as against positive 
testimony: and’ is, besides, specifically attacked and: de- 
stroved by the defendants in their surrebuttal and clésing 
proofs. 

Their ¢vferences are equally w eak, inconclusive and un- 
tenable. They consist mainly in the argument that be- 
cause Drawbaugh did not patent his invention nor thtro- 
duce it into public use, nor describe it in printed publica- 
tions, prior to Bell, therefore the court must conclude that 
he never made it prior to Bell. Whatever force. this 
argument might have in the absence of any explanation 
of Drawbaugh’s circumstances is completely destroyed by 
the facts set forth in defendants’ evidence and herein al- 
reviewed. 

The complainants also attacked the dates set forth in 
the testimony of the defendants’ witnesses, Decker, S. 


Nichols. U. R. Nichols. Stephens. Hamacher and his 


t ’ : . 
scholars, Geistweit. G. I]. Bowman. Herr. P. C. Zimmer- 


man. Llotftman and Draper: but, with the exception of 


i. 


one of Decker’s dates. in no case so as to aflect anv mate- 
= a oe tablished by 2 ie 4 

riai fact or Gate established Dv said WILDeSSES, | iie*l? plan 
veractaome@ler on ' benrare »aian ‘tun by a few of the 
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defendants witnesses, and then trv to make up for’ their 


failure to shake other witnesses by asking the court: to in- 


if 
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fer tNnac Decause _WO Ol three Were In erro! therefore al 
were. Whatever force there might have been in this 


+ " } . } 4} eon : a e e be 
arcument was destoved by their failure to establish the 
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fact that anv « t ine Cerencants Willnesses Were in error as 
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We will consider these matters in the following order, 
to wit: 

First. The complainants’ negative evidence and the 
answer thereto. 

Secondly. ‘Their attack upon the dates or facts testified 
to by particular witnesses for the defendants. 

Lhirdly. Their argument as to the conclusion to be 
drawn from Drawbaugh’s not patenting the invention, in- 
troducing it into commercial use, or announcing it in 


printed publications, prior to Bell. 


tr. THE COMPLAINANTS NEGATIVE EVIDENCE. AND THE 
ANSWER THERETO. 


This evidence and the defendants’ reply thereto ts fully 
and carefully analyzed and compared in Appendix C, to 
which the court is here referred, and which demonstrates 
the utter unreliability and worthlessness of all this class 
of evidence. so laboriously introduced to cumber the rec- 
ord in this case. In addition to what is there said. the 
following comments are appropriate to the subject here: 

First. As amatter of Jaw, all such evidence is intrinsi- 
cally worthless as against affirmative evidence. The legal 
presumption is always radically and strongly in favor of 
the athirmative witnesses. 

In Starkie on Evidence, Vol. 1, p. 516, section 32, the 
law is stated as follows: 

“If one witness were positively to swear that he saw 
or heard a fact, and another were merely to swear that 
he was present, but did not see or hear it, and the wit- 
nesses were equally faithworthy, the general principle 
would, in ordinary cases. create a preponderance in favor 
of the atlirmative: for it would usually happen that a wit- 
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ness who swore p sitively. minutely. and circumstantially 


to a fact which was untrue, would be guilty of perjury, 
but it would by no means follow that a witness who 


swore negatively would be perjured, although the athrm- 
ative were true: the falsity of the testumony might. be 
ttributed to inattention, mistake, or defect of memory; 
and, therefore, even independently of the usual presump 
tion in favor of innocence the probability would be in 
favor of the aifirmative. If. tor imstance, two persons 
should remain in the same room for the same period ot 
time, and one of them should swear that during that time 
he heard a clock in the room strike the hour, and‘the 
other should swear that he did not hear the clock 
strike, it is very possible that the fact might be true, and 
vet each might swear truly. It is not only possible, . but 
the latter witness, though tn the same room, 
h inattention, might be unconscious of the fact, or, 
being conscious of it at the time, that the recollection .-had 
afterward faded from his memory. It follows, theretore, 
by way of coroilary to the last proposition, that in such 
cases, unless the contrary manifestly. appear, the ‘pre- 
sumption in favor of human veracity shall operate to sup- 
port the aflirmative.” | 


In Sétif v. Huidekopers, 17 Wall.. 354, 394, the Su- 
preme court of the UL nited States held as follows: 


. 


* The court charged the jury, ‘that it is a rule of -pre- 
sumptions that ordinarily a witness who testifies to an 
atlirmative is to be preferred to one who testifies to a 
negative, because he who testifes to a negative may have 
forgotten. It is possible to forget a thing that did 
happen. It is not possible toremember a thing that never 
existed. 

* We are of opinion that the charge was a sound ex- 
position of a recognized rule of evidence of frequent ap- 
plication, and that the reason of the rule, as stated in the 
charge, dispenses with the need of further comment on it 
here.” 


In Gilbert on Evidence. edition of 1So. p. 140, the rule 


is stated as follows: 


ee —— 
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“One atlirmative witness countervails the proof of 
several negative, because the affirmative may swear true 
and the negative also; for the negative may commonly be 
that they Know not of the matter: the afhirmative swears 
that is, and so the affirmative may be true and the nega- 
tive also: for the thing that one swears may be true, 
though the other knew nothing of the matter.’ 

In Chambers & Jatman v. The Queen's Proctor, 2 
Curteis, 415, Sir Herbert Jenner says: “ Upon general 
principles, atfirmative is better than negative evidence. A 
person deposing to a fact which he states he saw, must 
either speak trulv, or must have invented the story, or it 
must be sheer delusion. Not so with respect to negative 
evidence: a fact may have taken place in the very sig! 
of a person, who may not have observed it, or if he did 
observe it may have forgotten yg 


In this case, of three attesting witnesses to a will, two 
deposed that the testator did not sign the will in their 
presence, and the other, that he did. The court, Sir 
Herbert Jenner, held, on this proof, that the will was 


signed in the presence of the three witnesses. 


In Acnnedy's cree v. Aenuedy’s Heirs, 2 Ga., $71, p. 
616, the court says: “The testimony of a witness who 
aprens positively to a fact 1s entitled to more considera- 
ion than several witnesses whose statements are merelv 
panes Of the former character is the evidence of 
the Dolines and most of the witnesses who sustain them 
-while the greater number of those who testify in op- 
post nto them merely state that they were well ac- 
quainted with William (the grantor) “and Joshua Ken- 
nedy ~ (the grantee)—*“never heard them say that the 
deed of 24 was intended to secure the property conveyed 
to the children of the former: that. had such been their 
intention, thev believe they would have heard It. Such 
evidence is too loose and inconclusive to overthrow the 
positive declaration’ of respectable witnesses.” In this 


case. the court held a deed which was absolute on tts 


face Lo have beet made in trust for the children of Lone 
erantor. 
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See, also, 
Purviance v. Angus, t Dallas (Pa.), 18o, 


Ralph v. R. R. Co., 32 Wis., 178. 


Gor, am V. Pe} fon, 2 Scam. ' Il. be 302. 


Delk v. State, 3 Head. (‘Tenn.), 79, §1. 
Matthews v. Poythress, 4 Ga., 287, 295. 
Scibert vs. R. R. Co., 49 Barb., 383.. 
Tlepburn v.. Bank, 2 La. Ann., 1007. : 

And many other cases. In Sedert v. R&R. PR. Co., the 
court characterized negative evidence very strongiy. 
Certain witnesses swore that the bell of the engine was 
rung, and other witnesses swore that, although present, 
they did not hear it. The court said that the negative 
testimony was only * ¢he s/rghest possible evidence, scarcely 
“ suficient uncontradicted to take the case to the jury.” 
Yet this is the kind of evidence upon which the complain- 
ants rely to overthrow the vast accumulation of positive 
proots on the part of the defendants. 

Second. It is evident from the language of the author- 
iuies, that, for such evidence to have any weight at all, the 
negative Witnesses must greatly outnumber the affirma- 
tive. The testimony of a single affirmative witness out- 
weighs that of several negative. But, in this case, on the 
contrary, the affirmative witnesses enormously outnumber 
the negative. We have already seen that one hundred and 
ninety-seven persons testify to knowledge of Drawbaugh’s 
talking machines prior to February 14, 1876, of whom 
one hundred and twenty-six actually saw the machines, 
and over sixty heard talk through them, or were present 


-_- 


when others were successfully talking through them. To 


t 


this array of proots, the complainants gravely re! 


meet V 
upon the fact, that, by searching several counties of 


. 


Pennsylvania and four other states of the Union, forty-five 
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persons could be found, some of whom were not in Draw- 
baugh’s shop for years at a time, others never there after 
1570 or 1872, others never there tll IS77 or later, others 
never there except for some brief errand which they ac- 
complished and then went away, and others hostile to 
him, who concur in stating that they either never saw or 
knew of his talking machines prior to 1876 or, if they 
did, have forgotten the fact! Such stuff is unworthy the 
serious consideration of the court, even if were uncon- 
tradicted, which it is not. 

Third. Out of the forty-five negative witnesses, a 
large number, as will be seen from Appendix C, immedi- 
ately contradict their own negative evidence. William 
Darr, who moved away from Milltown in the spring of 
1570, but was introduced to swear that he never saw or 
heard of the talking machine, was obliged to testify, on 
cross-examination (see p. 130, av/e), that Drawbaugh 
was talking to him about’ cenversing across the 
Auantic Ocean, prior to his removal from Milltown. 
Abraham Ditlow, who testitied that he first knew of 
Drawbaugh’s talking machines in March, 1877, was 
afterwards able to positively fix the date as far back as 
1874. ‘Joseph Ditlow, who testitied that he first knew 
of the talking machine in March, 1877, upon reflection 
was convinced that he had known of the invention many 
vears before that date. ‘facob Evans, who testitied that 
he first knew of it in 1877, subsequently remembered 
and testitied positively to seeing it and talking through it 
about December 1,.1875.  “ r/ando Auhuey, who testitied 
that he first knew of it about 1876 or 1877, had hardly 
arrived home in Illinois before he remembered seeing tt 
as far back as 1875, and remembered seeing the circuit 


wires as early as 1873, and immediately wrote both the 
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complainants’ agent and counsel, desiring to be allowed to 
return and correct his testimony; but his request received 
no attention from them. Upon recall by the defendants, 
he testitied to hearing talk through Drawbaugh’s ma- 
chines in July, 1875, and from his description: of the in- 
strument used by him as a receiver, it was undoubtedly 
“«[P” or “« E.” 

Woefliam <Natcher, never at Drawbaugh’s shop after 
August 9, 1872, testified that Drawbaugh didnot tell him 
of the talking machines while witness lived at Milltown; 
but, on recall by defendants, swore positively to having 
heard of them from others prior to August 9, 1572. 
Michael H. Natcher, never at Drawbaugh’s shop after 
August 9, 1872, testified that he never saw Drawbaugh’s 
talking machines while he lived at Milltown; but, on re- 
call by defendants, declared that he had heard of them 
frequently while he had lived at Milltown. 

These seven witnesses of the complainants prove, first, 
that prior to 1871, Drawbaugh was talking about transmit- 
ting speech across the Atlantic Ocean; secondly, that prior 
to August 9, 1872, his talking machine was a matter of 
common notoriety in Milltown and vicinity: and thirdly, 
that Drawbaugh’s perfected machines were: seen and suc- 
cessfully talked through by them in July, 1875, and about 
December 1, 1875. Their festimony unot-only does not 
prove a negative, but, in fact, it overthrows the entire 
structure of negative evidence so carcfully built up by the 
complamants, and it substantially proves the defendant 's 
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Fourth. Of the said forty-tive negative witnessrs, 
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twenty-three, to wit: W7//ram Darr, Faceh Carns, Cyrus 
Bowman, Abraham Ditlow, Joseph Ditlow, Facob Evans, 
Amos Frozwnfelter, William Frozwunfelter,. Theodore Gris- 
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singer, Daniel Hart, Samuel F. Hauck, Fohu F. Hursh, 
Orlando Kahuey, Benjamin Kauffman, George W. Ais- 
suger, George W. Mumper, Michael H. Natcher, Will- 
tam .Natcher, F.C. sNesbit, E. MM. Nichols, Henry S. 
Rupp, Geo. W. Rowe and William Sadler, stand specifi- 
cally rebutted by the evidence, as will be fully seen by 
reference to Appendix C. It was only after the defend- 
ants had completely disproved the negative testimony of 
the Ditlows, Evans and Kahney, that those witnesses were 
allowed to come back on the stand and correct their for- 
mer Statements. 

Of the remaining twenty-two negative witnesses, nine, 
towit: AV. F. Bailey, Geo. W. Herges, Keifer, C. A. Landis, 
I. D. Landis, Rufus EF. Shapley, Matthews, H.R. Mosser 
and Worley, appear to have never been in Drawbaugh’s 
shop till after the summer of 1876, and hence can give 
no evidence as to what was or was not in that shop prior 
to that time. This leaves but thirteen, out of the entire 
forty-five, to comment upon at this point. Of these thir- 
teen David A. Hauck is shown, upon cross-examination, 
to have had a controversy with Drawbaugh in a patent- 
office interference, in the course of which it was proved 
that he attempted to steal Drawbaugh’s faucet invention, 
and perjured himself to sustain his theft, and that he was 
adjudged by the patent office to have deliberately sworn 
to a gross and material falsehood in said proceeding, and 
his evidence was consequently disregarded. 

Theophilus Weaver is shown upon cross-examination 
to be a disreputable shyster, employed by the complain- 
ants to assist in hunting up evidence against Drawbaugh 
before going on the witness stand, strongly prejudiced 
against the defendants, and to have contradicted himself 


in important particulars, so that his testimony is totally 
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unreliable. The testimony of Cyrus Avssinger, George 
F. Arssinger and George W. Aissinger, Fohn M. Kis- 
singer and F.C. Zimmerman, all members of one family, 
is shown, by their record in the ram matter (see Ap- 
pendix A), to be at least very questionable, if not alto- 
gether discredited, and is contradicted by William Natcher, 
who heard old Mr. Kissinger (George W.) speak of 
Drawbaugh’s talking machine prior to August 9, 1872. 

Of the entire number of negative Witnesses, we have, 
therefore, only seven left, viz.: Harro, Lloyd, Major, 
Henry Neidig, Jacob Neidig, A. L. Rupp and George C. 
Rupp, who were at the shop prior to October, 1876, 
whose negative testimony is uncontradicted,: and whose 
character is unimpeached by the evidence in the case. 

Of these seven witnesses Hurrois an unintelligent farm 
laborer, who worked at Samuel Hertzler’s near Milltown 
from March 1, 1575, to March 1, 1877, and was occasion- 
ally in Drawbaugh’s shop during that period, ‘and testifies 
that he never saw nor heard of the talking machine. The 
best commentary that can be made on his:evidence is 
that, dy the complainants own proofs (see testimony of 
Shapley and [. D. Landis), ¢he talkine-machtne was cer- 
tainly there during a considerable portion of that time, and 
al least as carly as October 3, 1876, and Drawbaugh had 
been talking through it, and was very enthusiastic about it. 
It follows, therefore, that this witness’ ignorance of its 
existence 1s, by the complainants’ own showing, utterly 
inconclusive and immaterial. The invention was admit- 
tedly there, but he did not know it, or has forgotten t— 
probably the latter. J/aj7or is a man who worked for the 
Haucks, making faucets at Drawbaugh’s shop, about one 


month in the summer of 1874. Witness did his work in 


the lower story of the shop, while Drawbaugh occupied 
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the upper story. He was never in Drawbaugi’s room 
but once (Ans. 22), at which time he saw things the 
character of which he did not know ( Ans. 44). He did 
not even know where the faucet strainers were made 
(Ans. 14), although it 1s elsewhere in evidence that they 
were made on the same floor occupied by Drawbaugh 
(C. Vol. 1, p. 808). And, finally, he frankly admits 
(Ans. 40, 41), that his memory of events is very unre- 
liable. It is obvious that the failure of such a witness to 
recollect the talking machines is not evidence. 

Abraham L. Rupp and George C. Rupp were oc- 
casionally at Drawbaugh’s shop, although they lived 
about two miles distant. Their visits appear to be in- 
frequent, and usually on some errand, such as to grind 
knives, etc. They were there, separately, in the winter 
of 1877-8, and both of them saw and talked through the 
telephones there that winter, and they say that was the 
first knowledge they had of them. There ts, however, no 
evidence that either of these fwvo witnesses was in that shop 
for many years prior to that winter. One of them (C. 
Vol. 2, p. 1125, was asked whether he could swear that 
he had ever been there in the five years preceding that 
time, and answered (Ans. 32) that he could not swear 
that he had. Although they lived together, neither of 
them felt interest enough in a talking machine to mention 
to the other that he had seen it or talked through it (pp. 
1126-27), and, until they testified, did not know of such 
fact. (p. 1127. Ans. 52.) When A. L. Rupp saw 
and talked through it, he took no interest in it and asked 
no questions about it. (pp. 1118-1119. Ans. 70-77.) 
He could not identify the instrument which he saw and 
listened at, but George identifies “ A” as the one which 


was used when he (George) was there. (p. 1124.) It 
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is perfectly manifest that the negative testimony of such 
witnesses is absolutely worthless. | 

The negative testimony of Henry Neidig-and Facob 
Nerdig, father and son, is almost equally. worthless. 
Henry Netdig does not even state that he ever was in 
Drawhaugh’s shop in his life. Ue lived one er two miles 
away, and, when he had any errand at the shop, was in 
the habit of sending others, generally his son, to attend to 
it. (C. Vol. 2, p. 1526, Ans. 57.) Whenasked by com- 
plainants’ counsel if his son was observant of, and inter- 
ested in, mechanical matters, he gave the peculiarly 
guarded and suggestive answer (p. 1526. Ans. §8) that 
he was “ fo a certain extent!” The son says he was at 
the shopa good many times between the spring of 1870 
and the fall of 1874 (C. Vol. 2, pp. 1236-7, Ans. 17), 
was there, but not as often as before, from the fall of 
1874 to the spring of 1876 ( Ans. 19), was there but sel- 
dom between the spring of 1876 and the spring of 1877 
| Ans. 20); and never was there afterwards. (Ans. 21.) 

In answers 108, 109, 113, 114, 117, etc., -he says he 
cannot remember being there after the very early part of 
the year 1876. He began to learn his trade in Shire- 
manstown, in the fall of 1874 (Ans. 64), and it is probable 
that he was at Drawbaugh’s shop very seldom after that 
date, as his occupation at Shiremanstown would be likely 
to keep him away. 

When at the shop, from 1870 to 1874, he was gen- 
erally on errands. (Ans. 18.) He could not testify 
that he ever saw an electric clock there prior to the sum- 
mer of 1875 ( Ans. 173); although it is abundantly estab- 
lished by both ‘complainants and defendants that such 
clocks were there from 1870 to the present time. He 


says he never saw nor knew of Drawbaugh’s talking 
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machines, and thinks (Ans. 177) that he would not have 
forgotten them, because he remembered things of less 
importance. He is the only witness, of all whom we have 
commented upon, whose negative testimony ts of any value, 
and how little even his testimony is worth can be judged 
from the fact that it would equally negative the clocks 
prior to the summer of 1875, although they were admit- 
tedly there all the time for many years before that date, 
and were, of course, much more conspicuous objects than 
the talking machines. /saac Lloyd, of Harrisburg, was 
at Drawbaugh’s shop twice in 1866 or 1867, on a busi- 
ness errand, before the shop was moved into the old 
clover mill (C, Vol. 2, p. 1265, Ans. 10), and again with 
Worley, in February, 1878 ( Ans. 52), to see the electric 
clocks. Between 1867 and 1878, he was there two or 
three times, to wit: once, about 1871 or 1872, to see the 
nail feeder ( Ans. 80-81) and twice (about 1875, 1876 or 
1877—see Ans. 72-77), to get a lens ground. He never 
saw any telephones there, and until his visit of February, 
1878, (the last time he was ever there—Ans. 71) did not 
hear of them. He thinks he got the lens ground in 1877 
(Ans. 72, 73), but, if such was the fact, the telephones 
were certainly there at the time, although he does not 
remember them. .(See testimony of complainants’ wit- 
nesses, Shapley, Landis, A. Ditlow, J. Ditlow, O. Kahney, 
and others, who establish that fact.) That the witness 
did not see or hear of the telephones when he went to see 
the nail feeder in 1871 or 1872, is not remarkable. The 
nail feeder was kept in the basement ( See Kahney, C. Vol. 
3, p- 2038, Ans. 32; Nichols, C. Vol. 1, p. 854, Ans. 21} 
while the telephones were ordinarily kept in the second 
story above. It does not appear that Drawbaugh was 


present, nor that the witness went into the upper part of 
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nail machine and go away. His two visits to the old 


shop near the grist mill in 1866 or 1867, were on business 
errands, and there is no significance whatever in the fact 
that he was not then shown the talking machines. Geo. 
Bb. Eyster (D. S-reb. p. Sgr, Ans. 4) testifies that, at 
that early period, Drawbaugh did not want everybody to 
see the talking machine, which was then incomplete and 
experimental. The only visits of this witness, therefore, 
at which he might reasonably be expected to have learned 
of the talking machines, were in 15877, when they were 
admittedly there, and February, 1878, when they were 
talked about although not shown. Such negative evi- 
dence fails to be of any torce whatever. 

This exhausts the entire list of negative witnesses ex- 
amined by complainants in their rebuttal. The complain- 
ants evidently came to the conclusion, after finishing their 
rebuttal, that their negative evidence needed: strengthen- 
ing up, and, in the course of the year following, they 
found three additional persons sufficiently ignorant or for- 
vetful of the facts to serve their purpose, and called them 
while putting in their evidence in rejoinder. Of these 
three persons, Fohkun Aahney, George Ditloz and Simon 
(’. Wilson, Kahney, an old man, testified that although he 
was at Drawbaugh’s shop a good many times he never 
saw or heard of the telephones which bis four sons, Nor- 
man, Ira D., Orlando and Augustus, all saw, and several 
of them talked through prior to Bbell’s invention, while 
neither Ditlow, who lived at Camp Hill, nor Wilson, 
who lived in Harrisburg, appear to have ever been inside 
of Drawbaugh’s shop in their lives, but can only testify to 
no recollection of having heard of the talking machines 


which were there. 


Both under the rule of law above stated and also as a 
matter of simple common sense, the entire negative testi- 
mony of the forty-eight witnesses examined by the com- 
plainants to prove that there were no talking machines at 
Drawbaugh’s shop prior to Bell's invention, would not 
rebut the affirmative testimony of a single credible wit- 
ness who saw and talked through them. 

Fifth. The complainants, in the very act of putting 
in their negative evidence, demonstrated its utter worth- 
lessness. They proved by numerous witnesses that 
Drawbaugh had talking machines that were seen in 1576, 
1877 and 1878, and were talked through and were even 
referred to in the newspapers, and then called witnesses 
to swear that they never heard or knew of them till 188o. 
(See William Sadler, C. Vol. 1, p. rog1, Ans. 45; Dan- 
iel Hart, Id. p. 1515, Ans. 24-25.) And vet those wit- 
nesses express, just as positively as the others, their opin- 
ion that he could not have had talking machines there 
without their knowledge. Other witnesses, such as 
Bailey, the Frownfelters, Grissinger, George W. Heiges, 
John F. Hursh, Mumper, Mosser, Nesbit, A. L. and Geo. 
C. Rupp and Weaver, say they never heard of them un- 
til about the latter part of 1577 or some time in 1578, al- 
though the machines were confessedly there long prior to 
those dates. These facts alone, when properly considered, 
show that negative evidence is utterly unreliable and in- 
conclusive, and strongly commend the wisdom of the 
courts in classing it as the lowest species of evidence, in- 
admissible to rebut positive affirmative testimony. 

Sixth. A great many facts appear in the case which 
curiously emphasize the worthlessness of negative evi- 
dence. Take, for one example, the testimony of J. C. 
Nesbit (C. Vol. 1, pp. 687-706). He was at Draw- 
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baugh’s shop in July or August, 1878, with one Hull 
(who died in the spring of 1879), to procure materials for 
a historical sketch of Milltown to be published in Wing’s 
History of Cumberland County, and was called to prove 
that Drawbaugh did not mention the telephones. In con- 
nection with his testimony the complainants introduced the 
history containing a brief sketch ot Milltown and even of 
Drawbaugh’s shop, but silent as to telephones: In cross- 
examination, however, the defendants produced a manu- 
script made by Hull at that very visit, which conclusively 
showed that Drawbaugh dd mention the telephones— 
both carbon and magneto—as his invention; and, upon 
the defendants’ demand, the complainants were obliged to 
put in another copy of the same history, which was printed 
at the same time with the copy they first introduced, and 
which contained, in an appendix, the substance of Hull’s 
manuscript statement about Drawbaugh’s - telephones! 
Here was shown, not only a reprehensible effort on the part 
of the complainants to deceive the court by introducing an 
incomplete book, but also an unanswerable rebuttal of the 
witness’ negative testimony by means of a writing made 
during the very interview which formed the subject of his 
deposition. How many such witnesses as this would 
suffice to overthrow the positive testimony of one credible 
person! And who can say that the testimony of any one 
of the negative witnessess is more reliable than that ‘of 
Nesbit? He is an intelligent and honest man, and was 


testifying to a visit of comparatively recent date; so that, 
had it not been for the annihilating manuscript, his testi- 
mony would have carried more weight than that of any 
other of the complainants’ negative witnesses. As it stands, 
however, it is not only ruined, but, in its ruin, beautifully 


exposes the fallacy ot the whole mass of negative evidence 
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introduced in this case, and also exposes the questionable 
methods of the complainants. The defect of this. kind of 
evidence is radical, and does not depend on the character 
of the witnesses. It isan attempt to establish facts by what 
people do not remember, and the more worthless the 
memory is, the better it serves the purpose. 

Seven. The complainants’ negative evidence, feeble as 
it is, is the best that they could gather by carefnlly se- 
lecting such as would answer their purpose and rejecting 
all other. For example, when Yokn A. Smith recom- 
mended their agent, Comfort, to see Abraham May, as a 
person likely to know something of Drawbaugh’s talking 
machines, Comfort’s reply was that “ that wasn’t the kind 
of evidence he wanted.” (D. S-reb. p. 1117, Ans. 28.) 
So, too, when some of complainants’ attorneys interviewed 
Draper, before the defendants even knew of his existence, 
and were assured by him that he had seen and talked 
through Drawbaugh’s machines as early as 1874, the at- 
torney promptly told him that he needn't be uneasy about 
being called away as a witness, as they should not want 
him! (Thos. Draper, D. Vol. 2, p. 1130.) onathan 
Fry was sought by Comfort, but when he told what he 
knew, he was no longer considered a desirable witness. 
(Fry, D. S—reb. p. 333.) Comfort also interviewed Bar- 
ber, but having Jearned that he would be a positive, in- 
stead of a negative witness, had no further use for him. 
( Barber, D.S-reb. p. 375. He also interviewed £cho/z, 
and, for the same reason, rejected his testimony. (Eicholz, 
D. S-reb. p. 155.) Al/rs. Spangler told Comfort that she 
had seen the talking machines while her family lived at 
Milltown prior to August 9, 1872, and the complainants 
did notcall her. (Id. p. 177.) Graydbill was rejected by 


the complainants for a similar reason. (Id. p. 189.) It 
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is evident that the truth was not wanted, but .they were 
merely searching the community for persons who could 
be used to mislead the cuurt. This one fact of their care- 
fully sifting out and rejecting all who had any knowledge 
on the subject, ought to condemn their whole work. 

Facts of the same character also appear in the Over- 
land case, and place the complainants even in a worse 
light. The case of the Peoples’ company was argued 
and submitted about the rst of October, 1884. The 
evidence in the Overland company’s case was not com- 
pleted for several months thereafter, during which time 
much additional evidence was taken relative to Draw- 
baugh’s invention, as we have already seen. - In the ar- 
gument of the People’s case, Mr. Storrow, in words 
guoted in full (Add. Proofs, p. 142), made a savage 
assault upon the defendant for not having called as a wit- 
ness, David Stevenson, Fr., in the course of which he 
said: 

“Tf there was a telephone there he must have known ev- 
erything about it, but they do not put him on the witness 
stand. I do not need toargue the importance of that line of 
conduct. When you come to read the brief you will find 
case after case with comments upon the conclusive eflect, 
under such circumstances, of the failure to call a witness 
by the party upon whom the burden, and upon whom a 
very heavy burden rests.” And yet Alr. Slorrow knew 
when he uttered those words, that Mr. Stevenson if called, 
sould have been a good witness for defendants, for his 
agent, Comfort, had long before been informed by Mr. 
Stevenson that such was the fact. (See Add. Proofs, p. 
149). «And Stevenson’s evidence alone ought to be con- 


i _ —_— - : a 
ciusive of the case. (oece Add. | roofs. pp- Ty! IS5: 164 


171. 


a_i | — 


217 


So, also, the complainants’ counsel in the court be- 
low, animadverted severely upon the defendants for 
not having called and examined more of the workmen 
of the old Faucet Company, and argued that our failure 
to do so, was evidence that such workmen would testify 
against us if called. But in the Overland case subse- 
quently, two of those workmen, Joseph H. Gregory and 
Emanuel &. Gregory, of Taunton, Mass., were called and 
examined for defendants, and they testified not only to 
knowledge of Drawbaugh’s telephones prior to December 
5, 1870, but that they had both informed Mr. Storrow’s 
agent, Tompkins, of that fact several years before their ex- 
amination as witnesses. | Add. Proofs, pp. 184, 192, 193.) 

We leave the court to make its own comments upon 
the course pursued in these matters by the complainants’ 
counsel. 

Complainants’ counsel in the People’s case below also 
commented harshly upon the fact that defendants had not 
called Mrs. Drawbaugh as a witness. In the Overland 
case she was subsequently called and examined, and her 
testimony not only establishes the successful use of the 
telephone in the summer of 1872, but sustains every part 
of the defense. (Add. Proofs, pp. 221-233}. 

Eveht. In conclusion, so far as this topic is concerned, 
we may briefly recapitulate as follows: First, a majority 
of the negative witnesses are proved positively to have 
been looking at, or talking about, Drawbaugh’s talking 
machines long prior to the dates fixed by them as the 
time of their earliest Knowledge of such machines; sec- 
ondly, of the remainder, a majority were never in Draw- 
baugh’s shop until after the summer of 1876, and there- 
fore cannot establish what was or was not there before 


that time; thirdly, of those who were there after the sum- 
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mer of 1876, a goodly number establish the fact that he 
had talking machines at least as early as October 3, 1876, 
and from that time onward; fourthly, yet others, in the 
same period, were utterly ignorant of such machines be- 
ing there, and tend to negative the existence of the 
machines as strongly after October 3, 1876, as before 
that date; fifthly, a considerable number of the negative 
witnesses returned to the witness stand and testified posi- 
tively to having seen and heard, and some to having talked 
through these machines prior to the date of Bell’s inven- 
tion; sixthly, the testimony of some of the negative wit- 
nesses is manifestly biased and unreliable, and one of the 
most important of them stands contradicted by a_ paper 
written during the very visit which he made to Draw- 
baugh’s shop; seventhly, the affirmative witnesses out- 
number the negative, more than four to one; eighthly, the 
negative witnesses do not represent the voice of the com- 
munity, but were carefully sifted out by complainants’ 
agents and attorneys; and, lastly, the rule of. law con- 
demns the whole class as incompetent to meet the testi- 
mony of affirmative witnesses who testify to facts within 
their own knowledge and memory. 

We are justified, therefore, in asking the court to dis- 
miss the complainants’ negative evidence as utterly worth- 
less—-to lay it out of consideration altogether, as too trivial 
to be dignified by the further attention of a tribunal seek- 


ing for the truth. 


2. THE COMPLAINANTS ATTACKS UPON THE DATES OR 
FACTS TESTIFIED TO BY PARTICULAR WITNESSES FOR 
THE DEFENDANTS. 


Out of the one hundred and ninety-seven witnesses 
who establish the date of Drawbaugh’s invention as prior 
to February 14, 1876, the complainants have made a lame 
und impotent attempt to shake the dates of about a 
dozen, to wit, Decker, S. Nichols, N. R. Nichols, 
Stephen, Hamacher and his scholars, Geistweit, G. H. 
Bowman, Herr, P. C. Zimmerman, Hoffmann, Jacob Ev- 
ans, Draper, and one or two others. 

If we should lay all these witnesses out of considera- 
tion altogether, the dates and facts as to Drawbaugh’s 
priority over Bell would still remain incontestibly estab- 
lished by more than one hundred and seventy-five credi- 
ble witnesses, very many of whom were never at the 
shop after June 1, 1875, and, therefore, could not have 
confounded earlier with later dates. We might, with 
reason, dismiss the whole matter with this single com- 
mentary; but, in order that the court may fully under- 
stand the utter insignificance of complainants’ efforts to 
meet our case, we shall briefly discuss this attempted spe- 
cific rebuttal, which, in most instances, will be found 
simply farcical and ludicrous. 

For example: (Gers/weit D. Vol. 1, pp. 457-62) testified 
that he went to work to repair Musser’s mill at New 
Cumberland, in June, 1870 ( Ans. 3-12), and during the 
job worked “ at millwrighting * (Ans. 2); that, after the 
millwrighting job was done, he worked in the mill about 


a year and a half (Ans. 5); that, while repairing the mill, 


he had occasion to use a ratchet-drill to bore an iron shaft, 
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and went to Drawbaugh’s shop at Milltown, to borrow 
one (Ans.g-11); and that, on a visit to borrow the ratchet- 
drill he first saw and plainly heard talk through Draw- 
( Ans. 13 22.) 
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baugh’s talking machines, « B ” and « F. 
He further testified that he was never at the shop after 
the fall of 1876 (Ans. 25), but that during the period 
from the summer of 1870 to the fall of 1876 he also saw 
Exhibit « D” or « E,” or both (Ans. 26, 27), and proba- 
bly «H” (Ans. 30, 31). To meet this evidence, com- 
plainants call Henry R. Mosser, who swears that the re- 
pairs on his mill began on June 26, 1871 (C. Voi. 1, p. 
370, Ans. 26), at which time Geistweit commenced to 
work for him (Ans. 27), and worked about a year and a 
half (Ans. 31, 34), and that Geistweit helped to repair 
the mill in 1871 (Ans. 36), but he “never knew him asa 
millwright ” (Ans. 23). Vow, Gerstwert never testified 
that he was a millwright, but only that he “ worked at 
during that particular job, his. general 


millwrighting ” 
business being that of steam engineering. He erred just 
one year in the date of the job, which is a perfectly natu- 
ral error after the lapse of more than ten years; :and it is 
utterly immaterial whether his visit to Drawbaugh’s shop 
was in July, 1870, or July, 1871—it was, at least, four 
years prior to Bell’s invention, in either case. The mate- 
riality and force of Geistweit’s testimony are not shaken 
in the least. ‘ohn H. Stephen (D. Vol. 1, pp. 248-53), 
testifies that prior to 1875, and, he thinks, as early as 
1870 (Ans. 3-6), he was at Drawbaugh’s shop :and first 
saw the talking machines there (Ans. 5-15); that, in 
1875, he saw “D” or “E” (Ans. 17); and that, in 
1876, he saw “C” (Ans. 15-16). He also testifies that 
when he first saw the talking machines he told his family 
on his return home ( Ans. 18-20), and that he-described 
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“B” and « F” to defendants’ counsel before they pro- 
duced the exhibits for his inspection. (Ans. 42.) To 
meet this evidence, the complainants call George W. Row 
(C. Vol. 2, p. 1533), who testifies that he worked as a 
laborer for Mr. Stephen in 1876 (Ans. I-11, 27), when 
he was sixteen years old, and that in October, 1876, Mr. 
Stephen told him that Drawbaugh was making a talking 
machine (Ans. 12—24), but didn’t tell him that he had re- 
cently seen it (Ans. 79), nor that he had not seen it long 
before that time (Ans. 80), nor that that was the first 
talking machine Drawbaugh had made (Ans. 81), nor 
that Drawbaugh had not told him of. the talking machines 
long before that time (Ans. 82). All that Stephen said 
to witness was as follows: 

« The first he asked me whether I had heard about 
Dan. Drawbaugh’s talking machine; I told him I didn’t. 
Then he said that Dan. had told him last evening that he 
was making a talking machine, to talk from one place to 
another by a wire. That was all that was said about it; 
if anything else was said about it 1 dow’t remember.” ( Ans. 
78.) 

Of course, this does not establish even a doubt as to 
the correctness of Stephen’s testimony; but shows the 
absurdity of the stuff the complainants were attempting to 
use in “rebuttal.” The defendants called Henry Otstot 
in surrebutal, who testified (D. S-reb. pp. 361, 362) that 
he was at Drawbaugh’s shop with Mr. Stephen in 1870 
or 1871, when Drawbaugh showed them his talking ma- 
chines (Ans. 10-16); and that the last time when witness 
was ever at said shop was on the day of George B. Heck’s 
sale (Ans. 1-10), which was on September 13, 1873 (J. 
B. Heck, D. S-reb. pp. 892-3). Witness never was there 
except on those two occasions (Ans. 2), and, on one of 
them, saw Exhibit C. (Ans. 25.) The result of the com- 
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plainants’ efforts here is, that, first, Mr. Stephen is not | 
contradicted by their witness, and, secondly, that he is: 


positively confirmed and_ his testimony materially ° 


strengthened by Otstot. 


The attempt to rebut //amacher and his scholars, ohn 


F. Rupp and S. S. Rupp, together with the neighbor-. 
a 5 


ing schoolmaster, S/rong, is equally weak and farcical. 


&? 


Hamacher testified (D. Vol. 1, pp. 289-310) that on the: 


first day of February, 1876, be took certain of his pupils 


of the Cedar Run school and went with them to Robert 


J. Strong’s school at the Gorgas school-house, and thence. 


to Drawbaugh’s shop ,( Ans. 4-11, 116-124), where a 
number of talking machines were exhibited to them 


(Ans. 


(Ans. 14), and, among others, Instrument “« A.” 


13+) 
He produced (pp. 313, 314) the official report book of 
Mr. Strong’s school, which contained an entry of the visit 


. 


on February 1, 1876. He testified (Ans. 46-50) that he 
h’s shop on that occasion to see the 


visited Drawbaug 
talking machines, which were at the time a matter of 
common talk in the community, and of which he had 
often spoken with John F. Rupp, one of his pupils. On 
the first day of February, 1876, his school held no session, 
and he gave as the reason for its not being in session 
that new desks were being put in. (Ans.9.) ohn F. 
Rupp (D. Vol. 1, p. 311) corroborated Mr. Hamacher’s 
testimony in every important particular, including the visit 
to Strong’s school (Ans. 20), the visit to Drawbaugh’s 
shop (Ans. 3-19), the date (Ans. 3), and the exhibition 
of the talking machines, (Ans. 9-18), among which he 
identifies “A” and «F.” (Ans. 10-14). He wasia 


pupil of Hamacher’s, and quit schooling in the latter part 


of February, 1876, when he was a few weeks over twen- 


tw 
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ty-one years old (Ans. 4-7), and he never attended a 
common school afterward (Ans. 8). It is, therefore, 
upon his evidence, absolutely certain that the visit was 
not later than February, 1576. He also testifies tiat he 
had heard of Drawbaugh’s talking machine before the 
visit (Ans. 28); that he had talked to Mr. Hamacher 
about it before the visit (Ans. 27); and that he never 
was at Drawbaugh’s shop since that day. (Ans. 32.) 
S. S. Aupp, another of Hamacher’s pupils (D. Vol. 1, p. 
372), confirms the visit to Strong’s school and thence to 
Drawbaugh’s shop, and the talking machines there. 
(Ans. 1.) Robert F. Strong (D. Vol. 1, pp. 375-81), 
referring to books of his school, which show the date of 
Hamacher’s visit with the Rupps and others on February 
1, 1876, testifies to his memory of the visit (Ans. 21, 22); 
says that Hamacher told him he was going from there 
to Drawbaugh’s shop (Ans. 24); that Hamacher and 
John F. Rupp called at his schooi on their return from 
Drawbaugh’s shop that afternoon (Ans. 25), and told 
him they had seen the talking machine there (Ans. 26). 
And he further states that Drawbaugh had shown him 
(Strong) the talking machine in November, 1875 (Ans. 
7-17), when he went there to get a gun repaired ( Ans. 
7), and that he got his gun a few days afterward (Ans. 
18), and has never been there since. (Ans. 19). 

The report book of Mr. Strong for January and Feb- 
ruary, 1876, is copied into Defendants’ Exhibits, pp. 12 
15, and the record of Hamacher’s visit with his scholars 
is shown at the lower left-hand corner of p. 15. Here is 
the positive, concurring testimony of four unimpeached 
witnesses, with a contemporary public township record 
fixing the date with the additional fact that ohn F-. 
Rupp was twenty-one years of age in February, 1876, 
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and hence became disqualified to attend the public schools 
thereafter, and never again did attend them, and with the 
witnesses also testifying to the date asa matter within 
their own memory. To rebut this conclusive proof, the 
complainants examine George W. Mumper, one of the 
school board (C. Vol. 2, pp. 1109, 1110), to show that 
the new desks were put into Hamacher’s school-house 
between December 26, 1874, and May 22, 1875. The 
legal effect of this fact would be, not to negative the visit 
of Hamacher and his scholars to Drawbaugh’s shop and 
their inspection of the talking machines there, but to show 
merely that either the interruption of Hamacher’s school 
on February 1, 1876, was occasioned by some other mat- 
fer than the putting in of the desks, or else that the: visit 
was a year earlier than the defendants’ witnesses alleged! 
From the instruments “A” and «E,” identified by 
Hamacher and Rupp, the latter might have been the true 
explanation, as those instruments are proved to have been 
in existence prior to December 24, 1874; but Mr. Ha- 
macher, on recall by the defendants (D. S. reb., pp. 519, 
520), explained and showed from the school record that 
he and his scholars visited the Gorgas school on January 
4, 1875, where Mr. Kichelberger was then teaching, which 
he stated was on the occasion of his own school being 
interrupted to put in the desks, and that he again visited 
it with his scholars on February 1, 1876, when Mr. 
Strong was teaching, on which occasion his school was 
interrupted by the leakage of snow and water through 
the roof; and he is fully confirmed by John F. Rupp, re- 
called (D.S.-reb., p. 517), whose diary contained amentry 
of the first visit to the Gorgas schoo!. He had made a 
very natural mistake on an entirely irrelevant matter, to 


wit, the reason wy his school-house was vacated on that 
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day, but he had not mistaken the date of his visit to 
Strong’s school and Drawbaugh’s shop, nor the fact as to 
what was seen at the latter place. The testimony of 
Mumper only served to emphasize the fact stated by 
Strong in his answer 5, p. 375, /Aat he taught the Gorgas 
school only from Seplember 13, 1875, to March, 1876, 
so that the date of Hamacher’s visit to Drawbaugh’s 
shop, going from and returning to Strong’s school in the 
Gorgas’ school-house, became even the more strongly 
corroborated. 

The complainants’ attack upon the date fixed by &. B. 
Hoffman, and the defendants’ conclusive answer to it, 
involve so long a discussion that we have given it sepa- 
rate consideration in Appendix b, to which the court is 
here referred, and from which it will be seen that Hoff- 
man is conclusively confirmed both as to his visit to the 
shop and its date, and that the attack only served to 
materially strengthen his evidence in defendants’ favor. 

The same commentary may be made concerning their 
attack upon Draper's date, which is fully considered in 
Appendix A, and his date shown to stand entirely unim- 
peached. 

One G. H. BowMaAN, a miller, testified (D. Vol. 1, pp. 
466-70) that in February, 1876, he was doing some mill- 
wrighting for his brother, Cyrus Bowman, at the Eberly 
grist mill, and, while so employed, had no convenient 
place to work in at the grist mill, and so went down to 
Drawbaugh’s shop to do the work, and while there saw 
and heard persons talking through the talking machines. 
Witness never was at the shop again tll 1880 (Ans, 26). 
The job of work only took about half a day (Ans. 42,. 
The work of making wayon axles was going on there 


at the time (Ans. 43). Dellinger & May took the grist 
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mill when Cyrus Bowman gave it up (Ans. 54), and 


Jacob Evans was their miller (same answer). : Del- 
linger & May took the mill March 1, 1876 (Ans. 52, 53; 
and see W.S. Dellinger, Id. p. 439; Jacob Evans, C. Vol. 
I, p. 977, Ans. 30, 31; Cyrus Bowman, Id. p. 666, Ans. 
1). Witness stated that his brother, Cyrus, while he ran 
the mill, rented it from George Leonard and “ran it on 
his own hook.” (Ans. 49.) To rebut this evidence 
the complainants called Cyrus Bowman (C. Vol.1, p. 
666), who swore that George H. Bowman was milling 
for him in February, 1876, and cou/d nol remember whether 
he did any millwrighting there or not ( Ans. 8, 13, 14), 
but that he might have done such work. (Ans. 1g, 98.) 
He also testified that he, Cyrus, knew nothing of Draw- 
baugh’s talking machines while he lived at Milltown, from 
April 1, 1874, to March 1, 1876, a fact which, even if 
true, does not disprove George H. Bowman’s knowledge 
of them. He further tried to make it appear that he did 
not “run the mul on his own hook,” but in copartnership 
with Mr. Leonard—a fact of no importance or, value 
whatever—but on this attempt broke down in cross-ex- 
amination (pp. 677-679), where it appeared he was in 
copartnership with Leonard in buying grain, grinding 
and disposing of it, but not in actually running the mill, 
nor in the custom work done at the mill for the neighbors. 
They afterwards called George Leonard as a witness on 
certain matters, and he confirmed Geo. H. Boiwman’s 
statement that Cyrus rented the mill and was, soe far as 
the mill was concerned, Leonard’s tenant, and not his co- 
partner (C. Vol. 2, pp. 1203, 1204, Ans. 19-23), and 
that from April 1, 1875, to March 1, 1876, including the 
period covered by Geo. H. Bowman’s testimony, they 


were not even copartners in buying and disposing of 
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grain (Ans. 23). The whole effort thus resulted only in 
corroborating and confirming Geo. H. Bowman’s testi- 
mony for defendants, not only in its dates, but even in im- 
material details. 

The defendants then took Cyrus Bowman in hand, and 
proved by Ramsey (D. S-reb., p. 1118) that a suit, 


which he had admitted was on one of the mill accounts 
(C. Vol. 1, p. 677, Ans. 72, 77), was brought by him 
alone, and not jointly with Mr. Leonard, thereby showing 
that he perfectly well knew he was not a co-partner with 
Leonard in the mill business, and also proved by //arris 
(D. S-reb., p. 465), Z/acket (Id., p. 690), and J/rs. 
Swigert (Id., p. 869), that while Cyrus Bowman was 
living at Milltown from April 1, 1874, to March 1, 1876, 
they heard Drawbaugh’s talking machines talked about 
in his family by his wife, his children, and even by him- 
self! Their testimony is clear, positive and circumstan- 


tial, and such as to leave no reason to doubt its truthful- 


ness. Mrs. Swigert is Mrs. Cyrus Bowman’s sister, and 
was much at his house at that time; Hackett was one of 
- his workmen in the mill in 1874, and Harris is Mrs. 
Cyrus Bowman’s brother, and was in the habit of visiting 

at his house in Milltown. 
The complainants then recalled Cyrus Bowman (C. 
Vol. 3, p- 2013), who testified to something clearly beyond 
his own knowedge, to wit., that while he lived at Mill- 
town there was never any talk in his family by his ze, 
; his children, or himself, about Drawbaugh’s talking ma- 
chines (Ans. 2), and denied talking to Harris or Mrs. 
Swigert about it (Ans. 3, 4), but was totally silent as to 
' any talk with //acke//. They also called Mrs. Cyrus 
Bowman (Id. p. 2008), who said that she never heard of 


the talking machine while she lived at Milltown (Ans. 4). 
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In law the affirmative evidence of her brother and sister 
and the workman, Hackett, vastly outweighs the mere 
negative of Mr. and Mrs. Bowman, and it stands proved 
that Drawbaugh’s talking machine was known to them 
prior to March, 1876, and even as early as the year 1874. 
The attempt of the complainants to rebut George H. 
Bowman totally fails, in every particular, and results, as 
usual, only in making the evidence of Drawbaugh’s 
priority of invention stronger than before. 

The attempt to rebut //enry Ferr by the evidence of 
Henry Neidig (C. Vol. 2, pp. 1523, 1524) 1s so weak and 
puerile as hardly to be worth mentioning. Herr had 
testified (D. Vol. 2, p- 095 ) that he first knew of Draw- 
baugh’s talking-machine and saw the old instruments * B” 
and probably « F,” about the time when he was first order- 
ing a hydraulic ram from Drawbaugh along about 1869, 
and when asked who directed him to go to Drawbaugh 
for the ram, replied: “ Some of his neighbors had told 
me about his putting up rams; [ ¢A/ak it was Harry 
Neidig, a cousin of mine; [ think he had put one in for 
him.” (Ans. 21.) Neidig testifies that his own ram 
was put in in May, 1871 (C. Vol. 2, p. 1522, Ans. 20), 
and he, also, * thinks” he is the person who advised Herr 
to go to Drawbaugh (Ans. 25), and that such advice 
was after his own ram was in (Ans. 32), which would, 
if true, make Herr’s date of seeing Drawbaugh’s talking 
machines not earlier than May, 1871. The testimony 
of both Herr and Neidig, however, leaves it uncertain 
whether Neidig is the man who directed Herr'to go to 
Drawbaugh, although he may be. The only (material 
question is whether Herr’s knowledge of the talking ma- 
chine was prior to Bell’s invention or not. As settling 


this question, Herr testifies that, to the best of his recol- 
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lection, it was before he was elccted a Director of the 
Poor of Dauphin County, Pa., in 1871-—-a year or so 
before (Ans. 48, 49)--and that he only kept the ram till 
about 1874, or 1875, as near as he can recollect (Ans. 
27); that his earliest knowledge of the talking machine 
was not long after he first went to Drawbaugh’s shop 
(Ans. 6) and during that same year, to the best of his 
recollection; that he was there several times for a few 
years afterwards, to see about repairs, etc. (Ans. 29; that 
he has no recollection of being there after the beginning 
of the Centennial ( Ans. 44), nor after the Axle Co. com- 
menced work there in March, 1875 (Ans. 2), and never 
saw the Haucks there (Ans. 4), and that he saw a ma- 
chine like “ C” there towards the latter end of his visits, 
and about a couple of years after he first saw “«B” 
and the glass instrument. (Ans. 16,17.) He also says 
that Drawbaugh put in two rams for him, one to replace 
the first one, which had gotten out of order (Ans. 33). 
It is evident from these facts that his knowledge of Draw- 
baugh’s telephone invention was long prior to Bell’s ear- 
liest dates; and that is the only material fact in question. 
In attempting to shake the memory of Decker as to one 
or two of his later dates, the complainants were some- 
what more successful, although not to the extent of im- 
peaching the general credibility of the witness, nor the 
truthfulness of the material parts of his testimony. He 
testifed (D. Vol. 2, pp. 1109-20) that he made four visits 
to Drawbaugh’s shop ( Ans. 50), to wit: one in August, 
1873 (Ans. 6, 7), one in the fall of 1874 (Ans. 13-21), 
one in August, 1875 (Ans. 22-38), and one in 1877 (Ans. 
39-49), which latter date he fixed by the fact that the 
Visit was soon after the exhibition of the Hazelton clock at 


Harrisburg, and after he quit working for Col. McCor- 
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mick, in Sept., 1877. The complainants’ proof shows that 
the Hazelton clock was exhibited from Dec. 25, 1877, to 
Jan. 5, 1878, and that witness quit working for McCor- 
mick March 30, 1878, which, if true, would tend to 
show that witness’ fourth visit to Drawbaugh’s shop was 
sometime in 1878 instead of 1877, and that his memory 
of dates is not altogether reliable. But as to the dates of 
his first, second and third visits, his statement 18 not re- 
butted, and the circumstances of these visits fix their 
dates quite conclusively, At the second visit, Kline was 
expecting soon to go into the axle business (Ans. 14-16) 
and at the third visit witness carried a box of lubricating 
grease to Mr. Kline, who was then engaged in-the axle 
business at Drawbaugh’s shop, and delivered it to him at 
said shop. (Ans. 24.) There is little or no room for 
mistake as to the date here, for Kline is proved to have 
become interested with Wilson Bear in the axle patent on 
June 19, 1874 (Bear, D. Vol. 1, p. 635, Ans. 3) » to have 
formed the Axle Co. December 23, 1874 (Moore, Id., p. 
614, Ans. 3); to have commenced active business at 
Drawbaugh’s shop in the latter part of March, 1875 
(Moore, Ans. 17); and to have retired from the axle bus 
iness Feb. 29, 1876 (Moore, Ans. 4-7), which agrees 
with Decker’s statement as to the time and circumstances 
of his second and third visits to the shop. Decker says 
he saw several talking machines at these two visits, and 
that Drawbaugh talked to him through them at: the sec- 
ond visit (Ans. 17-20), and talked to Kline and him 
through them at the third visit (Ans, 26-38), and witness 
heard and answered back through the same instrument at 
which he had listened (Ans. 38). He thinks'he saw 
«D” at the second visit, but probably has confounded the 


instruments then seen with those seen at his third visit in 
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1875. In answer 33, he states portions of the conversa- 
tion held through the instruments in 1875, among which 
was an inquiry of Drawbaugh about his old friend, Jacob 
May, and a remark that he understood there was an in- 
crease in May’s family, which fact the witness, although 
a near neighbor of May, at West Fairview village, could 
vot confirm. Complainants afterwards called May to 
prove that there was no increase in his family in 1875, 
but that In no wise contradicts the witness, whose answer 
to Drawbaugh’s remark or inquiry tended to establish the 
same fact. Drawbaugh lived about four miles from the 
village of West Farview, and had probably heard some 
unfounded rumor as to May’s domestic affairs. 

The result is, that a fair consideration of Decker’s evi- 
dence will sustain the general accuracy of his testimony as 
to the first three visits and their dates, but will lead to 
the conclusion that his last visit was a year later than he 
supposed, 

‘In view, however, of his mistake as to the date of his 
fourth visit, we have not referred to his testimony hereto- 
fore in this brief, nor counted him in among the witnesses 
who prove Drawbaugh’s invention prior to January 14, 
1876. Whatever his evidence is worth, it is additional 
to the defendants’ evidence hereinbefore cited on that 
point. 

The date fixed in the testimony of Urias Pe. Nichols is 
also attacked, but we think unsuccessfully. He swore 
that he was at Drawbaugh’s shop and talked through the 
talking machines in January, 1875. (D., Vol. 1, pp. 59— 
97-) He fixed the date by the fact that he was on a visit 


to Harrisburg, in the second week of the session of the 
State Legislature, to see Representative Stevens with ref- 


erence to getting a law enacted respecting private roads, 


and on his way home to York county, stopped at Draw- 
baugh’s shop and saw and talked through the machines. 
(Ans. 4-17.) He also testified that he ordered some lime 
at Hake’s Kiln on his way home, which was delivered to 
him on January 18, 1875 (Ans. 12-15), which date he 
fixed by a memorandum book (Ans. 15.16). He stated 
in cross-examination that he /howght he told Mr. Croll 
and Levi Maish about the talking machines the same 
winter (Ans. 42~-47), and that he had seen Drawbaugh’s 
burr-dressing machine at Kunkel’s mill in Lisburne, York 
county, Pennsylvania, before that time. (Ans. 46.) To 
rebut this evidence, the complainants produce Croll 
and Maish, who said he was in error in thinking 
he had told them at that early time. Mr. Maish 
recollected some such conversation, however, but 
thought it must have been after Bell’s telephone be- 
came known, for the reason that he did not have it 
brought to his mind by seeing the Bell telephone 
when exhibited in 1877; but he frankly admitted in cross- 
answer 26 (C. Vol. 1, pp. 745-6), that it was possible 
that Nichols was correct about it. Nichols did not swear 
positively that he told either Croll or Maish about it in 
1575, but only thought he did, and that it took. place in 
Maish’s oflice at York, Pa. Croll, however, States that 
he never was in Maish’s office, and hence it is probable 
that Nichols confounded Croll with some other miller to 
whom he had casually mentioned it there. The com- 
plainants produced Hake’s books and clerk, and it ap- 
peared that no entry of any sale of lime to Nichols was 
| contained in the books in which the clerk testified all 
sales were entered at the time when they were made. 
This, however, may have been due to the accidental 


omission of the entry. The complainants also undertook 
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to prove that no burr-dressing machine was ever at Kun- 
kel’s mill, but signally failed. They examined all the 
millers who worked in the mill from the year 1868 to the 
year 1880, except one, Peter Aunkel, who ran the mill 
from the spring of 1870 to the spring of 1871 (see E. 
S. Kunkel, C. Vol. 1, p. 761, Ans. 2—5; J. S. Kunkel, Id., 
pp. 750, 753, Ans. 8, 38), and by whose omission the evi- 
dence is totally incomplete and inconclusive; and, further, 
they actually corroborated Nichols by E. S. Kunkel (Id., 
pp. 762-767, Ans. 9, 10, 29-49), who testified that there 
was a diamond burr-dressing machine at the mill at one 
time while he was miller, and in or about the year 1873 
(Ans. 28, 29), which probably was the very occasion 
when Nichols saw it there. The testimony of Croll and 
Maish does not contradict Nichols as to any matter testi- 
fied to positively by him; the testimony as to the burr- 
dressing machine carroborates him; and the omission of 
the entry in the lime-kiln book is easily explainable and is 
totally inconclusive to rebut his positive statement. 
SAMUEL NicnHots (D. Vol. 1, pp. 227-33) is another 
witness as to whose testimony a feeble and utterly incon- 
clusive attempt was made to rebut. He  testi- 
fied that he saw and _ talked’ through the 
talking machine, “B” and “F” at Drawbaugh’s 
shop about the summer of 1870 (Ans. 4), and, 
In answer to a question as to who was with him at the 
time, said, “ My son-in-law, Samuel Bruce, was along 
with me at the time,” &c., &c. (Ans. 5). To rebut this, 
they proved that Bruce did not marry Miss Nichols till 
June 10, 1876, (Spese, C. Vol. 1, p. 925,) and they exam- 
ined Nichols’ son, Edward Nichols, (Id. p. 858,) to prove 
that Samuel Nichols and Bruce were not intimately ac- 
quainted in 1870. Samuel Nichols, however, had not Les- 
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titted that Bruce was his son-in-laz at the time of the visit, 
but merely referred to him as Samuel Bruce,:my son-in- 
law, evidently to identify the person; nor had he testified 
that he was intimately acquainted with Bruce at the time, 
nor that Bruce had called at his house, nor that he and 
Bruce had gone from his house to Milltown together. 
For all that appears, he may have met Bruce and others 
at Milltown or near Drawbaugh’s shop, and gone in with 
them to see the talking machines. Edward Nichols was 
only twelve years old at the time, and 1s obliged to admit 
(C. Vol. 1, p. 881) that his father ought to know about 
the facts much better than he. (Ans. 257.) Edward 
Nichols is one of the “negative witnesses,” who worked 
a short time for the Haucks in Drawbaugh’s shop about 
June, 1574 (Ans. 9), and says he never saw any talking 
machines there (Ans. 43). But his cross-examination 
shows that his memory ts very defective—he cannot re- 
member half of the machines and inventions which were 
admittedly at Drawbaugh’s shop when he worked there: 
and his negative testimony as to the talking’ machines is 
specifically rebutted by his mother, Mrs. Leah Nichols 
| D. S-reb. pp. 731-2), and his sister, Mrs. Annie M. Rey- 
nolds, (Id. pp. 612-614,) who swears that he knew of them 
while he worked for the Haucks at Drawbaugh’s shop, in 
1874, and told about them at home, and said he had seen 
them, and talked to his father about them. The testi- 
mony of Samuel Nichols is, therefore, unshaken, and his 
knowledge of Drawbaugh’s talking machines prior to 
Bell’s invention 1s corroborated by two additional wit- 
nesses. | 

The complainants also make an attempt to turn the tes- 
tumony of P. C. Zimmerman (D. Vol. 1, pp. 414-19) 


into a rebuttal of the alleged date of Drawbaugh’s inven- 
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tion. Zimmerman testified that he saw instruments “ F 
and “6B” at Drawbaugh’s shop in February or March, 
1871, just before he moved to Shiremanstown ( Ans. 4-6, 
15), and described them to defendants’ counsel before 
they showed him the exhibits ( Ans. 8-12), and that, when 
he saw the instruments in 1871, Drawbaugh explained 
them to him, told him he had talked through them, told 
him how far they could talk, said they were operated by 
electricity, described how he made the fine wire for the 
spools. (Ans. 17-23.) Witness also stated that during 
the winter of 1880-1881, pending this suit, Mr. Draw- 
baugh and Mr. Jacobs, one of defendants’ counsel, called 
on him to ascertain whether he could testify to anything 
material to this controversy, and then followed this inter- 
rogatory and answer: 

“«Q. 43. Have you had any talk with them ( Draw- 
baugh and Jacobs) about talking machines since that first 
visit?” 

«Ans. I have spoke to Mr. Drawbaugh about it- 
yes, sir; several times—talking about the machine and 
about the idea of vibration, and a certain remark he made 
to me in conversation; the remark was this-—that he 
heard Mr. Samuel Hertzler’s daughter play on the organ 
probably a quarter of a mile from his place of residence; 
while she was playing the organ, he took notice that there 
was a sound of a cut-off in that organ, just like a tap, tap, 
tap, a cut-off in that sound; being anxious to know what 
caused it, he went to Samuel Hertzler’s and found a break 
in the window-glass; being loose, it would jar; from that 
he seen what the cause was of that there sound cutting 
off like; then he said (¢hal thal showed him that he was 
right; that give him an idea that he was right in his 
study.” (Ans. 43, Pp. 437-) 


Right in what—in what “study?” The talking 
machine? There is not a_ scintilla of evidence 


that the matter had any connection with the 


talking machine. Drawbaugh heard a * tap, tap, tap” 
in the sound of the organ, and apparently . attributing 
it to the broken pane of glass, went to verify his con- 
jecture, and found that he was “right.” Even if Draw- 
baugh afterwards related the circumstance in some con- 
versation with the witness about his telephones, it has no 
significance whatever—it only shows that when he ob- 
served the peculiar sound and discovered the cause of it, 
he regarded it as contirmatory of some Previous theory- 
how long previous does not appear—vyears, perhaps. /f 
Drawbaugh had observed the fact only yesterday, he might 
well have made to-day precisely the same remark abont it, 
although his telephones have admittedly been: in existence 
years prior lo yesterday. ‘Yet the complainants went 
gravely to work and proved that Samuel Hertzler never 
had an organ till June 16,1875! As though that affected 
the history of Drawbaugh’s invention in the slightest de- 
cree !—-Besides, the witness is testifying to mere conver- 
sation. He may have misunderstood it, or misrecollected 
it. The complainants cross-examined Drawbaugh about 
it (D. Vol. 2, p. 1026), but he remembers nothing of the 
occurrence. The effort to use such worthless stuff in re- 
buttal of positive testimony only shows to what desperate 
expedients the complainants were reduced: We can 
clearly understand from it how little they have left undone 
and unsaid to meet the defendants’ case, and how unpro- 
ductive all the work of their corps of detectives, agents, 
and attorneys has been. 

A few efforts were made torebut Daniel Drawbaugh’s 
testimony, as to immaterial particulars, but: with no re- 
sult in any way impeaching the general accuracy of his 
statements, even as to details. His testimony covered a 


period of nearly twenty years of his life, including his in- 
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ventions, studies, occupation, finances, and even the par- 
ticulars of his history from year to year in all that time, 
and, if he had made many mistakes as to small points, 
during his tedious two months of examination and cross- 
examination, the fact would have been of no material sig- 
nificance. But the attempt to shake his statements ended 
in failure. 

One point on which they tried to prove him wrong 
was in regard to the deposition of the $400 found on the 
person of Miller, who was killed at Williamsport in Octo- 
ber, 1867, (Drawbaugh, D. Vol. 2, p. 838, Ans. 460). 
Drawbaugh sent a man ( William Darr) to Williamsport 
to recover the body and the money, and states in sub- 
stance that, when the man returned the money, it was 
about one hundred dollars short, the balance having been 
paid out jn expenses of inquest, coffin, pay of Darr, &c. 
Of course, he had only Darr’s word for the amount and 
character of the expenses at Williamsport, as he himself 
was not there and only derived his information from Darr. 
Complainants in rebuttal prove that the expenses of the 
inquest &c., were trifling, and were paid by the railroad 
company and the county, and that the money found 
on Miller’s person, $394.40, was handed over by the 
authorities at Williamsport to William Darr. (Swan, 
C. Vol. 1, p. 1020; Whitehead, Id. p. 352, 354; 
Broderick, Id. p. 356). Then they called Darr (Id. pp. 
358.365) to prove that he handed over to Draw- 
baugh the money which he_ received from the 
authorities at Wiailliamsport. We have, however, 
only his unsupported word for &. His 
last act before leaving Williamsport was the drinking of 
whisky (Ans. 37)—an article of which he was so ex- 


cessively fond that it ruined him and _ his family and left 


him a mental and physical wreck, with his memory 1m- 
paired and unreliable. (See testimony of his wife, D. S- 

reb. p. 109: bis daughter, Mrs. Brenneman,, Id. p. 103; 

and his daughter, Mrs. Brown, Id. p. 163).: He is one 

of the complainants’ “negative witness ” who denied any — 
knowledge of the talking machines, but was, on that 
point, contradicted by Peterman ( D. S-reb. pp. 471-476) 
and also by Mrs. Darr and his daughters, Mrs. Brown 
and Mrs. Brenneman, and his son-in-law, Brenneman, and 
himself admitted, on cross-examination, the remark of 
Drawbaugh about talking across the Atlantic ocean, as 
before referred to. He evinces a disposition ‘to swear to 
whatever came iato his head at the moment, without re- 
gard to such trifling matters as facts, testifying in answer 
10 that when the money was given him at Williamsport, 
“Tt was rolled together, and / put a Uittle newspaper 
around it;” in answer 34 that, when given him there it 
was not rolled up and covered with newspaper; in an- 
swer 46 that he didn't know who put the newspaper around 
it: in answer 47, that there was a newspaper around it 
when it was handed to him, and he put another around it 
for yreater security; in answer 45, that he’ didn’t even 
know that the money was in bank bills or in any other 
form ull Drawbaugh unrolled it: in answer 10, that when | 
he received the money at Williamsport Ae sluck it m his 
pockel-book; im answer 47, that he had no pocket-book, 
and therefore just stuck the money in his pocket, etc., 


etc., etc. Swan thought it necessary to accompany him 


6 IND IE NCCT Gar RHI ange — | 


as far as Bridgeport, and Darr’s suspicion that Swan 
wanted to entice him into the sleeping-car and rob him 
(Darr Ans. 38), probably indicates his maudlin condition 
at the time. 


A witness of such character and habits, confessidly in- 
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dulging his appetite for whisky at the very time, broken 
down in health and memory when on the stand, contra- 
dicting himself in his testimony, and contradicted by his 
whole family and Peterman on an important point in the 
case, will hardly suffice to shake the testimony of Daniel 
Drawbaugh; but even if he were right, and Drawbaugh’s 
memory was in error as to this particular fact, which oc- 
curred more than 14 years prior to his examination, it 
would not in any way impair the general credibility of 
Drawbaugh’s testimony. No man has an absolute infal- 
lible memory of every event of his life, and Drawbaugh 
is not held up as an exception to the rule; but only as an 
honest and truthful witness, giving his best recollection 
and belief about the events. 

In the Darr matter, the complainants undertook, appar- 
ently, to show that Drawbaugh had overstated his pay- 
ments in 1867, and so underrated his pecuniary resources 
remaining after the transaction. They called Wilson Mil- 
ler (C. Vol. 2, p. 1198) to show that Drawbaugh had 
made a similar overstatement in his answer 592 (D. Vol. 
2, p. 862). Drawbaugh in said answer testified that he 
paid Wilson Miller $12.20 on April 3, 1878, and took his 
receipt therefor, and they wanted to show that he paid 
only $6.31, in settlement of his entire account with Mil- 
ler, on April 4, 1878. On recall, however (D. S.-reb. pp. 
395-492), Miller testifies that Drawbaugh paid him both 
the $12.20 on April 3d, and the $6.31 on April 4th, and 
that the receipt is genuine. Here Drawbaugh had under- 
stated the amount paid by him, or, in other words, had 
testified against the interest of the defendants. The re- 
sult only emphasizes the honesty of Mr. Drawbaugh’s 
testimony, and it peculiarly emphasizes the danger of rely- 


ing upon negative evidence and mere inference lo rebul 


a 
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affirmative testimony. Nothing of a negative character 
could be stronger than the unexplained evidence of the 
book accounts, and nothing could be weaker than such 
evidence when afterwards explained by Miller, 

As to the two notes, one of Drawbaugh & Kissinger 
to Leonard ( Drawbaugh, D. Vol. 2, pp. 853-4), and one 
of Drawbaugh to Leonard (Id. pp. 860-1), Drawbaugh 
states (Ans. 544) that he does not know when the first 
one was paid, and (Ans. 546) that he has forgotten how 
Kissinger came to sign it. It subsequently appeared from 
Leonard’s testimony (C. Vol. 2, pp. 1199-1205) that the 
first note was merged in the second, and he explains how 
they originated. The explanation supplies matter which 
Drawbaugh stated that he did not remember : about, and 
in nowise detracts from the strength of his testimony. 

The same remark is true of his testimony (D. Vol. 2, 
p. 1079, Ans. 1749-1751), as to payments made by him 
out of the old faucet money. He states positively, in an- 
swer 1749, that he did not remember to whom he paid 
out the money for old debts, store-bills, etc., ete. When 
pressed by complainants’ counsel to name some one, he 
stated that he paid bills to Graybill & Zacharias and 
Natcher about that time, but did not testify positively that 
they were paid ef that time nor out of that money. Com- 
plainants subsequently called Zew7s (C. Vol. 2, p. 1262) 
to prove that Graybill entered the firm in February, 1869, 
and called Natcher (C. Vol. 1, p. 500) to show that his 
bills were paid in 1870 and 1871. In view of Draw- 
baugh’s declared inability to specify positively, the parties 
to whom old debts were paid out of that particular money 
(which was received in small sums all along ‘from May, 
1867, to some lime in 1869—-see D. Vol. 2, pp. 839-841, 


endorsement on notes). and of his recollection of the pay- 
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ments to Natcher only as being “about that time,” the 
evidence of Natcher and Lewis amounts absolutely to 
nothing. 

After the defendants had taken their sur-rebutting evi- 
dence, the complainants once more started out in rebuttal, 
aiming their efforts at two or three of the sur-rebutting 
witnesses, to wit, Eicholtz, Jacob Evans, Sarah’ Evans, 
and the Kahney boys. These efforts were, if anything, 
more futile than their former attempts. 

First, they tried to attack the testimony of Jacob Evans 
(their own former witness) by the statement of Fisher, 
(C. Vol. 3, p. 2103), George Ditlow (Id. p. 2122), and 
E. F. Garman (Id. p. 2334), to the effect that Evans, in 
the summer of 1583, after testifying for the complainants 
and before testifying for the defendants, had stated that 
he didn't believe Drawbaugh ever had a telephone. 

Garman was, however, immediately disposed of by 
proof of his bad general reputation for truth and veracity 
(see D. S-rej, Baughman, p. 243: Butlorff, p. 244; Him- 
clreich, p. 245; Long, p. 223; and Prowell, p. 247), which 
the complainants made no allempt to answer. Evans 
was called in sur-rejoinder ( D. S-rej., p. 163), and denied 
making any such remarks as were attributed to him by 
complainants’ witnesses, and testified positively to what 
he did say at the time; and /’. A. oss, who was present 
at the time of the alleged conversation, corroborated 
Evans in every particular. The cross-examination of 
Fisher and Ditlow brought out many inconsistencies in 
their testimony, and also revealed the suggestive fact that 
Mr. John C. Comfort, complainants’ agent and detective, 
was quite free in the use of money before they went on 
the stand,—offering Fisher ten dollars to go and see Dit- 


low and Garman (Fisher, p. 2114), and paying Ditlow 


tive dollars to go and see Fisher and Garman | Dilow 


> 
p. 2142), verv large wages for laboring men for an hour 
or two of waiking and talking. Dhiutlow’s return to the 
Witness stand (p. 2145) at somebedy’s suggestion, to get 
himself out of a gross error in his testimony, is also highly 
suggestive. The attack upon Evans is clearly not suc- 
cessful, and that Evans had, before the year 1876, both 
seen and talked through Drawbaugh’s talking machine, 
is overwhelming proved by a large number of witnesses 
in addition to his own testimony. The complainants 
themselves had already examined him to prove that he 
knew of Drawbaugh’s talking machine in 1877, and now 
trv to represent him as saying, in conversation, in 18383, 
that he never saw it and didn't believe it was there! 

The attempt to rebut Eicholtz grew out of the fact that 
he stated in Answer 7 (D. S-reb., p. 153) that on Novem- 
ber 6, 1873, when wituess was returning from Draw- 
baugh’s shop to Harisburg, John Teahl rode along with 
him from Teahl’s mill, where he was milling at the time. 
They called Calvin Etter (C. Vol. 3, p. 2074), to prove 
that Teahl milled at * Teahl’s Mill” up to about March, 
1571, but never afterwards. The reasonable explanation 
is that Teahl happened to be at the mill again ‘that day, 
and rode to Harrisburg with Ejicholtz, who, residing at 
some distance from the mill, and having known of Teahl’s 
former proprietorship of it, was probably unaware of his 
selling out, or, if aware of it at the time, had. forgotten 
the fact when he gave his testimony. The date, and the 
facts concerning his visit to Drawbaugh’s shopand seeing 
and talking through the telephone there, are cotroborated 
by Mrs. Eicholiz and George B. Eyster ( D. S-reb., pp. 
158, Sgo), and so trifling an error as this does: not even 
raise a doubt as to the general accuracy and truthfulness 


.. : - 
ot his evidence. 
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An absurd effort was made to contradict Sarah &. 
Evans as to the weather on the day of the Evans visit to 
Drawbaugh’s shop about December 1, 1875. Several 
days after she left the witness stand she was recalled at 
complainants’ request for further cross-examination ( D. 
S-reb., pp. 56, 87), and was asked what the weather was 
on Sunday evening as she was returning home (Q. 73-76), 
to which she replied that it was pretty co/d ( Ans. 73), 
but uot snowing ( Ans. 74), and was cloudy but nol raim- 
me (Ans. 76); to rebut which the complainants put in 
evidence the weather report for December 5, 1875, 
printed in the Harrisburg newspapers of December 6 
(C. Vol. 3, pp. 2398, 2399), which referred to “ disagree- 
able, cold, incessant rain of yesterday ~ that * kept many 
people indoors ~ in Harrisburg, and to the northeast winds, 
fog and rain which * prevailed ~ from the Middle States 
to the Mississippi. but the Evanses went home from 
Milltown to Dillsburg late in the afternoon, starting about 
three or four o'clock and arriving home after dark, and 
it may well have been a cold, rainy day, but, at that late 
hour, only “cold ~ and “ cloudy,” as Sarah testified. The 
visit, the date, and the facts that occurred that day at 
Drawbaugh's shop, are attested by too many witnesses, 
and in too clear and convincing a manner, to be atlected 
by such loose statements as those of the Harrisburg 
newspapers. 

The complainants made an equally ludicrous efiort to 
rebut the the testimony of thé Kahney boys by calling 
their father, John Kahnev (C. Vol. 3, p. 2034). and 
Henry Neidig (C. Vol. 2, p. 1520). to prove that those 
Witnesses never heard the Kahney bovs say anything 
about Drawbaugh’s talking machines. Such stuff as 


that. to rebut the positive testimony, of the four brothers, 
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one of whom was the complainants’ own witness, corrob- 
orated by another unimpeached witness, Basehore. 

To appreciate the utterly worthless character of such 
testimony, see the depositions of complainants’ witnesses, 
A. L. Rupp and George C. Rupp (C. Vol. 2, pp. 1111, 


(122). who swear that thev separately visited Draw- 
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baugh’s shop and talked through his talking machines in 
the winter of 1877-8; yet, although they had lived to- 
gether in the same family, neither Knew, until about the 
time of their being called as witnesses, that the other had 
any Knowledge ot the talking machines. 

The attempt to answer the defendants’ evidence by such 
trash indicates only that it is unanswerable. 

It is certainly no exaggeration to say that the efforts of 
complainants to specifically rebut or shake the testimony 
of the opposing witnesses have merely resulted in 
materially strengthening the defendants’ evidence. The 
fact that, with all their resources of time, money, and 
zealous agents dwelling right in Drawbaugh’s neigh- 
borhood, they have found so few witnesses open to an) 
attack, and have, even as to those few, so’ signally 
failed, speaks volumes in favor of the integrity of their 


opponents case. 


The compiainants having thus failed to shake the de- 
fendants’ case by their negative evidence, and having 
broken down in their sporadic attempts at specitic rebut- 
tal, they have absolutely nothing left to oppose to the de- 
tense of Drawbaugh’s priority of invention except a few 
inferences-—Mere arguments, based upon what he did not 
do with his invention. These we will now proceed briefly 


to consider. 
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>, THE COMPLAINANTS ARGUMENTS AS TO THE CON- 
CLUSION TO BE DRAWN FROM DRAWBAUGHS NOT 
PATENTING HIS INVENTION, NOR INTRODUCING IT INTO 
COMMERCIAL USE, NOR ANNOUNCING IT IN) PRINTED 


PUBLICATIONS, PRIOR TO BELL. 


The defense of Prior invention is made out by proof 
that the invention was made and was capable of operating, 
or was successfully operated, even if only experimentally, 
before the patentee’s date of invention. The law does not 
require that the prior invention should have been patented 
or introduced into public use, or described in printed pub- 
lications--satisfactory proof of its prior exzsfence is all that 
is needed to render the defense complete. This defense, 
theretore, differs radically from the defense of two years’ 
prior Public use, Which is not supported by proof of mere 
experimental use, but on the contrary, requires that the 
article should have been on saie or in use for exhibi- 
tional or business purposes, and must be pleaded and 
proved in a different manner altogether. Acdleher v. 
Darling. 

The argument of the complainants, therefore, 1s not 
that the patenting of Drawbaugh's talking machines, o1 
their manufacture and sale, or the publication of notices 
of them in the public prints is essential to complete the 
defense of prior invention; but, on the other hand, that by 
reason of his not doing any of these things, there arises 
an enference that he did not have the invention prior to 
Bell. In other words. they Say it is incredible that he 
should have had the invention and yet left thess things 
undone. 


To this argument we put in, at the outset. a general 
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demurrer. Let the court give tt its full force and: effect, 
and it does not show that the story ts tncredible. 

When more than two hundred witnesses testify to the 
fact of Drawbaugh’s prior invention of the electric speak- 
ing telephone, something more than ¢x/ference and argu- 
ment is necessary to overthrow their testimony and con- 
vict them all of perjury. Many things appear incredible 
simply through our ignorance of all the facts and sur- 
rounding circumstances, ov more often from our precon- 
cerved prejudices on the subject im question. When we at- 
tempt to balance probabilities, and throw our prejudices 
into the scale, the result 1s necessarily erroneous. 

Balancing the probabilities in this case, without preju- 
dice, which ts the more incredible, that, on the one hand, 


Drawbaugh should have been operatin and exhibiting 


oF 
the invention for years prior to Bell, without patenting, 
manufacturing or announcing it through the public prints; 
or that, on the other hand, more than two hundred wit- 
nesses to his invention prior to February 14, 1876, should 
have mistaken the facts or testified falsely? These wit- 
nesses for the defense are from all parts of Pennsylvania, 
and even from distant States: they are from every station 
in lite, ex-congressmen, ministers of the gospel, college 
professors, lawyers, doctors, merchants, mechanics, man- 
ufacturers, farmers, laborers, railroad men, clerks, &c., 
X&c.; they are persons of the highest character and stand- 


ing in their several communities, so far as truth, and ve- 
racity are concerned—not in a single instance has. this fact 


been even questioned inthe complainants’ proofs; and manv 
of them never were in Drawbaugh’s shop after June 1, 
1875, nor even for a considerable time prior to that date; 
now which theory is the more incredible.—that thev 
‘ould all be 
Could all ve Wron 
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or that the complainants’ inferences 
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and suspicions are unfounded and unreliable: Does the 
history of all the courts in the world exhibit a solitary in 
stance where such an array of testimony was ever over- 
thrown by /xferences and arguments as to tls incredibility 7 
Can the Court find a case where two hundred witnesses 
have gone wrong, and all the skill and ingenuity of able 
counsel and zealous detectives, having abundant financial 
resources and years of time for investigation, have been 
unable to demonstrate their error? Can the Court con- 
ceive the possibility of so vast an array of witnesses scat- 
tered all over the country, blundering into the same error 
without collusion, or, on the other hand, can it conceive 
the possibility of their being in collusion? Was Draper 
in collusion when he told the complainants the same story 
before the defendants ever had seen him or known of his 
story: Were Spafford and McHenry, who had never 
seen Drawbaugh nor been at his shop, in collusion? Was 
Professor Heiges or Rev. John H. Young in collusion 
with defendants? 

Were the Hon. Richard J]. Haldeman and his wife (the 
daughter of Simon Cameron) in collusion with the de- 
fendants: Were David Stevenson, Jr., and the two Greg- 
orys in collusion with defendants when they told the com- 
plainants the same story in advance of any communica- 
tion with the defendants: 

These general considerations alone are an absolutely 
conclusive answer to the complainants’ inferences. But 
they are not the only answer. Each one of those infer- 
ences is shown by the proofs in the case to be practically 
unfounded, and to a brief consideration of this fact we 
will now devote our attention. 

In order that we may not mistake the complainant's in- 


ferences, we will give them in their own language, quot- 
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ing from one of their briefs below. They there recapit- 


ulate their inferences and arguments as follows: 


RECAPITULATION. 


“1. Drawbaugh’s claims were first made public in 
tSSo— when Bell's patent was four years old—-and thon- 
sands of telephones made under it were in public tse. 

“2. The publication ef Drawbaugh’s claims at that 
late date was not his own doing. He was dragged to 
light by infringers of the Bell patent in need of a defense. 

. Although Draw baugh claims to have had operat- 
Ive speaking telephones as early as 1567, no patent was 
applied for, no caveat tiled, until 1880; nor was; his al- 


leged invention used except in his own shop, and.experi- | 

mentally. 
-4.  Bell’s invention was given to the world in 1876, 

and before the close of that year had attained world-wide ‘ 

notoriety. Before another year had gone by the inven- 

tion Was In extensive public use. This was known to 


Drawbaugh, vet he made no sign, even in the public 
prints. Such silence, under such circumstances, is irrec- 
oncilable with the truth of his present story. 

-5. le was not a man unnoticed or anknow n. He 
kept himself before the eves of his community a$ an in- 
ventor. He exhibited at public exhibitions. He was 
mentioned in the newspapers. He had occasion both be- 
fore and after Bell's patent to enumerate the works on 
which he rested his claim to be an inventor. But the in- 
vention of the speaking telephone was not among those 
alleged creations which he enumerated or which others 
attributed to him. 


“6 The proots show that the allegations mi ide in de- — 
tendants’ pleadings as to Drawbaugh’s abject poverty and 
lack of means aan facilities for experimenting, are essen- 4 


tally untrue, and that, on the contrary, during all these 
vears in which he claims to have been in possession of the 
invention, his situation and opportunities for developing it 

if he had it--were exceptionally favorable. | During 
that very time he was holding himself out to the public as 
a machinist whose specialty was ¢ electrical’ machinery: 
as a solicitor of patents, etc., ete.; and it appears that he 


or 
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had, in fact, all the mechanical skill and all the tools and 

> appliances for making that skill available for the ready 
production of speaking telephones—if only he had pos- 
sessed the invention. That he did not give the speaking 
telephone to the world was not owing either to poverty or 
to lack of mechanical skill or appliances. 

“7. Nor was it owing to lack of moneyed persons 
willing to interest themselves in such an invention. The 
proofs show that Drawbaugh’s neighbors were only too 

| ready to invest their means in schemes of his devising, 
and the inference is irresistible that if he did not interest 
| moneyed neighbors in a ‘talking machine’ it must have 
been because he did not seek to do so, or more probably 
because he had no ‘talking machins’ fit to attract their 
attention.” 


| Let us consider these assertions in their order: 
Paragraph 1 needs no comments further than this—that 
oN Drawbaugh dd make his claims public fo his community, 
long before Bell’s invention. His machines, and the 
knowledge that he claimed them to be his invention, and 
novel and valuable, were no secrets, but were known all 
around that part of the country. It is in evidence not only 
that they were known to the hundreds of witnesses who 
have affirmed their own knowledge of them, but also that 
they were generally known and talked about through that 
region. This is making his claims public, in the sense of 
the patent Jaw, just as much as any other mode of assert- 
ing them. 
Paragraph 2 would be inconsequential if true, but is 
> not true, as we have just shown. He was not dragged 
to light by infringers, but the fact that was already well 
known in Cumberland county, Pa., and to many persons 
outside of that county, reached the knowledge of these 
defendants also, and they then sought to make a perfectly 
legitimate use of it in defense of the complainants’ invalid 


and worthless patents. 
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Paragraph 3 has been already practically answered in 
this brief, by an explanation of the reasons why Draw- 
baugh did not patent, nor manufacture for public use, his 
invention. For the first two or three years he considered 
his invention as experimental and needing improvement. 
During this time, he had no reason to suppose that when 
it became satisfactorily completed, he would be: too poor 
to do anything with it, or that, if he should be, others 
would fail to appreciate its commercial value and come 
to his aid. By the time when this experimental period 
had passed, in 1870, or thereabouts, he was in utter pov- 
erty, and remained so until 1880. He tried to induce 
others to accept one-half of the invention and patent and 
introduce it, but they, like Gardiner C. Hubbard and 
others in Bell’s case, looked upon it as having: no com- 
mercial value, and declined their efforts to induce others 
to take hold of it, continued all along till after the intro- 
duction of the Bell telephone, when there came into ex- 
istence another strong element of discouragement to 
investors, viz.: fear of litigation with the owners of the 
Bell patents. It is undoubtedly the fact that, during con- 
siderable periods, prior to 1877, Drawbaugh was expect- 
ing parties to go in who, like Baylor, Herr, Draper, 
Snyder and others, seem to have held the matter for a 
while under advisement, and to have finally derlined, not 
formally, but by mere delay and neglect to act: He did 
not manufacture the machines for public use because he 
he had no means, and because he did not propose to 
render nis invention public property, but intended first to 
patent it and afterwards to put it on sale. 

Paragraph 4 is equally inconclusive. Drawbaugh was 
not a learned man, a lecturer, a writer, like -Bell. He 


was not given to newspaper controversies, and probablv 
’ } 
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never wrote an article for a newspaper in his life. He 
was conscious of his illiteracy, sensitive and diffident, 
and, by the time when he knew of the introduction of the 
Bell telephone, found himself already face to face with a 
powerful moneyed interest which had the ear of the pub- 
lic and had skillfully entrenched itself in public opinion. 
His poverty he felt to be an insuperable obstacle to any 
scheme of opposing, single-handed and alone, so potent 
an adversary. A man of bold, aggressive character, 
quick to push himself into the public gaze, readily grasp- 
ing the financial possibilities involved at that time even in 
a public proclamation of his right, would, probably, have 
done otherwise; but the acts must be judged by the man, 
and by his circumstances. Drawbaugh was not that kind 
of a man. He did not abandon his right, nor lay aside 
his invention, nor desist from importuning others to take 
hold of it with him and furnish the means for establishing 
his title. Without knowing Bell’s or Edison’s date of 
invention, he frequently declared to others that he believed 
himself to be the prior inventor, as he had been a very 
long time engaged in the work. (See H. F. Drawbaugh, 
Chellis and complainants’ witnesses, Matthews and Wea- 
ver. ) 

Paragraph 5 is a tissue of misrepresentations, and of 
other statements which, while literally accurate in terms, 
are false in their suggestions. In a certain sense, he 
“kept himself before the eyes of his community as an in- 
ventor,” and, it should have been added, as the inventor 
of the talking machine. It is not true that he ever “ ex- 
hibited at public exhibitions;’ he merely superintendea 
an exhibition at Harrisburg in 1868, and again in 1869, 
for the owners of his pump invention and his nail ma- 


chine invention; and, in 1878, for the owners of the elec- 
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tric clock invention; and with their money, not his own. 
It is true that he was “ mentioned in the new&papers,” 
but not by his own procurement. The statement that 
«“ he had occasion, both before and after Bell’s patent, to 
enumerate the works on which he rested his claim to be 
an inventor, but the invention of the speaking telephone 
was not among those alleged creations which he 
enumerated, or which others attributed to him,” is not 
broadly true. He had no occasron to verify his claim to 
be an inventor by enumerating the works on which he 
rested that claim, nor is there the slightest evidence that 
such a thought was ever in his mind. We should be ata 
loss to understand what the appellees’ counsel ‘mean by 
this allegation, were it not for the antecedent statements 
in their brief from which it has been copied, where we 
learn the following: . 

First. That in January, 1869, he agreed to give the 
pump company the gas-governor that he was then pre- 
paring, but did not agree to give them the talking ma- 
chine. Verily, this is a powerful argument! Possibly he 
did not zsh to give them his most valuable invention “ on 
conditions to be agreed upon hereafter.” Possibly he 
did not consider it ready, at that early date, to be put upen 
the market. Possibly the company, like Mr. Gardiner G. 
Hubbard in 1875, did not believe in the commercial value 
of an electric talking machine, and did not wish to manu- 
facture it. A dozen good and sufficient reasons can be 
suggested for his not giving it to them, all consistent with 
the theory that he had it and valued it highly. 

Second. We are informed by the same brief that in 
March, 1869, the pump company wanted him to get up a 
screw-machine for the use of the shop and its benefit. 
What in the world has that to do with the existence or 


non-existence of his talking machine at the timé? 
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Third. We also learn that the Faucet Company had a 
bill head printed in 1870, which enumerated a list of the 
machines they were manufacturing and selling, and it did 
not include the talking-machines. Certainly not; why 
should it?) He had not given them the right to manufac- 
ture the talking-machines, and they were advertising only 
their own manufactures. 

Fourth. It is stated that, in the summer of 1874, he 
had some advertising cards printed by Holsinger, which 
enumerated a great many different inventions, but did not 
enumerate the talking-machines. This card was proved 
by Holsinger, who swore at the same time that he had 
knowledge of Drawbaugh’s talking-machines prior to that 
date. It was evidently written by Holsinger, and not by 
Drawbaugh, as appears from the inaccurate expression, 


“¢nventor of the following fatents,” 


an expression not 
likely to have been used by Drawbaugh, and also from 
the inaccurate description of the magneto-electric machines 
as a machine for “ fire alarm and propelling electric clocks,” 
with neither of which did it have anything to do, nor was 
it applicable to them in any way. It did not profess to 
give the list, as a list, of a// Drawbaugh’s inventions, nor 
was it such a list in fact, for, besides omitting the talking- 
machines, it omitted the s/amp caucellers, the steam syphon 
pump, the automatic boiler-/eed, the pressure blower, the 
tack machine, the machine for wrapping wire, the weather 
indicator, and the gas governor, all proven, even by the 
complainants’ witnesses, to have been in existence prior 
to that date. JVAy these various inventions were omitted 
we are not informed; but we do know, on the complain- 
ants’ own evidence, that the fact of their omission from 
that card is no more true than the fact of their existence 


at and prior to that time. Both facts were true, and, 
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therefore, both were consistent with each other. «In like 
manner, the fact of the existence of the talking-machines, 
at and prior to that date, is proven, and their omission 
from the card does not, by implication, negative the proof 
any more than the omission of the other negatives ¢hezr 
conceded prior existence. The inconclusiveness of nega- 
tive evidence, and mere inference, as applied to the one, 
is proved by its worthlessness as applied to the others. 
Whoever wrote the card, he was clearly nof giving a list 
of all of Drawbaugh’s inventions, a fact which deprives 
the complainants’ argument of its sole foundation. Even 
if the card had assumed to give a full and complete list, it 
was open, like a receipt, to correction and explanation by 
oral evidence, but it assumed no such thing—tt is: only the 
complainants’ argument which assumes such fact: 

The complainants may try to break the force of this 
answer to their inferences, by arguing that the other omit- 
ted inventions were not considered worth mentioning in 
the card; but this, again, is mere assumption —no such 
explanation is proved in the record. As an argument it 
concedes the fac/ that the card was not intended to, and 
did not, give a full list of all the inventions that he claimed 
at that period to have made; and concedes that the inven- 
tions which were thus designedly omitted from the card 
were omitted for seme good and satisfactory reason; and 
then coolly assumes the reason. And the alleged reason, 
when we consider it, is found to involve assumption upon 
assumption, to wit: first, that the omitted inventions were 
considered of no value, which is not proved of any of 
them, and 7s expressly disproved as lo the talking machine; 
secondly, that they were all omitted for one and the same 


reason, which is not proved; and thirdly, that the com- 


plainants have hit upon the correct reason, which, also, 
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is mere assumption. The complainants’ argument thus 
begs the question, by assuming the facts upon which it ts 
based; it then asks the Court to disregard the evidence 
which disproves the correctness of such assumption, es- 
pecially as to the talking machines; and, finally, it degs the 
conclusion. 

Seeing the absurdity of this position, the complainants 
may try a different hypothesis: They may say that, per- 
haps, that the card did not enumerate the talking machines 
because they were incomplete and only experimental. 

This explanation if offered, sets out by conceding that 
Drawhaugh had talking machines in and prior to the sum- 
mer of 1874, and tries to mitigate the force of this fact 
by assuming them to have been inchoate, incomplete and 
unsatisfactory at that time. In other words, it begins by 
corroborating the defendants’ witnesses as to the vital fact 
in the case, and assumes all the rest. If, after all their 
efforts to prove the contrary, the complainants are obliged 
to admit that Drawbaugh had electric talking machines, 
of any kind, in the summer of 1574, who can believe 
them when they now become reduced to the mere assump- 
tion that those machines were not satisfactory: In grant- 
ing the correctness of the defendants’ witnesses, as to the 
main fact, they greatly strengthen their probative force as 
to the accompanying facts testified to by them. 

But the assumption that the machines, so admitted to 
exist, were unsatisfactory and incomplete, is conclusively 
destroyed by the evidence. The instruments are shown 
to have been F, B, C, I and A, of which the latter, at 
least, is one of the “highly organized” instruments re- 
ferred to by the complainants’ counsel in the Overland 
Case. Moreover, the evidence of Waggoner, Hubler and 


others, shows that at that ime Drawbaugh considered and 
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declared the invention to: be substantially completed and 
perfected. The evidence of scores of witnesses .shows 
that it was capable of transmitting and reproducing artic- 
ulate speech at a distance by electricity; and the evidence 
of Herr, Baylor, Draper, C. Eberly and many ‘others 
shows that Drawbaugh was then, and had for some 
time been, endeavoring to get capitalists to take hald of it 
with him and patent and introduce it. If he had such 
machines at all, which this argument concedes, the evi- 
dence conclusively proves these facts in regard to them; 
and no mere assumption of the complainants can diminish 
its effect. This attempt to assume a reason for omitting 
them from the card is, therefore, a failure. 

The probable reason is that, inasmuch as Drawbaugh 
considered the invention to be of great value and the 
crowning work of his life, and found himself unable to 
secure capital at present to patent and introduce it, and 
did not wish to have it stolen from him, nor to have it get 
into public use till patented, he may not have considered 
it wise to advertise it. This theory is consistent with all 


the evidence, and his conduct in so doing must be con- 


ceded to have been reasonable and proper under ‘the cir- 


cumstances. 

This reason is consistent with the proved facts, and 
is, at the least, quite as satisfactory as the assumptions 
of the complainants, which are not consistent with proved 
facts. 

But the one fact alone, to wit, that the list does not 
purport to give all his inventions, and that several in- 
ventions conceded to have been made by Drawbaugh 
prior to the summer of 1874 were omitted from it, is 
a sufficient answer to the whole argument, which, as 


stated in their recapitulation in the Overland brief, 
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rests upon the assumption that he had occasion to give, 
and did give, a list of @// his inventions made at or before 
that time. 

fifth. Yo support the same paragraph of the com- 
plainants’ recapitulation, we find ‘it argued in their said 
brief, that Drawbaugh’s answer to a question in the 

’ 4 1 

[lauck interference in 1579, negatives the testimony of 
the defendants’ witnesses. The opposing counsel in the 
interference was endeavoring to clear the ground for a 
possible argument that Drawbaugh was a man who 
could conceive, but not perfect, an invention, and, in the 
course of his cross-examination, the following question and 
answer occur: 

“ Cross-Q. 104. Since 1866, what machines have 
you conceived and perfected that have worked satisfac- 
torily ©” 

“Ans. To the best of my knowledge, / think that 
they all have. ‘The nail machine gave satisfaction. I had 
it running in the works, but the nailers drove me out. 
The tram and red staff was a good machine, and adopted 
by a number of millers, and acknowledged by them to be 
a good machine. The magnetic clock I considered a good 
thing, but Iam not through with experiments on it. I 
believe this last faucet is a good thing.” 

Now, examining the question put to the witness, it will 
be seen that it does not include the talking machine, 
which was conceived prior to 1867, but only such ma- 
chines as were conceived “ since 1866,” that is to say, in 
1867 or subsequently. 

Again, the witness’ answer shcws conclusively that he 
did not feel called upon by the question to set forth a /sé 
of his inventions. Accordingly, he answers the question 
in one line: * To the best of my knowledge I think they 


all have.” That was a complete answer to the interrog- 


atory, disposing, in one sentence, of the whole matter of 
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list nor “enumeration” of his inventions, and does not in 
the least tend to support the complainants’ argument as 
stated in their recapitulation. 

Seventh. In their said brief the complainants do not 
attempt to cite any other instance than those above given, 
as an instance where Daniel Drawbaugh * had occasion ” 
‘* to enumerate the work on which he rested his claim to 
* be an inventor,” with the single exception of the list 
given in * Wing’s History of Cumberland County,” and 
made up from materials procured by the _ publishers, 
through Hull and Nesbit, in the summer of 1878. Flere 
hey attempted to prove a negative by putting in evidence 
an extract frorn a book known to be incomplete; and, 
when foiled in this commendable enterprise to misrepre- 
sent Mr. Drawbaugh, they are obliged to admit that he 
did enumerate the telephones, both battery and magneto, 
as his invention. And what is their answer to this fact: 
Merely that Mr. Hull, in making up his manuscript, didn’t 
couch the statement in such language as they think would 
have been used if Mr. Drawbaugh had assumed to be the 
first inventor. Hlull’s statement is as foilows: “ He is 
‘the int entor of the justly celebrated electric ( lock, and 
‘of several kinds of telephones, one of whichis operated by 
sa battery, and the other by tnduction.”. This language 
is not justly subject to the criticism referred to, even if it 
were Drawbaugh’s language: but it is Mr. Hull's lan- 
guage. Drawbaugh is clearly not responsible for the 
form of expression used by Mr. Hull in attempting to 
state the facts which he had learned from him. The 
criticism is an abortive effort to impair the force of the 
fact that Drawbaugh claimed to be the inventor of both 


kinds ot telephone, after having vainly endeavored to 


prove that he did not mention the telephones to Mr. Hull. 


200 

and being caught in the very act of misrepresenting him 
and trying to deceive and mislead the court. It is a case 
of very sour grapes. Besides, Drawbaugh’s claiming or 
not claiming priority, in that particular interview, ts not 
material, Probably the subject of priority was not dis- 
cussed, and, if it was discussed, Hull may have omitted 


Lili reference to it. 
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sought failed to come to his relief. The testimony of 
Major Snyder (D. Vol. 2, pp. 313-4) and his son ( Add. 
Proofs, p. 160) and neighbor, Mr. Eby (Add Proofs, p. 
I7)); is conclusive of the fact that such aid was sought 
before June 19, 1873. The whole evidence shows con- 
clusively that this is the correct explanation of the failure 
of Drawbaugh to patent and introduce his telephones 


long prior to Bell. 


EXTRAORDINARY Mertuops \voprep By APPELLEES IN 
MAKING Up Tuerr Case. 

The extraordinary methods of the complainants in 
prosecuting this case ought to be looked into and strongly 
condemned by the court. ‘The most unscrupulous means 
have been resorted to at every point to prejudice the de- 
fendants and mis'ead the court. 

r. As early as October 22, 1550, as we learn from 
their agents ( Harris) letter of that date, (C. Vol. 1, p. 
sSo) they entered upon a deliberate plan of tampering 
with witnesses for the purpose of modifying or afiecting 
the testimony which they might afterwards give. 

2. They pursued this plan to the very end of the case, 
importing at the last extremity a new and more skillful 
agent from Boston, to carry on the work with the ram 
witnesses at and around Marysville. This effort with the 
ram witnesses is fully discussed in our Appendix A, 
where its outrageous character 1s strongly shown. Thev 
emploved every means within their power to mislead the 


defendants’ witnesses after thev had left the stand. and to 


get them to return and change their testimony—argulr g 
the case with them, reading them garbled evidence, mis- 


representing the proofs, appealing to their sympathies, 
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being assured by one of them that he had seen some in- 
strument which they produced, they tried to influence 
their memory by declaring that it never was in Draw- 
bau! 


(See Jose pa Ditlow, D. S-reb. Pp. 525; Ans. I7-} And 


hs shop at the time stated to them by the witness. 


~~ 


they instructed both of these witnesses how fo Put things 
positively in giving in their evidence. (Id. Ans. 20.) 

7- They deliberately rejected all witnesses who as- 
sured them that they had knowledge of Drawbaugh’s 


| . 7 . aia ° ‘ ‘ 1. . » em £ . } ‘ - . 
liuininy machines priol to October. 1O70, and, after re- 


ceiving such assurances again and again, went on tn their 


work of trying to deceive the court as to the fact. 

Not only so, but after having learned, through their 
agents, that David Stevenson, Jr., and the Gregorys 
would, if called, testify strongly in favor of Drawbaugh’s 
priority of invention, they deliberately charged, in their 
argument in the court below in the People’s Tel. Co. case, 
that these witnesses would, if called, testify against 
Draw baugh, and urged the court to regard the fact of 


their not having been called and examined as con- 


clusive against Drawbaugh. 

8S. They refused to allow Orlando Kahney to return 
and correct his tesumony, although he applied to them for 
the privilege of so doing. 


Thev refused to allow James P. Matthews to re- 
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A fair and candid review of the evidence on both sides, 
in accordance with the settled principles of law, shows 
that the defendants have established their case by proots 
so overwhelming as to be probably unprecedented in the 
history of patent litigation. 

With the facts now before us, let us again recur to the 
law and see wheiher the defendants have not, in the lan- 
guage of the Supreme Court in Cofin v. Ogden, brought 
themselves within its most rigid tests. 

Comparing the facts here proved, for example, with 
the facts proved in Cogin v. Ogden, we find that in Coftn 
v. Ogden the original machines were not produced; here 
they are offered in evidence; in Cefin v. Ogden the whole 
defense rested upon the testimony of four witnesses, 
swearing to the facts from memory alone, after the lapse 
of about eight years; here the facts are proved by about 
two hundred witnesses and by the instruments produced 
in court; in Cefin v. Ogden only two or three machines 
were shown to have ever been made by the inventor, o1 
by his procurement; here a large number of machines are 
shown to have been made; in Cofin v. Ogden the invent- 
or’s work ail took place within about six months, and 
then ceased forever: here the inventor’s work has never 
ceased from its commencement to the present moment: if 


Cofin v. Ooden the inventor was shown not to have pat- 
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eight years previous to the suit, and two or three months 
prior to the invention of the patentee, and that one or two 
locks were made a few months after the invention of the 
patentee. Yet, upon this state of facts, both the Circuit 
court and the Supreme court of the United States held 
the defense fully made out, and the Supreme court said 
that, although every reasonable doubt should be resolved 
in favor of the patent, the defendants had brought them- 
selves within the most rigid requirements of the law in 
that behalf. 

And they reaffirm Gaylor v. Wilder, where it was held 
that, although thealleged anticipating invention had never 
been manufactured for sale, nor patented, nor attempted 
to be patented, nor advertised, nor mentioned in printed 
publications, nor shown to the public, nor tested even ex- 
perimentally for the purposes for which it was designed, 
nor claimed at the time as an invention, nor produced in 
court, nor preserved by the inventor; and although the 
inventor, after keeping his papers in it a while, had 
thrown it aside and procured another and different safe: 
yet, if it ever had existed, and the memory of its exist- 
ence was still within the mind of any living man at the 
time when the subsequent patent issued to another, this 
subsequent patent was void—an able minority of the 
court holding that the subsequent patent was void 
whether the memory of the anticipating structure re- 
mained in the mind of any person when it was granted or 
whether it did not. 

Other authorities light up our course to the proper 
conclusion in this case. In Zhe North- Wesiern Fire Ex- 
tinguishing Co. v. The Philadelphia Fire Extinguishing 
Co., 6 O. G. 34, 1 Banning, 177 ( McKennan, J., April, 


1874), suit was brought upon the Carlier and Vignon 
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patent, of April 13, 1869, and defense was made that Dr. 
Graham, of Virginia, was the original and first inventor. 
It was shown in defense that Dr, Graham made the in- 


vention in 1837, and applied for a patent November 23, 


1837, but was rejected through the stupidity of the gov- 


ernment officers; and that, in 1843, .he made an experi- 
mental trial of his apparatus, which resulted in reducing 
but not extinguishing the fire. The original apparatus 
remained, and was in evidence. The:court said: 


‘It was urged, however, that the ‘efforts of Dr. Gra- 
ham are to be treated as abandoned experiments. An ex- 
periment may be atrial either of an iicomplete mechani- 
cal structure, to ascertaln what changes or additions may 
be necessary to make it accomplish the design of its pro- 
jector, or of acompleted machine fo Wlustrate or test its 
practical efficiency. Obviously, in the first. case, the in- 
completeness of the inventors efforts, 77 they were aban- 
doned, would have no effect upon the rights of a subse- 
quent Inventor. 

But if the experiment proves lhe Capacity of the ma- 
chine to effect what its inventor proposed, the law assigns 
fo him the merit of having produced a complete mvention. 

[tis hereinbefore shown that the theory of Dr. Gra- 
ham attained this practical con ition; - and there, appar- 
ently. his efforts ceased. Br it why Repu lsed from the 
Patent Office by the arbitrary assumption that his enter- 
prise was impracticable with the employ ment of any me- 
chanical auniliaries whatever, without pecuniary resources, 
his * poverty, not his will, consente l°to an abandonment 
of further effort to secure the full benefit of his invention 


ai ' x 

to himself and to the public. But this will not help the 
‘om pla? nants. The most that can be’ predic cated of his 
inaction 1s that he abandoned the invention to the public, 
although I do not affirm this hypothesis. But if he did, 
it will not reduce his matured invention to the grade of a 
mere experiment, and open the wav for the complainants 
to appropriate the title of first inventor.” 

Language could hardly be stronger than this: and it is 


iso a significant fact that, although the invention had been 


as 


. 
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in the most public and notorious use throughout the world 
in the form of the “ Babcock Fire Extinguisher ” and other 
similar machines for many years, yet Congress, four years 
after this decision, granted to Dr. Graham’s heirs a broad 
patent for his original invention, thereby evincing their 
opinion also as to his priority of invention over all others 
being exclusively established by the facts cited. 

In no one of the above cases were the facts established 
with half the probative force of the evidence which 
proves Drawbaugh’s prior invention and perfection of the 


electric speaking telephone. 


\ BRIEF REVIEW OF JUDGE WALLACE’S TWO OPINIONS 


IN THE COURT BELOW. 


Judge WALLACE decided the case of Zhe American 
Bell Telephone Co. et al. v. The People’s Telephone Co. 
ct als., on December 1, 1884. Subsequently, in the Over- 
land case, further testimony was taken as to Drawbaugh’s 
prior invention, and, by stipulation, this was introduced as 
additional evidence in the case of Zhe People’s Telephone 
Co., and a rehearing was asked thereon. ‘This applica- 
tion was heard, and, upon such further evidence, Judge 
Wallace again found for the complainants, in an opinion 
filed by him December 4, 1885. His first opinion its 
printed in D. Add. Proofs, immediately following p. 764: 


his second opinion occupies pp. 765, 766. 


[t may be fairly assumed that these two opinions, writ- 
ten by a judge presumably fair and intelligent, present 
the strongest argument that can be made against the 
Drawbaugh claim of priority of invention. The other 
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arguments to which we have replied in the earlier parts 
of this brief, are the arguments of counsel: deeply inter- 
ested in maintaining their theory of the case and strongly 
affected with partisan bias; this, on the contrary, is pre- 
sumably the argument of a disinterested judge endeavor- 
ing to give a fair reason for his opinion adverse to the 
defendants below. , 

But the argument of a court, like the arguments of 
counsel, must stand or fall upon its inherent.fairness, logic 
and agreement with the evidence. . 

Tested by this rule, it is not too much to say that the 
opinions of Judge Wallace in this case are, to a most 
extraordinary degree, oblivious of proved facts, illogical 
and inconsistent: and that, if this was the best that could 
be said in answer to the Drawbaugh case, It was equiva- 
lent to admitting that no fair and logical answer can be 
made to it. . 

First. Its mis-statements of proved facts are simply 
astounding. 

Take, for example, his assumption that the biography 
of Daniel Drawbaugh which appeared in Wing’s History 
of Cumberland County, in the spring of 1879, was com- 
posed by Daniel Drawbaugh himself. Judge Wallace 


7 


not oniy assumes this to be the fact, but, basing his rea- 


soning thereon, he proceeds to find Drawbaugh to be a 


1G 
> 
vain, egotistical, silly person, who ought not to be be- 
believed on oath. and whose * autobiography” * suggests 
the charlatan.” The assumption as to the authorship of 
this document seems to be the key-note:to the whole 
theory of the learned judge's decision. 

When Judge Wallace wrote the scathing denunciation 
of Drawbaugh for his assumed authorship of the biography, 


there lay in the judge’s desk, among the exhibits in the 
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case, (he original manuscript of this biography, proved by 
the appellee's svilness, Nesbit, and admitted by the appel- 
lee’s counsel, in argument, to be in the handwriting of Mr. 
/lull, the publisher's agent, for collecting historcial informa- 
tion for his book, and admitted to be the original manuscript 
of the biography! (See Mr. Storrow’s printed argu- 
ment in the court below, bottom of page 116 and top of 
page 117.) Mr. Hull died in the spring of 1879, about 
the time when the book appeared, and this manuscript 
was found among his papers after his death. (And see 
anle, p—). 

Of course, this fact disposes of Judge Wallace’s whole 
arraignment of Drawbaugh, which is based upon the 
gross mistake as to the authorship of the article in ques- 
ion. 

Such a mistake ought never to have been made. The 
internal evidence of the article itself should have guarded 
the court against it. /¢ was written by a person who did 
not even know Drawbaugh’s age, and leaves the year of his 
birth a blank! Its fulsome compliments show at a glance 
that it is the work of a penny-a-liner. It had been 
proved by the witnesses in the case, on doth sides, that 
Drawbaugh was a singularly modest, difthident, honest and 
truthful man; and this evidence should not have been 
overlooked, but his character, proved as an element of 
the case, should have been taken into consideration. 
(See aule, pp.- ). 

Through all his adversity; when he was utterly unable 
to meet his debts or obligations; when he had to borrow 
money to support his family, and was unable to repay it 
for vears; when his creditors were dogging him from 
day to day and hour to hour, unable to get anything but 


promises to pay when he should be able; when the tax 
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have successfully stood such a test as this: : What higher 
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The following statement, collated from the records of 
the Court of Common Pleas of Cumberland county, 
Pensylvania (see Defendant’s People’s Co. Record, Book 
f Exhibits, pp. 26-74), shows the state of liens upon 
Drawbaugh’s Milltown pr perty, from the date of its 
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urchase, in the spring of 1868, to the date of its sale, in 


4 ° 
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May 3, 1809, to March 26, 1870, $1,810.00, interest 
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March 26, 1870, to May 17, 1871, $910.00, interest 
and costs. 

May 17, 1871, to November 17, 1871, $970.00, interest 
and costs. 

November 17, 1871, to January 11, 1872, $910.00, 
interest and costs. 

January 11, 1872, to February 10, 1873, $1,910.00, 
interest and costs. 

February 10, 1873, to March 17, 1873, $2,022.67, 
interest and costs. 

March 17, 1873, to July, 1873, $2,115.49, interest and 
costs. 

July to December 13, 1875, $1,805.49, interest and 
costs. 

December 13, 1875, to April , 1876, when house 
was sold to Fettrow, $1,833.30, interest and costs. 

There was also a judgment note outstanding against 
him from and after April 1, 1869, for $1,000. 

To assume that he could have raised any money upon 
a property so encumbered is simply absurd; while to 
assume that he should have tried to sell the property be- 
fore his judgment-note creditors could record their lien, 
is simply to assume that he should have shown himself a 
thorough scoundrel, which was totally foreign to his 
nature. 

Again, Judge Wallace’s bare schedule of his receipts 


he years 1869, 1870, 1871, 1872, 1873, 1874, 
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1875 and 1876, without considering the load of debt 
under which he was struggling all the while, is manifestly 
unfair and unjust. Without debts, the amount of his re- 
ceipts was hardly adequate to the support of his large 
family, with the sickness and death that intervened in 


those years. But with creditors pressing upon him for 


old debts, watching closely for any expected accession to 
his funds, dogging him for their dues and threatening to 
take his home from him, the amount of his slender re- 
ceipts was hardly sufficient to keep the wolf from his 
door; and his testimony that the financial pressure upon 
him continued to grow greater and greater. all the while, 
is, beyond all question, the melancholy truth. No review 
of his meager assets which does not also take into con- 
sideration his debts and the constant pressure upon him 
for money is either adequate or just. : 

Mrs. Drawbaugh’s testimony in the Overland case 
(| Add. Proofs, pp. 221-233) conclusively: confirms all 
his statements about his constant poverty ‘during those 
vears, and also shows that in addition to anid explanation 
of his adversities, he lacked every quality: of a skillful 
business man, and that his total absorption, in his great 
invention contributed materially to his unfortunate finan- 
cial condition. These facts should all Kave weighed 
heavily in any just judgment upon the case, but they ap- 
pear to have been utterly overlooked by Judge Wallace. 

The entire theory of Judge Wallace seems to have been 
founded upon—first, upon his erroneous assumption that 
Drawbaugh composed the biography found in Wing's 
history; secondly, upon his erroneous assumption that 
Drawbaugh overstated his poverty during the years 
1869-1580; and thirdly, upon his entire disregard of the 
overwhelming evidence as to Drawbaugh’s ‘character for 


* . 


honesty, truthfulness, modesty and sincerity: He confess- 
edly could not find for the complainants below without 
attacking and disposing of Drawbaugh as a witness, and 
he could do this only by utterly unfounded and erroneous 
assumptions, in conflict with the fullest an@ clearest evi- 


dence in the case. 
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Second. Judge Wallace then goes out of his way to 
attack even the appellants and their counsel. He says, 
in substance, that thev concocted this plea of poverty, 
formulated it in the answer, elaborately fortified it by 
witnesses and caused it to be testified to by Drawbaugh. 

A more unfounded and unjust assertion never was 
judicially made, and it is flatly contradicted and dis- 
proved by one of the appellees’ witnesses, Fames P. 
Matthews, upon whose testimony Judge Wallace ex- 
pressly relies in another part of his opinion, although Mr. 
Matthews had written a letter, which was before the 
court, stating that no reliance whatever was to be placed 
upon his recollection of the facts thus cited by the 
court. Mr. Matthews was at Drawbangh’s shop in 
April, 1875, to examine his electric clocks, and wrote out 
and published an account of the visit in November, 1878, 
in the course of which he stated, from information casually 
derived from Drawbaugh during his visit, that nothing 
but Drawbaugh’s poverty prevented him from anticipat- 
ing both Bell and Edison in the invention of the tele- 
phone! (C. Vol. 1, p. 543.) This article, published in 
November, 1878, from information obtained in April, 
1878, wu years before the appellants ever heard of Daniel 
Drawbaugh, shows that the “theory of constraining pov- 
erty ” was nof originated by appellants or their counsel, 
but was the explanation given by Drawbaugh himself to 
the witness for the Bell Telephone Company years prior 
to the institution of this suit. Comment is unnecessary. 

Third. The inconsistent and illogical character of the 
reasoning of the court below next demands attention. 
Facts of the utmost importance are admitted, in one part 
of the opinion, to have been conclusively proved, only to 
be utterly disregarded at all other parts of the opinion. 
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Drawbaugh’s witnesses are truthful and honest; that their 
evidence is amply sufficient to overcome the validity of 

the Bell patents; and that it can be met only by showing 
that they were mistaken im therr dates, or as to what they 
saw; but it 1s asserted that a judge, in his dise¢ retion, may 
absolutely disregard the testimony of a myriad of such 
witnesses, if, for any reason, he thinks their story improb- 
able or discovers any outside unexplainable fact which he 
regards as inconsistent with it! 

Fourth. Then the court sets forth, in order, the fact 
which it deems conclusive to overthrow the positive testi- 
mony of even a myrzad of honest witnesses, 7m a lelephone 
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to the first form of Exhibit B. But when the first oper- 
ative instruments, F and 6b, were produced, about 1867 
and 1868, there is no longer any uncertainty about his 
memory. The steps were now not merely mental and 
experimental, but visible and tangible, and the results 
were such as to impress his memory for all time. 

Suppose we pause to compare, for a moment, Draw- 
baugh’s simple and evidently truthful statement of his 
present inability to recall in detail the steps which led his 
mind up to his great discovery, with the astounding fact 
that Bell heard his first sfeech or sound through Gray’s 
transmitter, on March 10, 1876, and had a written memo- 
randum made of the fact and date, and yet, in his London 
lecture, delivered in the fall of 1877. and tn his testimony 
in the Dowd case, given in 1579, totally forgot to mention 
the great fact, and actually attributed his first hearing of 
speech through a telephone to his own telephones of 
April, 15876, which had the armature made like a thumb- 
nail and shellacked upon the center of the diaphragm! 
Shall we reject, as incredible, Drawbaugh’s inability to 
remember his early mental steps and reasonings in the 
vears from 1859 to 1866, and at the same time swallow, 
as perfectly credible, the astonishing story that Bell in a 
year and a half, forgot all about having gotten his first 
speech through Grav’s transmitter on March ro, 1876! 

The fourth fact that seemed to Judge Wallace to out- 
weigh the testimony of two hundred witnesses, was that 
Drawbaugh did not bring his telephone to the knowledge 
of Keifer, Wilson, Houck, Stees, Lloyd, and the members 
of the old Faucet or Pump company. 

As to Aesfer and Wilson, Drawbaugh had very little 
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about the only evidence of intimacy disclosed in the wit- 
ness’ deposition. The whole deposition is entirely neg- 
ative in character, and would not affect the testimony of 
even a single positive witness. Neither Keifer nor Wilson 
swear positively that Drawbaugh never mentioned his 
telephones to them when he called at their offices to get 
old scraps, but simply that they do not remember that he 
did. 

As to Houck, he is a convicted perjurer (C. Vol. 1, pp. 
823-826), who attempted to steal Drawbaugh’s new 
faucet invention and bolster up the theft by perjury, in 
1879, but was defeated in the effort. 

As to S/ees, Judge Wallace says: 

« Mr. Stees was the superintendent of a car company 
at Harrisburg, having shops in different parts of the city, 
connected by telegraph lines. He was the first person to 
employ Bell’s telephone on these lines, when they were 
introduced into Harrisburg, late in 1877 or early in 18738. 
He was a friend of Drawbaugh, and Drawbaugh would 
naturally have applied to him if he wanted to test his tele- 
phone publicly and practically.” 

And that is exactly what Draxwbaugh did, as we learn 
from the testimony of young Stees (Additional Proofs, 
pp. 209-220), Johnson (Id., pp. 198-209), and Draw- 
baugh (D. Vol. 2, pp. 1047, 1049, Ans. 1376, 1393). 

As to the old Faucet Company, we have produced the 
evidence of their employes, Joseph and Emanuel K. Greg- 
ory (Additional Proofs, pp. 181-196); Schrader (D. 
Sur-rebuttal, pp. 467-471): Hoffman (D. Vol. 1, pp. 
451-484); all of whom testify positively to their knowl- 
edge of Drawbaugh’s telephones at that time, and two of 
whom (EE. K. Gregory and Schrader ) testify to the very 
details of the experiments and instruments, and identify 


the latter. We have also the affidavit of Dr. Mosser, the 
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We have also the deposition of William R. 
the president of the faucet company, an old man, 
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ho states that at one time Drawbaugh desired him to 


take a half interest in some invention and ‘furnish the 
money tor patenting it, but as he, Gorgas, was losing 


D4,0% » in the faucet Dusiness, ana * had a surfeit of 


its, he id no attention to the matter ( D.:Surrebuttal. 
S. 1129). Thus. the evidence of the faucet com- 


‘s corroborate Drawbaugh, 
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are examined, they will be found to be, not “ declarations,” 
but only the aédsence of declarations. 

The dustness card merely gives a list of some of his in- 
ventions, omitting, as we have already shown (ave, pp. 
253-257), at least eight besides the telephone, all of which he 
is Known and admitted to have made before 1875. It is 
not what the card sfa/es but what 1t omzts lo state which 
impressed the court below; yet its omission to state the 
other eight inventions does not in any way disprove their 
admitted existence, and it certainly can have no greater 
probative force as to the omitted xznth invention. 

The interference testimony incidentally alluded to the 
telephone and phonograph, and only incidentally. Mr. 
Drawbaugh was not questioned about the talking ma- 
chine, but, in referring to a faucet sketch which was put in 
evidence his memory apparently associated it in some way 
with some particular telephone or phonograph experiment 
made between 1874 and 1576, which mental association 
enabled him to fix the date of the faucet sketch. Nothing 
more than this can fairly be inferred from his merely inci- 
dental allusion to the telephone. 

The Ialthews interview was on the subject of electric 
clocks. Matthews understood little or nothing of elec- 
tricity, and grossly misunderstood and misdescribed even 
the electric clock itself to which his attention was mainly 
given. (See Drawbaugh, D. Vol. 2, pp. 1030 to rogo, Ans. 
1516 to 1524.) The telephone was mentioned only inci- 
dentally and casually, and, beyond all question, Draw- 
baugh’s remarks about it were also either misunderstood 
or misrecollected. Matthews himself, after he had left the 
witness stand, pricked in his conscience at the conviction 
that he had gone too far in attempting to state what 


occurred in reference to the telephone, wrote the counsel 
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was eviaenti\ impressed with the worthlessne ss of suc! 
evidence in general, but. referring to it in this case, states 


that: «“* What cives point and torce to this testimony and 


» 
parries the ordinary obe ctions to the reliabil tv of verbs 
declarations, is that these witnesses are persons wi! 
sould have been forcibly mipressed, because of their mter- 
est in the particular subject, by any assertion by Draw- 
augh that he was the inventor of the telephone ~ 

It is a sufficient answer to this statement to say that 
is a gross error—no such person is to be found among the 
appellee's negative witnesses! 

Nunth. Another of the so-called “ sxdicza™ is found 
the testimony of witnesses “ such as Mr. Weaver and M: 
Grissinger, showing declarations of Drawbaugh made 
after the Bell telephone was in commercial use, to the ef- 
fect that, although he experimented on the telephone 
years before Bell, he had obtained no satisfactory re- 
sults.” 

Weaver and Grissinger are both shown by their cross- 
examination to have been personally hostile to Draw- 
baugh: and Weaver Is shown to have been a disreputable 
shyster. 

‘Phen Cross-@€Natbibalion, especially that of Weaver. 
shows clearly that Drawbaugh, in his alleged interview 


on the sul \t ct of the tel | hone, had his attention directed 


-94 
to his ~”rst telephone experiments—the old tea-cup trans- 
mitter-—and was speaking only of the performances of his 
arliest instruments. These instruments Drawbaugh /es- 
tined Were not satisfactory: and it would be just aS much in 
point co quote against him what he /es/7fed, as what he 
said to Weaver and Grissinger on the same subject. The 
courts error here consists in taking what he said about 
is frsf instruments as relating to all his instruments prior 
to 1870-——an error which shows the danger of relving 
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“many other Wwilnesses here referred to. tor it coula 


asily have been shown that it was in the grossest error in 
the whole statement! With the exception of an error o1 
two in da/les, assigned by, at most, /zvo or fhree witnesses, 

i¢ statement 1s wholly unfounded; and these errors in 
dates are utterly immaterial because correctedl by othe 


ot the Gefendants witnesses. 


his concludes our review of the court's: “7udc7a. 
Keach one of the “indicia” 1s clearly shown to be thor- 
oughly worthless, when considered by itself,;bv an un- 


prejudiced mind. A chain is no stronger than its links, 


no matter how iongy it Mav De. A dozen 66 dicta. each 
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separately inconclusive, do not prove more than would be 
proved by one alone. To set up such worthless stuff as 
sufficient to answer the clear, positive, uncontradicted 
tesumony of hundreds of disinterested witnesses, all tes- 
tifving from personal experience and knowledge, is a per- 
version of the laws of evidence and the functions of a 


court of justice. 


Sull reviewing the opinion of the court below, we 
come, next, to a remarkable admission, to wit: that, not 
withstanding all that can be said against Drawbaugh’s 
claim to priority, “no doubt 7s entertained that Draw- 
baugh was experimenting at an carly date with telephones 
or phonographs;” and the court then goes on to admit 
that these experiments began prior to 1869, and continued 
ull after 1876. 

In the earlier pages of the opinion, the court had said 
that: 

“Tt iseither true that Drawbaugh had long been tread- 
ing his solitary path of investigation and experiment in 
poverty and obse urity, but had perfected his work when 
the inventions of other explorers were in embryo, or his 
story is an ingenious fabrication.” 

But, if it be true, as conceded in the later part of the 
opinion, that Drawbaugh had been experimenting on tele- 
phones from a period prior to 1869 to a period sub- 
sequent to 1876, then his story ts clearly vot “ an ingenious 
fabrication,” but is founded upon admitted fact about 
which “no doubt is entertained,” and the court should 
have accepted what it had itself stated as the only alter- 
native, to wit: that he “had long been treading his solitary 
path of investigation and experiment in poverty and 


obscurity, but had perfected his work when the inventions 
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tinued to be seen there till they were put in evidence in 
this case. They are proved to have been used for trans- 
mitting speech to a distance by electricity prior to 1869, 
and ever since. New machines from time to time ap- 
peared, but the old ones still remained, and the new ones 
were merely their outgrowths—their maturer develop- 
ments. 

W hich is the more rational and consistent explanation 
of the admitted facts—that assumed by Judge Wallace, 
an direct opposition to the evidence, and which requires 
three abrupt changes of position, of which no hint ts 
riven by Drawbaugh and 


‘ 
a 


given in the testimony; or that 


> - 


corroborated bv hundreds of admittedlv honest witnesses: 
Nav, is not Judge Wallace’s suggested explanation more 
- " ae hel ots oa ' _ - ® 1 ‘ ———__£: -« » 1. ) =} —— 
incredible than anything to be found in the Drawbaugh 


case fr 


In the latter part of March, 1882, in the People’s Tel- 
ephone case, a test of the Drawbaugh instruments was 
inal 
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D. EB. A. H. &c.. and reproductions of F, B,C and I. In 


this test all the original instruments proved themselves to 
be good. practical speaking telephones; but the repro- 


duced instruments, while they transmitted words and 
sentences, did not operate so saustactoriuy as the others. 

These reproduced instruments, thus tested, were the 
identical reproductions that had been put in evidence 
nearly two vears betore. Thev had been shippe d back 
and forth to New York, Philadelphia, Baltimore, Harrts- 
burg, dozens of times; and had been taken apart and put 
together again by Craughtsmen, witnesses, experts and 
counsel scores of times. They were shattered, dilapi- 


dated, loose, and to mo condition to operate, whatever may 
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have been their original condition. Yet they all talked, 
. , , , 4 ~ 5 
LNOULN as MIQAL Nave oeen CAPE cad, NOt perfectly. Judge 
Wallace, disregarding their shattered condition, heid that, 
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aithougn they ali taiked, vet they did not talk so well as 
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hs shop, and therefore he came to 
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In the Overland case. on February 6, 188. (See D. 
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Add. Proofs pp. 247-310, 542 O24; and see Prof. Bark- 
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ers deposition, Id. pp. 0-35}, a Turther test of reproduced 
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a new and different way—-every word of which was gross 
error! The “conducting material ” was powdered carbon 
alone, and carbon and bronze (See Id. p. 624; and Prot. 
Barker, Ans. 80, pp. 27, 28), which is exactly the ma- 
terial described by Drawbaugh in his evidence in the win- 
ter of 1881-2 (D. Vol. 2, Ans. 131, 1290, pp. SOT, Q99- }- 
Prof. Barker testifies ( Ans. 79: Pp- 20, 7) that the in- 
struments were exact and faithful reproductions of the 
original instruments and drawings. And, in answer to the 
judge's suggestion as to the adjustment of instrument F 
(by which he means that it was held in an inclined posi- 


} 


tion, as described in tne Hunnings patent ». we have only Lo 
cite the testimony of Prof. barker, who had these instru- 
ments at the University of Pennsylvania testing them pri- 
vately for his OWN information. for several weeks before 
the public test in question, and who swears that the in- 
strument F worked best when wolf held in the hand but 
_ allowed lo vrenidih fixed 4d OOF position.” Ans. 4, p. 
23.) As a resull of all his tests he states tnat ™ W hen 
once in adjustment, #f allowed fo remain fixed in one posi- 
tion, the retain their adjustment very well; but when dis- 
turbed. as hen the L7tdiil fa, ‘s LadaACH Th the hand and held 
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pM a i appead’rs irom rot. lsarker's answer, oOo. SI. 
pp. 27, 25. The carbon of F*% was much finer than 


that of F! and F*, and was mixed with the bronze pow- 
der (Ans. So), and F* gave atnfle the better articula- 
tion Ans. Or }. Ti. S i hii terect contrmatlion of Mr. 
Drawbaugh as re testified in 1881-2. D. Vol. 2, p. 999, 


Ans. 1293. 
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pellees, was examined to show that although he lived neat 
Drawbaugh up to about 1569, he never heard of the talk 
ing machine. On cross-examination he broke down and 
admitted that, at that carly time, Drawbaugh spoke to 
him of talking across the Atlantic ocean, to which the 
witness replied that he had better try bis machine across 
the Yellow Breeches creek first. The appellants, in reply, 
called his wife (D. Sur-rebuttal, pp. 109-113), his daughter 
Maggie (Id pp. 103-109}, his daughter Jennie (Id. pp. 
163-170) and his son-in-law, John Brenneman (Id. pp. 
114-116), to prove that the Drawbaugh talking machine 
was perfectly well known in the Darr family, and in the 
community, at that early date. 

The court below speaks of this witness, William Darr, 
as a *“* hard-headed old farmer.” J//e never wus a farmer, 
nor cver pretended lo be: and astor his “ hard head.” his 
own family unanimously testified that he was a misera- 
ble, drunken sot, wrecked years ago, physically and men- 
tally, bv his drinking habit, and from whom the whole 
family had bee 1 oblived .O St pe rate and icave him LO his 
ruin. Yet this drunken cabinet-maker is galvanized in 
the court s opinion into a * hard-headed old farme Sh 

Y 2 The court below s Vs 7) Llenry bay ler, that he 
“ testifies that he talked through F and B in 1873, but 
the proofs show that the occasion was between 1575 
and 1877. 

The proofs show no such thing. They show, on the con- 


trarv. that the conversatior was ius! when Nir. Bavlor 
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3- The court below says of H. B. Musser, that he 
“testifies that he talked through F and B.in June, 1874, 
but the proofs show that this occasion was as late as in 
the summer of 15876.” | 

Here, again, the court is in error, for the proofs show 


no such thin Mr. Musser testifies (D. Vol. 1, pp. 315 


g. 
323) to /wo visits to Drawbaugh’s shop, doth at times 
jixed by his book entries relating to the business which took 
him there, and testifies clearly and explicrtly to the oc- 
currences at doth visits, identifving the instruments which 
he saw and tested at the first visit, and also those wit- 
nessed by him at the second visit. There is nothing 
which shakes in the least the clear and positive testimony 
which he gives. , 

4. The court says that Drawbaugh’ not only had 
means of raising money during all the years of his alleged 
poverty and distress, * but that on many o¢casions he had 
means for investment and for speculation.” So far as this 
statement relates to the period extending from the latter 
part of 1869 to 1880, it is gross error. He did not regard 
his invention as ready to patent till as late as 1870 or 1571, 
when instruments C and I were made; and if the court 
can show that at any time in the year 1570, or the ten 
vears next following, he ever had means: for investment 
or speculation, or ever invested or speculated during those 
years, to the extent of even one penny, we challenge the 
production of the evidence. The statement of the court 
below, on this point, is merely a loose, careless assertion, 
without one particle of proof to support. it, and directly 
contradicted by all the testimony. : 

5. The court next states that Drawbaugh “was ac- 
customed to prepare specifications of patents, and adver- 


tised himself as an inventor, designer, and, solicitor of pat- 
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ents.” Drawbaugh explains that, owing to his knowledge 
of mechanics, the country inventors in the vicinity occa- 
sionally came to him to get him to write out rough de- 
scriptions of their inventions fo aid their regular patent 
solicitors iu understanding the ideas or devices of the invent- 
ors, and that, finding he could now and then earn a few 
dollars in this way, he sought to secure, and did secure, a 
few jobs of this kind, but that he never acted as solicitor 
of patents, or attorney, before the patent office, in his 
own cases or any other. (D. Vol. 2, pp. 863, 864.) The 
Commissioner of Patents certifies that he never appeared 
in that office as attorney or associate attorney in any case. 
(See p. 775. D. sur-rebuttal.) A mere glance at Draw- 
baugh’s letters (see, for example, pp. 245-6, D. sur-re- 
butial) is sufficient to show that he lacked the necessary 
literary qualifications for the work of a patent solicitor. It 
is manifest/y unfair to attach any importance to this tri- 
fling matter, which the evidence fully explains. 

6. The court next charges that “during the time he 
was experimenting on the talking machine, and betore he 
applied for a patent, he found time and materials for ex- 
perimenting w ith and making ¢he Giffard injector for steam 
engines, the autograph telegraph, the magneto dial tele- 
graph, the magneto key, the automatic fire alarm, and the 
electric clock.” 

The essential statements here are grossly erroneous. 
He never experimented with a “Giffard Injector,” but, 
long before he entered upon the talking machine imvention, 
he devised an injector of his own, altogether different 
from Gittard’s. 

He never experimented at all upon any autograph lele- 
graph, at any time. The automatic fire alarm was a 


mere thermostat. such as can be made for ten cents by 
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any mechanic, and the fact that he made one has no bear- 
ing whatever upon the question of his financial means. 
The magneto dial telegraph and magneto key were in- 
struments whose cost lay almost entirely.in the /ador, 
and not in the maferia/s, emploved in them. The electric 
clocks which he had prior to about 1876-7, were incom- 
plete, rude and utterly inexpensive. There was but little 
actual expense to him, outside of the labor of himself and 
his nephew, George W. Drawbaugh, in any or all of the 
clocks made before Shettel and the Grissingers took hoid 
of the clock inventions. All these devices, prior to that 
time, would not have cost for materials, 7v the aggregate, 
probably twenty dollars; and those materials were sup- 
plied at long intervals, little by little, through a period of 
at least seven or eight years. How manifestly unfair to 
array these things against him as though they had any 
importance or value in enabling us to estimate his pecuni- 
ary condition! 

7- The court next says that “during this pericd he 
was a friend of Mr. Weaver, a patent solicitor, who fre- 
quently gave him advice and professional: assistance, in 
return for mechanical services rendered by: Drawbaugh, 
and who drew specifications for him for:a measuring 
faucet and for the magnetic clock. If he was not com- 
petent himself to make an application for a patent, it can- 
not be doubted that, with the assistance of Weaver, he 
could have made a proper application at a trifling outlay, 
if any, beyond the fees of the office.” 

To say that this picture is overdrawn is to put the fact 
altogether too mildly. | 

Weaver's cross-examination shows him to have been a 
disreputable shyster, in whose ability or integrity Draw- 


baugh would have been a fool to confide.: Drawzbangh 
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did not employ him to draw specifications for the 
measuring faucet and magnetic clock, but the new faucet 
company and the clock company, the men who furnished 
the money for patenting those inventions, employed him 
for that service. (DD). Vol. 2, p. 933, Ams. 992.) His 
relations with Drawbaugh were not those of a “ friend,” 
but only those of a mere acquaintance. Weaver's cross- 
examination shows convincingly that, on the occasion 
when he was brought to Drawbaugh’s shop in March, 
1876, by the axle company, to appraise their property, he 
attempted to cheat them out of a portion of it, and the 
proceeding consequently ended in a quarrel and his dis- 
missal. His cross-examination further suggests a very 
strong suspicion that, when employed as a patent solicitor, 
he was in the habit of cheating his clients and filing ap- 
plications for their inventions in his own name. (See C. 
Vol. 2, pp. 413 to 444.) 

It is impossible that Drawbaugh should not have had 
some doubts or suspicions as to the character of this man, 
and incredible that he would have resorted to him to aid 
in patenting so valuable an invention as the telephone, or 
one so difficult to adequately describe and _ protect, and 
which required the best services of an able lawyer. To 
understand the character of Weaver, the court should read 
his cross-examination, for no abstract can do justice to It. 
8. The court then refers again to the time and ex- 
pense of Drawbaugh’s electric clocks, and the cost of the 
gear-cutting machine which he devised and made in or- 
der to expedite the work, stating that “these clocks 
were built by him with his own tools, and out of his own 
money, and to build them economically he made a gear- 
cutting machine, which must have cost him more than 


it would to patent his telephone.” There is not a par- 
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ticle of evidence as to the cost or character of this gear- 
cutting machine. For aught we know, it may have been, 
and probably was, a simple, inexpensive device. It was 
copied after one which Shapley lent him, when consider- 
ing the question of going inio the clock business—and 
the fact that the original machine was the property of a 
small country jeweler, and was carried back and forth 
to and from Drawbaugh’s shop, shows that it was a small, 
portable device. Its alleged cost is a mere assumption of 
the court below. 

©. At another point, referring to the testimony of nu- 
merous witnesses as to the very words which they heard 
through Drawbaugh’s telephones prior to the date of 
Bell’s invention, the court below says: * When witnesses 
undertake (as many of them do), to give the exact 
word or sentence heard in the instrument five or ten 
vears before, when their attention was not called to the 
subject afterwards, no hesitation ts felt m rejecting such 
statements as utterly incredible” / 

A convenient way of getting rid of evidence! If no 
witness had remembered the words which he heard, the 
court would have said: “No word ever spoken through 
the instrument is even pretended to be remembered, 
and this is proof conclusive that none was ever heard;” 


+ 


but when the words are remembered. it merely waives: 


aside the statement as “utterly incredible,” ‘and serves 
notice upon us, once for all, that i wall not believe a 
“myriad” of witnesses who testify nour favor, although 
it will accept ayainsi us, as gospel truth, any loose state- 
ment, any half-remembered or imperfectly ‘understood 
conversation of years before, any improbable .or unjusti- 
hable inference suggested by opposing counsel, any de- 


position, like that of Matthews. which even the deponent 
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himself afterwards asked the court to disregard by reason 
of the vagueness and unsatisfactoriness of his memory, even 
to himself, and will go beyond all these things in order 
to make out a case against us, and assume facts, without 
evidence, such as that Drawbaugh knew of the article in 
“The Manufacturer and Builder” in 1869, and was, prior 
to that date, making e/ectric experiments with a non-electric 
phonograph! 

We do not wish to be understood as charging the court 
below in this brief with deliberate wrong-doing, but we 
do mean to be clearly understood as charging it with 
gross errors of fact and law, and with being manifestly 
too deeply prejudiced to weigh the evidence fairly, or 
even read the testimony correctly. When a court ex- 
pressly refuses to believe a witness testifying to the words 
which he heard for the first time through a telephone—a 
startling event, likely to impress his memory—-dut re- 
cetves and accepts the very zvords of loose, casual conversa- 
lions of years ago whenever they can be used against 
Drawhaugh, it is evident that no known rule of law or 


evidence guides its deliberations. 


One general conclusion is clearly derivable from a care- 
ful examination of the opinion of the court below, and it 
is as follows: 

The court evidently started out with the idea of hold- 
ing that the entire Drawbaugh story was a fraud and a 
lie, and that Drawbaugh never thought of a telephone 
till after the publication of Bell’s invention. 

It soon found itself driven from this position by unan- 
swerable evidence, and was forced to admit that Draw- 
baugh was indeed experimenting with telephones or 


phonographs, from 1866,or before, ull after 1576. 
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Compelled to admit that these experiments were e/ec- 
trical, the phonograph theory fell te the ground and the 
telephone alone remained. 

The court then fell back upon the theory that the tele- 
phones thus proved to have existed years before Bell’s in- 
vention were incomplete and unsatisfactory, a/though the 
same witnesses whose testimony conclusively proved their 
existence, proved with equal conclusiveness their complete 
practical operation and tdentined the very instruments, 
which show for themselves that they are completed aud op- 
erative machines. 

At this juncture, met by demonstrative evidence which 
could not be explained away, the court announced that it 
would not believe a myrzad of witnesses testifying to their 
positive and clear recollection of facts within their own 


knowledge: but would accept as true all kinds of trash ~ 


> 


, 


legal evidence or not—which could be found, suggested, 
or even, when necessary, assumed, against Drawbaugh. 
The clear, simple and self-evidently honest testimony of 
Daniel Drawbaugh, however, still remained as:an insuper- 
able obstacle to this position. He must, therefore, be 
disposed of as a witness. [lence, it proceeded to char 


(Te 
= * 


him with writing a foolish autobiography, which the con- 


> 


clusive evidence of the original manuscript itself—an ex- 
hibit in the case proved he did not compose. It assumed ' 
him to have been a comparatively well-to-do citizen, by _ 


_ 


mixing up his finsncial status defore the telephone was in 
a patentable condition with his financial circumstances 
for vears a//er that event, and by disregarding the unani- 
mous testimony of hundreds of witnesses and misunder- 
standing and misstating proved facts: and, on these mis- 


taken assumptions, it disposed of his whole deposition. 


Then, a/though it had admitied that the testimony of the 
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corroborating witnesses was honest, and was sufficient to 
overthrow the validity of the Bell patents, it proceeded to 
disregard their corroboration Jecause it had thrown out the 
evidence of the principal—Drawbaugh himself. 

On the rehearing, although all the tested instruments 
clearly and emphatically proved their own complete oper- 
ativeness, it proceeded to make two utterly erroneous as- 
sumptions about the reproduced instruments F—both of 
which assumptions were completely disproved by Profess- 
or Barker's testimony—and simply ¢guored all the other 
instruments, Bb, C and I, a/though no such assumption could 
even be pretended as to them, and although they proved the 
Case as completely as did F. 

It is not too much to say that such an attempt to answer 
the Drawbaugh case—the best argument that a_ judicial 
mind could discever or invent for the purpose—shows to 
a demonstration thal the Drawbaugh case cannot be an- 
swered., 

Calling attention to the three following appendices, 
marked A, B and C, wherein are discussed the questions 
of the “ram,” the “ flood,” and the “ negative evidence,” 
and to the briefs tiled herewith on the Bell patents, we 
respectfully submit the People’s and Overland cases to 
the judgment of this court. 

L.. HILL, 


Of Counsel for Appellants, The Peoples Telephone Co 


‘7 uid She {/- a land TV if fone f aa 


THE 


APPENDIX A. 


HYDRAULIC RAM CONTROVERSY. 


During the progress of this case a number of collateral 
issues have been raised by complainants and gone into so 
exhaustively and at such le ‘ngth of testimony, by both 
sides, as to Cause One, in reading over the large portion 


of the record devoted to 
whether. in fact.the s 


the ordering and to the time of the putting 
hydraulic ram, 


which 


’ 


! 


their 


consideration. 


to wonder 


yeaking telephone or something else 
is the real subject of controversy. 

Of these collateral issues none have been spun out at 
greater length than those raised in respect to the time of 


is ad 


nitte al by 


been ordered of and furnished by Mr. 
on the Thomas Draper farm in the b rough of Marys- 
ville, Perry county, Pennsylvania—ne: 
dred pages of the record being devot ed to these issues 
alone. 

The facts and circumstances which gave rise to this ram 


controversy are both interesting and peculiar. 


hoth 


in of a certain 
sides to have 


Drawbaugh for use 


rly seventeen hun- 


W c ole: in 


them from the deposition of Thom: is Draper (D. Vol. 2, 


Pp. 


I 


-3- 


} 


It appears that some time in the latter part of January, 
1582, a certain person, representing himself to be a law- 
Thomas Draper at his home in 
Dover, Delaware, and requested a few moments’ conver- 
sation with him concerning his knowledge of the inven- 
That an inguiry ‘should be made 


ver, 


tion of the telephone. 


called upon Mr. 


on this subject somewhat surprised Mr. Draper, and when 
he asked the lawyer 
Draper, knew anything about it, he was informed that a 
man in Marysville had said that he heard Draper men- 
tion the fact that he had been to Drawbaugh’s shop, at 
Milltown, and had seen the latter’s talking machine. 


how 


he found 


out that he, 


knowing the intentions of his questioner, and fearing that 


Mr. 


Not 


| 


he might be called off somewhere as a witness, Mr. 
Draper was disinclined at first to give any information, 
but finally, upon being assured that if his evidence were 
needed his deposition could be taken by commission at 
his home in Dover, he consented to relate what he knew, 
as follows: 

[le said that in the vear 1873 or 1874 he and: his ten- 
ant, George W. Kissinger, who lived on his: farm at 
Marysville, Pa., went over to Mr. Drawbaugh’s shop, at 
Milltown, for the purpose of ordering a hydraulic ram for 
his farm; that on that occasion he was introduced by Mr. 
Kissinger to Mr. Drawbaugh and the ram matter was 
discussed; that Mr. Kissinger asked Mr. Drawbaugi 
how he was getting along with his talking machine, and 
the Jatter replied that he was getting along pretty weil, 
though he lacked means to put it through; that Mr. Nis- 
singer then told Mr. Drawbaugh that he ought to get 
him, Mr. Draper, to assist him, as he had ple nty of money; 
that thereupon Mr. Drawbaugh took pains to show him, 
Mr. Draper, his instruments, talked through them to him, 
spoke of them as the greatest invention of the age, said 
they would take the place of telegraphy, etc., and inti- 
mated to him that he would like to have him go in with 
him, etc., etc. 

This account of Mr. Draper appears not to have been 
much relished by his interviewer. He asked ‘him if he 
Was sure his visit to Mr. Drawbaugh was prior to 1576, 
and Mr. Draper replied that he knew it was, and that it 
was some time in 1873 or 1874. He also questioned him 
in regard to the kind of instruments he had seen at Mr.: 
Drawbaugh’s, got him to describe them as best'he could, 
and remarked that it was a very singular thing that men 
in diiferent parts of the country should hit upon -the same 
kind of instruments. Mr. Draper told him that he al- 
ways thought the patent ihe Bell Telephone Comp: iny Was 
operating under was the Drawbaugh patent, and that Mr. 
Drawb: ugh had gotten Bell to go in with him. . 

The lawyer said that Mr. Dr: aper was mistaken, and 
then told him that he was an attorne v for the Bell Tele- 
phone Company, informed him of the present suit, and 
remarked that Mr. Draper had missed a_ big fortune, 
and that he would not be manufacturing phosphate at 


y 


~ 


Dover if he had taken hold of the talking machine with 
Mr. Drawbaugh. On leaving, he told Draper that he need 
not be uneasy “ab out being called as a witness, and that if 
the other party didn’t need him his company certainly 
should not (D. Vol. 2, pp. 1129-40). 

After this interview had taken place, Mr. Dr: aper, feel- 
ing that some injustice was, perhaps, being done to Mr. 
Drawbaugh, sat down and wrote him the following letter, 

z. (D. Exhibits 136). 

Orrice or THomMas Drarer & Co., 
Manufacturers of Phosphates and Dealers in all kinds of 
Fertilizing Material, Lime, and Grain, 

No. 317 S. State Street, 

Dover, Del., Jan. 30th, 1882. 
Mr. DanreL DRAWBAUGIIL. 

Dear Sir: Iwas interrogated to-day by an attorney 
from New York or Boston in reference to what I know 
about your having invented a telephone, or talking ma- 
chine, as you called it when you first showed it to me. 
When he first be ‘ean to talk I thought he was a man you 
had sent down here, but I soon found my talk did not suit 
him, and when I tried to tind out where he was from and 
what he wanted, he told me he was a lawver from the op- 
posite side from you, and that there was a big law sutt 
pending over the ‘tele phone patent between vou rag the 
Bell Co: npany. ] told him I did (not) [D. Vol. 2, p. 
1131, Q. 40} want to be called up as a witne Ss, tad 
thought you ought to have the benefit of your invention. 
He asked me when I first saw yours. I told him I had 
never seen it but once, and I thought that was in 1873 or 

1874, and that you showed me what you could do with 
it, and that you talked to me with it in an adjoining room, 
and that you said your only trouble was money to carry 
out your plan, and that you wanted me to take hold with 
you or let you have some money to carry out your plans. 
If you recollect, George W. Kissinger was with me at 
your place. He and I had a long talk about it afterwards. 
Now, I do not want to be taken from home, as I am get- 
ting old, but I do not like to sce a man cheated out of his 
just rights, 

Are you going on with your suit? 

Ever Truly, 
Thomas DRAPER. 


This letter conveyed to defendants the first intimation 
that such a man as Mr. Draper was in existence. The 
complainants, it appears, had found him out before from 
the man in Marysville, but this was the first the defend- 
ants had heard of him. 

ust as soon as practicable after the receipt of the let- 
ter by Mr. Drawbaugh, Mr. Draper was put upon the 
stand by defendants, and eave a clear, powerful and con- 
ving ing dep: sition, unsurpassed by any other in the whole 
Case. 

In it he explains the object of his visit to Draw baugh’s 
shop, describes with accuracy some of the talking machines 
which Mr. Drawbaugh showed him and talked through 
to him at that time, identifies such instruments (C repro- 
duced and I) when they are again shown him, teijls how 
Mr. Drawbaugh tried to interest him and induce ‘him to 
lend the much-needed financial assistance to push the 
invention, and gives a very full account of the interview 
with the complainants’ agent before being called’ to tes- 
tify, and of his subsequent communication to Mr. Draw- 
baugh about that interview. 

Concerning the object of his visit to Drawbaug rh’s, he 
says that Mr. Kissi amet leased his farm and moved on it 
in the spring of 1874, and very shortly afterwards began 
to make complaint of the great distance his wife had to 
carry the water, and urged him to put in a ram to force 
the water from the spring up to the house; that it was 
in consequence of the urging of Kissinger that in the 
summer of 1574 he was induced to go with the latter to 
Drawbaugh to see about the ram. 

There can be no doubt about when Mr. Kissinger 
leased the farm, as the origin: . lease is in evidencé, and is 
dated April 1, 1874 (D. Vol. 2, 1124). 

Never has Mr. Draper ores from his original testi- 
mony about the date of the ordering of the ram and of 
his visit to Mr. Drawbaugh. When recalled by ‘defend- 
ants he gives another reason for knowing it was ordered 
in 1574. . 

He says that at the particular visit to Marysvile, dur- 
Ing which the trip to Drawbaugh’s was m: ide, he went 
up into the woods with Mr. Kiso nger and looked at some 
crooked white-oaks that were there, and remembers dis- 


tinctly telling Mr. Kissinger that he wished he had those 
timbers at his home in Delaware to use in the construc- 
tion of a vessel he was about to build (D. S. rej. 17 4)- 

This occurrence could not possibly have happened 
later than 1874, for it is conclusively proven by a book 
entry that the work of vetting out the timbers which were 
actually used in the construction of that vessel was com- 
menced on the 4th day of November, 1874 (Ibid, 171 ). 

After giving his first deposition, Mr. Draper, it appears, 
was repeatedly visited by Mr. Comfort and others of 
complain ants’ _ and interrogated about this visit to 
Drawb re uch "st re all thet Ir po' Vers of persu. asion Seem to 
have been un: ‘ble to shake him in the slightest in regard 
to the time of that visit. for ia a letter which he wrote to 
Mr. Storrow, complainants’s counsel, May Ist, 15384, after 
complainants had had him and his wife and daughter up 
to Philadelphia (D.S. rej. 253), he says: “As [told you 
“ when I was at your place, you are all alike to me; I 
¢* don’t know who is entitled to a judgment, nor do I care, 
“so it goes right. This much I do amu, —that I was 
“at Drawb: \uch’s in 1574, and saw his instruments.’ 

In view of the fact that Mr. Draper testified to going 
over to Milltown with Mr. — in a spring wagon, 
Mr. Kissinger was called in to prove that the trip was 
made in a particular spring wagon, which he did not day 


os bam) 
f 


from Mr. Peter Kaffenbe ‘rger till the fall of 1876 (Kis- 
singer, C. Vol. 3, 2411, Q. 7 0}. Though no confidence 
can be placed in Mr. Kissing iver’s memory about so incon- 
spicuous a matier as the particular kind of a wagon he 
used for taking a drive im on any particular occasion ten 
years ago, the whole effort of the complainants was ren- 
dered entirely abortive by Mr. Kaffenberger’s admission 
that he owned the particular wagon in question from the 
spring of 1874 ull ne sold it to Mr. Kissinger in the fall 
of 1876 (C. Fol. 3, 2476, Q. 4), and that Mr. Kissinger 
was quite in the habit of borrowing wagons from him 
(Ibid, X. Q. 18). So, even if Mr. Kissinger was right 
about the particular wavon he took Mr. Draper over to 
Milltown in, the chances are that he borrowed it from Mr. 
Katleoberger for the purpose. In fact, his reputation as 
a borrower is well established. (Kaflenberger, C. Vol. 
3, 24760; Harper, D. S. reb. 658; John HH. Cowen, Ibid, 
724-5; ‘Champion, Ibid, 397: : Shafler, Ibid, 872. 
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The testimony of Mrs. Anna E. Draper, wife of 
Thomas Draper, materially strengthens that of her hus- 
band, and negatives the compl: linants’ theory. 

She testifies that it was the habit of her husband to 
visit the farm at Marysville about once a year while Mr. 
Kissinger lived upon it (C. Vol. 3, p- 1853). Also that she 
accompanied her husband on the trip which he made to the 
farm in the fall of 1877, and that on no other occasion 
went either to the farm or to Marysville while Mr. Kis- 
singer lived on the farm (Ibid, p. 1882). 

Now, the complainants’ theory is that the tripof Mr. 
Draper and Mr. Wissinger to Milltown to see Mr.: Draw- 
baugh was made during this visit of Mr. Draper and his 
wife to the farm in 1877. It is significant, however, that 
Mrs. Draper does not rememb yer anything about her hus- 
band going to Milltown on that occasion (D. S. rej. 207), 
nor of hearing, at that time, anything about Mr., Draw- 
baugh or his t alking machine (Ibid, 20g: Q. 9. ro), but 
her recollection is distinct ‘a it while she was at home on 
the farm at Magnolia, Delaware, Mr. Draper, after one 
of his Marvysviile trips, told her about meeting Mr. Draw- 
baugh and seeing hts iia machine, and about Mr. 
Drawbaugh’s wanting him to invest money in his. said 
invention, and of her advising him not to 0 in with Mr. 
Drawbaugh, as he had business enough already without it. 

If Sr. Draper had, as complainants conten: I, rone to 
Milltown while she was up to Marysville with, him in 
1877, it is more than likely he would have to!d her at 
Marysville, on his return from Drawbaugh’s shop, of the 
remarkable things he had seen at Drawbaugh’s shop, and 
of Drawbaugh’s desire that he should invest, and these 
things she would have remembered: but she remembers 
nothing about any such occurrence at Marysville.- On the 
contrary, she has distinct recollection that her first knowl- 
edge on the subject of Mr. Drawbaugh and of his talking 
machine was in nparted at her home at Magnolia. | 

Mr. Draper’s eldest son, Thomas B. Draper, also cor- 
roborates his father, and from his peculiar situation his 
testimony is entitled to the greatest weight. 

He says that when Mr. Kissinger came down to Dover 
to see his father, during the Centennial Exposition of 
1876, he heard his father and Mr. Kissinger discussing 


the ram (D.S. rej. 206, Q. 3), and that before that tmme 
he heard his father at home, on the farm at Magnolia, 
in the presence of his mother, brothers and sisters, speak 
of having visited Mr. Drawbaugh’s shop to order a ram, 
and of having at that time seen a talking-machine there. 
(Ibid. Q. 5, 6.) 

Now there is not the remotest probability of this wit- 
ness being mistaken. He was never at Marysville from 
the time he moved away from there to Delaware with his 
father in the year 1567 (Ibid. 207, Q. 10), and he never 
saw Mr. Ka ssinger after so moving away, except on the 
occasion of this visit of the latter in 1876 (Ibid. Q. 9°. 

He cannot be in error about the time of Mr. Kissinger’s 
visit to his father’s, as Mr. Kissinger himself testifies he 
went down from the Centennial Exposition in 2 and 
was never there on any other occasion (C. Vol. 1, X. Q. 
139, 140), and Mrs. Draper, when called by compl uin- 
ants, tesuties to the same effect (C. Vol. 3, p. 1332, Q. 14). 
The conversation, then, which the witness heard between 
his father and Mr. Kissinger about the ram must have oe- 
curred in 1576, as it could not, by any possibility, have 
occurred at any other time; and the fact that the witness 
remembers heariog his father tell about going to Draw- 
baugh’s to order the ram and seeing the talking machine 
lony before Mr. Kissinger came dow n to Magnoli: t, and, 
as the witness savs, prior to the building of the ‘¢ Anna E. 
Draper a 1875 (D. 5S. rej. 206, Q. 6), the conclusion 
is irrestible that his father’s testimony about the ordering 
of the ram in 1874 1s correct. 

As against this clear and positive testimony of Mr. 
Draper, and the strong corroboration of his wife and son, 
the complainants offer the testimony of four witnesses on 
the subject of the or lering’ of the ram, ViZ.: George W. 
Kissinger, his son, George Franklin Kissinger, and his 
son-in-law, James C. Zimmerman, and Herman J. Eppler. 

The testimony of tne son and son-in-law is loose, 
vague, indefinite, and unsatisfactor y; and that of Eppler 
unreliable. George W. Nissinger’s we will consider fur- 
ther on at length. 

All that the son, George Franklin, has to say is, that 
his father and Mr. Draper went over to Dr: awbaugh’s the 
fall before the ram was put in, “ if Iam right.” Fle does 
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of 1877, Mr. Draper and Mr. Kissinger stopped at his 
shoe store in Marysville, and said they were going over 
to Milltown to order a ram for forcing water up: to the 
house on the farm; and that on the evening of the same 
day, after their return from Milltown, Draper and Kissin- 
oer came again to his shop, and told him that they had or- 
derex l the ram, and that it was to be put in soon iC, Vol. 
3, 2184, Q. 44; 2263, X Q. 621), 

Were this witness a truthful and reliable person, it 
would be difficult to reconcile his statements about the 
ceric of the ram with defendants’ theory, but inas- 
much as his testimony shows him to bea peraes upon 
whose | statements no dependence can be placed, the con- 
clusion is inevitable that his stor: y is a comp: lete fabrica- 
tion and unworthy of credit. 

Knowing the witness to have been the agent of Mr. 
Draper at a period important in the history of this Kis- 
singer ram, Mr. Hill, as counsel for defendants, visited 
Mr. Eppler at his place of business at Baltimore-in June, 
1883, for the purpose of seeing what light the latter 
might be able to throw upon the ram controversy; and 
learning from him that Mr. Storrow, complainant’s coun- 
sel, and their agent, Mr. Comfort, had been there pre- 
viously, and — been given a number of letters and 
papers beari ne upon his ag ency, Zor the witness to vive 
him an order upon Mr. Storrow for perniussion to exam- 
ine said letters and papers, but, fearing that Mr. Storrow 
would not show him the papers, also took the written state- 
ments of the witness as to what they contained for use as 
a basis for a possible motion to compel the production of 
the papers fer inspection. 

The written ssler on Mr. Storrow, and the written 
statements of the witness, all signed by him, are as follows: 

BaLtTimMorE, Mb., June 27, 1883. 
J. J. Srorrow, Esa., 
40 State St., Boston, Mass. 

Dear Sir,— Please permit Lysander Hill, Esq., to see 
and take copies of all the papers and the books which 
you and Mr. J. C. Comfort obtained from me during the 
past six months. H. J. Erpier. 
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3ALTIMORE, June 27, 1583 
“In the written agreement between Thomas Draper 
and George W. Kissinger, dated not later than April rst, 
1877, as | remember it, there was a clause to the effect 
that said Kissinger was to keep the ram in repair. The 
said paper is now in custody of J. J. Storrow, Esq.” 


H. J]. Eppuer. 


Battimore, Mp., June 27, 1883. 

I let J. J. Storrow and J. C. Comfort, several months 
ago, have eight letters, a written agreement, and an ac- 
count book. The letters were from Thomas Draper to 
me. The agreement was between Draper and George 
W. Kissinger. The account book contains accounts be- 
tween me and Draper, relating to my having charge of 
his farm during a portion of Kissinger’ s tenancy. For 
the use of these gg said Storrow and Comfort paid 
me $25, of which $5 was paid me re one letter. The 
agreement was dated, I think, either in January or April, 

1877, and contained a reference to a edeaail ‘ram. One 
of the letters referred to said ram, and the other letters 
may have contained references to said ram, but I do not 
remember whether they did or not. I think the letter 
referring to the ram was dated some time in 1877 


H. J. kypver. 


When cross-examined, he is questioned in regard to 
this interview with Mr. Lill, and, as we shall see, gives an 
entirely ditlerent and contradictory account of things from 
that contained in his written statements above quoted. 
He is asked (X. Q. 308) if he told Mr. Hill how many or 
what papers Mr. Comfort or Mr. Storrow had obtained 
from him, and he replied he had no recollection of doing 
so. His written statement, however, shows that he in- 
formed Mr. Hill that he “let J. J]. Storrow and J. C. Com- 
fort, several months ago, have eight letters, a written 
agreement and an account book.” _ 

He is asked (XX. Q. 412) if he told Mr. Hill anything 
about the date of the contract between Mr. Kissenger and 
Mr. Draper, or about the contents of that contract, and 
he replies, “] don’t recollect that I did.” His statement 


to Mr. Hill, however, shows that he dd. 


q 
j 
d 
, 


I2 


He is asked (X. Q. 413) if he didn’t tell Mr. Hill that 
the contract was not dated later than April 1, 1877, and 
that it contained a clause to the effect that Kissinger was 
to keep the ram in repair, and he swears that he did not 
make any such statement to Mr. Hill; and further, that 
he never had the impression on his mind that that agree- 
ment was not dated later than April, 1877 (X. Q. 418), 
nor that it was dated Jan. 1877 (AX. Q. 420), nor that 
there was a clause in that agreement that Mr. Kissinger 
was to keep the ram in repair (X. Q. 416), but his writ- 
ten statement given to Mr. Hill contradicts all of this. 

He is asked if his recollection always was that he first 
heard or knew of the intention of Mr. Draper-and Mr. 
Kissinger to put aram inin Nov., 1877 (XX. Q. §37:), and he 
replies that that was always his clear ana positive recol- 
lection, but his written statement shows that his.recollec- 
tion, at the time Mr. Hill came to see him, was that it 
was as early as April 1, 1877, when a contract between 
Kissinger and Draper was entered into for keeping the 
ram in repair. He is asked if he did not make such 
contradictory statement to Mr. Hill, and he denies it (X. 
Q. 439). | 

[le is asked (X Q. 444) if he always had a clear recol- 
lection that the visit of Draper and wife occurred in the 
fall of 1877, and that his first knowledge of the intention 
to put in a ram was obiained during that visit of Draper 
and his wife, and he answers he had: but the statement 
given by him to Mr. Hill shows quite the contrary. 

He is further asked if it has always been his memory, 
from the time he gave the lease or agreement to Mr. 
Storrow or Mr. Comfort, that said lease or agreement 
was dated in the latter part of 1877, and he replies that 
such has been his memory not only from the time men- 
tioned but also ever since he first got the lease ( X. Q. 
489); but here again he is contradicted squarely by the 
paper given to Mr. Hill a year previous, which shows 
that his statement was—we know not about .his mem- 
ory-—-that said agreement was dated either January or 
April, 1877. 

He is further asked, specifically, if he did not tell Mr. 
Fill that the agreement was dated not later than April 1, 
1877 (AX. Q. 509), and he answers that he did not, though 
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his answer is contradicted 7x /erms by his written state- 
ment. 

He further says that he knew perfectly well, at the 
time Mr. [ill came to see him, that the agreement was 
dated in December, 1877 (XX. Q. 513), which is a pointed 
admission of his inability to tell the truth, in view of the 
flat contradiction of the written statement. 

He is asked whether it was his memory at the time 
Mr. Hill came to see him that there was a clause, either 
in the lease or in the agreement, to the effect that Kiss- 
inger was to keep the ram in repair ( ue 514), and he 
replies that was not his memory, and that there was noth- 
ing said about the agreements mentioning the ram. But 
one of his written statements says that the agreement 
contained a reference to a hydraulic ram, and the other 
a clause to the effect that Kissinger was to keep the ram 
In repair. 

lle further testifies that he did not tell Mr. Hill there 
Was anything in the agreement about the ram, but did 
tell him there was a reference to the ram in one of the 
letters which Mr. Storrow took (X. Q. 519). But upon 
referring to his written statement No. 2, made to Mr. 
Hill, we find that in it he says that besides the reference 
to a hydraulic ram in the agreement, there was also a 
reference to said ram in at least one, or perhaps more, of 
the letters, thus showing conclusively that the agreement 
and letters were separately considered by him when he 
made such statement. 

Ile is further asked if he did not state to Mr. Hill either 
that the agreement or the letter contained a clause to the 
effect that the ram was to be kept in repair, and he re- 
plies that nothing was said about the word separ, but 
only that the letter mentioned the ram, wherein, again, he 
is positively contradicted by his written statements. 

The above are some of the many instances found in his 
deposition wherein his testimony given for complainants 
is directly contradicted by his written statement made to 
defendants’ counsel a year previous to his examination. 
And it should be noted that all these contradictions were 
drawn from him on examination, before the written state- 
ments were produced and shown him, which demonstrates 
either that he deliberately lied to Mr. Hill when the latter 
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took his statements down, and forgot about making the 
statements, or that he isa person of no memory and in the 
habit of making reckless statements about matters in re- 
gard to which he knows nothing his testimony being 
worthless in either view. 

Upon the production of the papers, 
mit the genuineness of his signature, that being a matter 


he is forced to ad- 
easily proved by extrinsic evidence, but denies ‘that he 
ever made any such statements as are embodied in them 
admitting only that they were read to him, and that he 
looked at them and signed them. 

After casting this reflection upon counsel for defendants, 
who prepared the papers under his Girection, he proceeds 
to justify and excuse any misstatements that may have 
been contained in the papers on the eround that at the 
time they were written he was worried and worn out 
from loss of rest in attending his wife, who then and for 
eighteen months previously had been sick. But when it 
is borne in mind that at the time these statements were 
made he was at his shoe store In Baltimore attending Lo 
his ordinary duties there; and that but a short time 
previous, and while, as he alleges, his wife was still sick, 
he received several visits from — tinants. counsel, Mr. 
Storrow, and complainants’ a , Mr. Comfort, and he 
made several trips to Sasitihane and Philadeiphia with 
these gentlemen—about all which he pretends to have a 
clear recollection—-his alleged attention to his wife, and 
the worry consequent thereupon, does not strike one as 
being a very reasonable or satisfactory excuse. 

Moreover, while he is unable to testify truly to what he 
told Mr. E{tll, and to what the latte r _ down upon paper 
under his direction, he is able to tify quite circu: nstan- 
tially about the other unimportant paper ae ich he signed 
and gave Mr. Hill on the same day, viz.: the order upon 
Mr. Storrow for the papers and book. 

The inability of the witness to give two similar 
accounts of the same event crops out all through his 
deposition. For instance, in giving an account of his trip 
from Baltimore to Marysville, to hunt papers for com- 
plainants, he says in X. Q. 135 that he went up in the 
morning from Baltimore and came back the: same even- 
ing; while in answer to X. Q. 137 he says in regard to 
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the same trip that he left Baltimore on the xzg/ train, 
but could not tell what time he left, though he knows it 
seas lute at night. So, too, in regard to the money that 
Mr. Storrow and Mr. Comfort paid him for the papers 
he gave them. He testifies (NX. Q. 198), when cross- 
examined by Mr. Jacobs, that he never received, either 
from Mr. Storrow or Mr. Comfort, any money for any 
papers, or for the use of any papers, but in another part 
of his deposition, while being cross-examined by Mr. Till, 
he swears that Mr. Comfort, between Mr. Hill’s two 
visits, paid him $20 for the wse ef papers (X. Q. 312); 
and again, that Mr. Comfort gave him $20, not as 
security, but for fhe use of papers (X. Q. 316), and the 
Written statement (No. 2) which he gave Mr. till again 
catches him by reciting that, “for the use of these papers 
said Storrow and Comfort paid me $25, of which $5 
was paid me for one letter.” 

On the same subject he testifies (X. Q. 190) that when 
Mr. Comfort gave him the $5 for the letter of December 
18, 1877, he told him it was as security until he returned 
the letter, and, in another place, that the $25 paid him was 
for the use of the papers till the complainants were through 
with them, after which they would be returned to him 
(X. Q. 315), plainly indicating that the ownership in the 
papers had not passed from him; but the receipt signed 
by him, which the complainants have put in evidence 
(C. Vol. 3, 2286), shows that there was an absolute sale 
of the letters and papers by him, and that they were to 
be used in th ult, if needed, and afterwards lo be the 
property af CON chiles, 

The “enreliablit ty of the man is shown in another in- 
stance. ile testilies (4X. Q. 157} thatthe svv or seven [el- 
fers which he gave Mr. Comfort, or Mr. Sterrow, at 
Marvsville, and the letter of December 18, 1877, which he 
afte) wards | vave lo them, are the only letters or papers of 
any kind that he ever gave to Mr.C omfort or Mr. Storrow, 
Or at Vv ONe ac ung for Cot) ipl: ainantl Ss but he afte ‘rwards COn- 
tradicts himself by stating that at the second visit Com- 
fort made at Baltimore he gave the Kissenger-Draper 
agreement to him (X. Q. 567); and he is further contra- 
dicted b Vy the admission Ps com )plainants’ counsel (C. Vol. 
3, 2287) that he had given them w7netlecu letters, besides 
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the Draper-Eppler power of attorney of March 8, 1877, 
and the Draper-Kissinger agreement of December 4, 1877. 

Another contradiction of himself is found in his testi- 
mony relative to the time when he gave Comfort the let- 
ter of December 18,1877. He says (X. Q.:148) that 
Comfort got that letter in August or September, 1883, 
some time after his wife died, and that she died some 
time in July, 1883; but in another place he swears with 
equal positiveness thi it he put that letter in Mr. Comfort’s 
hands and received $5 for it a —s of months frzor to 
Mr. Hill’s visit to “Cong (X. Q. 336), and his written state- 
ment No. 2, signed by him June 27, 1853, and given to 
Mr. Hill, on that date, is to the same effect. 

In fine, the whole of his testimony shows him to be 
utterly unreliable, and a person who recklessly or inten- 
tionally makes a different statement upon a given subject 
every time he Is interrogated about it. ) 

The amount of influence which the complainants have 
brought to bear upon him can only be conjectured from 
the extent of his association with their avyents and the 
amount of money he admits having received from them 
at different times. . 

He admits that Mr. Comfort came to see him at Balti- 
more early in 1883, and asked him to goto Harrisburg 
and Marysville to look up some papers; that: afterwards 
Mr. Storrow and Mr. Comfort came to see him at Balti- 
more and arranged for a meeting in Harrisburg; that he 
went to Harrisburg and thence to Marysvillé with them 
and thence back, alone to Baltimore; that subsequently 
he again met Mr. Comfort and Mr. Storrow in [larris- 
burg in response to a telegram, and went from there to 
Milltown with Mr. Storrow and thence back! to Harris- 
burg; that after that he accompanied Mr.: Storrow to 
Philadelphia, where the complainants were taking their 
testimony, and there had a consultation with complain- 
ants’ counsel, Messrs. Storrow and Smith: that Mr. Com- 
fort came to see him again at Baltimore; that after that 
he went to Philadelphia again and staid two or three 
days and there met Mr. Brooks, another of complainants’ 
agents, and that he again met Mr. Brooks at Marysville 
afterward and also liad a talk with Mr. Zimmerman, Mr. 
Kissinger’s son-in-law. Besides all these consult- 
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ations with complainants’ counsel and agents he 
appears to have been at Philadelphia for a consider- 
able period prior to the giving of his deposition, and even 
after his deposition was taken. he appears to have been 
at Harrisburg i in consultation with the complainants while 
they were taking their closing testimony. (See NKissin- 
ger, C. Vol. 3, 2419, X. Q. 139.) 

How much money he has actually received will probably 
never be known. 

He admits the payment to him of $5 by Mr. Comfort 
at Baltimore for the letter of Dec. 18, 1877; an- 
other payment of $15 by Messrs. Storrow and Comfort, 
at Harrisburg (X. Q. 212); another payment of $25 by 
Mr. Comfort at Baltimore. of which $20 was for the use 
of papers and $5 for between one and two hours’ time 
talking to Mr. Comfort (X. Q. 321); another payment of 
$25 made him by Mr. Comfort at Philadelphia two or three 
weeks prior to his examination (X. Q. 328); another pay- 
ment of $15 by Mr. Storrow at the time last mentioned 
(X. Q. 330) : another payment of $5 by Mr. Comfort and 
another of $ 55 by Mr. Storrow (X. Q. 331).-—the last 
five dollars received from Mr. Comfort witness having 
asked for. 

These payments were not intended to cover expenses, 
as the witness says complainants agents always looked 
out for his expenses separately. and entertained him in 
first-class style at the * Hotel Lafayette ” whenever he 
was at Philadelphia (‘X. Q. 348). 

As against the clear and positive testimony of Mr. 
Draper. the testimony of such a biased, unreliable and 
untruthful witness as this certai inly cannot stand, Com- 
plainants will no doubt make a great point of the fact 
that witness was the agent of Mr. Draper and hence in 
a’ position to be informed about the ram matter, but he 
himself testifies that he had nothing whatever to do with 
the procuring or putting in of the ram, and that it was a 
matter that lav entirely between Mr. Draper and Mr. 
Kissinger (C. Voi. 3, p. 2263, X. Q. 620). 

The only remaining witness relied upon by complain- 
ants to prove the date of the ordering of ‘he ram is Mr. 
George W. Kissinger, the person who accompanied Mr. 
Draper to Mr. Drawbaugh’s shop when the ram_ was 
ordered. 
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to his other testimony given in the same deposition, either 
in the fall of 1875 or in the fall of 1877, and according to 
the fact in regard to the second visit, in April, 1375: but 
he seems to have even been unable to positively settle 
upon eit 

to Mr. Jacobs, one of defendant’s counsel, in 1583 (C. 


Vol. 3. 2 


he had had full opportunity to calmly consi 


her of these dates. for in a Jette r which he wrote 


a oe ain ad : , 
23), after he had wiven his testimony and alter 
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77; When he and Draper went over to Drawbaugh’s shop 


Concerning tne lette! whoich he wrote to Mr. lacobs, 
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he commits the vilest and’ most barefaced perjury, anc 


admits it, too. Tleis asked, while on the stand the second 
time, whether since he gave his first deposition he had 
always felt entirely certain that the trip to Dr: .baugh’s 
shop with Mr. Drip: r was made tn the f: a! 157% and 
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such testimony have if even honestly given, and how can 
it stand in view of the clear, positive, and ‘corroborated 
evidence of Mr. Draperr We atiirm that a satisfactory 
decision of this whole ram controversy can be made upon 


the testimony of ie few witnesses we have considered. 
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i are scores of others on both sides who testify to 

he putting in of the ram and the preparations made for 
it, and to other remote matters admitted to have happened 
subsequent to the ordering of the ram, but those we 
have treated are the only ones who speak to the vital 
point, 7. ¢., the date of the ordering of the ram. 

Should the court, however, conclude to go further, we 
are prepared to show that the great preponderance of 
evidence on even the remoter points goes to confirm 
Mr. Draper in his date, and to refute completely the 
theory of the complainants. 
ering ag at —— discussion of the evi- 
| perhaps be well to inform the court of the 
facts which are not  mstoanetb in regard to the order- 


Before « a 
aence it will 
— af : oe eee — a a » the 
in g ancl pulting in Of the ram, ana also to Indicate the 
toes \ of the defendants. and what we concetve to be the 


theory of the complain ints In respect to those matters 


FACTS NOT CON TROVERTED. 


It is amply proven and substantially admitted on both 
sides that the Draper farm which figures in this contro- 
ersy is located within the limits of the borough of 
Mary sville, Perry county, Pennsylvania, and just back of 
the village of Marvsville, on what is called the « Valley 
Road,” a road jeading from the Susquehanna River 
through the village of ”Mary sville, and up the Fishing 
Creek Valley: that from the rst of April, 1574, to March 
rsso, Mr. George Wissinger lived on that farm as the 
tenant of Mr. Draper: that at a time, about which there 
is controversy, Mr. Draper, accompanied by Mr. Kussin- 
ger, went over to Milltown and ordered of Mr. Draw- 
baugh a bvdraulic ram, to be placed on the Draper farm; 
that preparatory to the putting in of the ram, timber was 
cut and bored on the Draper farm for use as piping be- 
tween the spring and the ram: that iron piping was also 
procured to convey the water from the ram up to the 
house; that trenches were dug to receive the piping; and 
that, finally, the ram was brought to the farm, set up, and 
put into operation. 


[It is also admitted that there never was a ram on the 


Draper farm prior to the ordering of the one by Draper 
and Kissinger of Drawbangh, and, further, that no ram 
was ever procured for the Draper farm except from Mr. 


Drawbaugh. 
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rie DEFENDANTS THEORY 


4 7 ‘ ] ? } : ! ; er) raya AP Sh 2 ‘f 
Che defendants’ theory is that the ram was ordered tn 


x 's 
a. 7 ’ 1] ' , ° +1, ’ ; . so © ; a ) 
the summer or fall of 1574: that the timber for the 
°° } m~IheIMCr 777 } “hack nrc } ‘cl +f ) "4s -o \ - - 
wooden piping was cut. Dored and iald 1n tne years I i> 


and 1876, commencing in the winter and spring of 1875: 
that old metal pipes, for use between the ram and the 
house, were procured some time between the' spring of 
1$75 and September, 1876; that the ram was brought 
over from Mr. Drawbaugh’s between harvest ‘and corn- 
in by Mr. Draw- 


cutting time in 1970; that it was put 
ain September of 


: ] f ‘ _ — 
baugh in the fall of 1979, and not tate 
*-* 4] ; . : > : ? : ont ¢] - r tom e. ~- 
that year; hat it remaimed in till the fall ot IS79, Giving 
and sometimes 


, , : : 
very littie satisiaction, sometimes working 
rn | .4 , ' \ : . 1, »?? 1.2 . 
not, when it was sent to Mr. Drawbaugh’s shop to be 
._ rt - : } Co com Be ol cn oe — acht lack 
cieaned and repaired adhier Which Wt Was DFOUGTH I (CK 
‘ 


and put in again, in Connection with new Iron pipes, pro- 
eee call Ss. a8 Re ; ie 
cured as subsitiutes for the old rusted and leaky tron 


pipes first put in, Mr. Draw 


i« 
ybaugh superintending the job. 


iil IMPLAINANTS THEORY. 


Che complainants, on the other hand, contend that the 
** + - . ] cone +} 1] — -— ~« > . } ~ 
ram was not ordered tll the fall of 18577; that the timber 
| ¢ was not cut and bored tll the win- 


_ 


for the wooden pipin 
ter of 1577-75 and spring of 1575; that no inetal piping 
was procured ull July, 1878, and that the rat was not 
brought over from Mr. Drawbaugh’s shop and: put in bv 


4 


the latter till early in November, 1873. 


rHE EVIDENCE IN SUPPORT OF DEFENDANTS THEORY. 


We will first consider the evidence offered in support 
of defendants’ theory. But before going into that, the at- 
tention of the court is directed to the photogr iplts, marked 
“« Defendants’ Exhibits Photographs of Kissinger Place, 
Nos. I to 6 inclusive,” of which profert was made at page 
246, Defts.” Sur-re}., and also to the plan marked “« Com- 
plainants’ Exhibit Ives Survey Draper Farm,” printed on 
page 2450 of Vol. 3, Complainants’ Testimony. These 


are referred to at this point in order that the court may 
become somewhat familiarized with the Draper farm and 
its surroundings. and be able to, with more facility, un- 
derstand the testimony. 

Photograph No. 1 1s a view looking toward the west, 
and taken from the edge of the field lying immediately 
‘ast of the Kissinger house toward the village of Mary S- 
ville. The fence at the extreme left of the picture runs 
parallel to and borders the “ Valley Road.” ‘To the 
right, and some distance back from the road, stands the 
stone house formerly cccupied by Mr. Kissinger, Mr. 
Draper's tenant. The house, it will be observed, is located 
very near the top of a hill, and between it and the barn 

at t] wht of the picture—ts quite a deep 
ravine. The distance between the house and the barn is 
considerable, b ing nearly 100 feet acc ording to the scale 
of the Exhibit Ives Survey. Back of the barn is seen 
mountain. 
Phot a) aph No. 2 is taken from the white fence shown 
at the side of the house, Photo. No. 1, and looking toward 
the north-east, the Chestnut Grove Cemetery, concerning 
which some testimony has been introduced, being shown 
in the distance somewhat to the left of the center of the 
picture, also the ravine at the foot of the hill on which the 
cemeter\ 13 located. 

Pha vrap r’ No. 
house shown in) Photo. No. he looking north. and taken 
from the rate which Opens oul into the Valley Road. 


> 1s a front view of the stone dwelling- 


rr . , — : - . . 
Phis view eives an idea of the distance of the house from 
the rt rd. and shows cle irly the cupol tor observatory on 
top of the house and the roofed porch at the front of the 
house, b th of whi h obj _«) i ruUTe somewhat conspicu- 


OUSIV 1N the testimony. 
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/ fi Ory” Ph No ' 1s al \ jer vv inweT) from tie nortn-¢ cist 
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corner of the stone house, 100K) in a shghtly north- 
, 


. . r . 7 . , ’ . ’ . 
westly direction. Phis view shows the barn, the ravine 


or hollow between the barn and the house, the spring- 
house to the jel of the barn, and also the ram-pit tne 
latter ben hy located close to the ost and rail fence, and 
bevond and nearly in line with a_ partly dead apple-tree 
having an inclined trunk. 


-holograph No. 5 represents a view taken from the rail 
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clear and positive testimony of Draper to the ordering 
of the ram In I 7 } Ly CO! rob rade andi Siren rth tr} cl 

A |: ree number of witnesses hav been examu loa 
support of defendants’ theory, and their testimony will 
now be considere as DI ie fly is S CONSISLENL WII Cieare- 


ness. 
We have already noted what Mr. Thomas Drape: 
testifies concerning the orderin r of the reall). What lie 
has to say about the pre 
the ram was ordered will now be adverted to. 
He testifies that he was in Marysville in April, 1875 
(Dr. & ten: 160; A. 85, 27: 


>> \. 22). and that while there 
+) , " . ° * ge . | , ’ Ri ; 
on that occasion Mr. Kissinger showed him some smal 


’ ’ { 7 
chestnut saplings, six or eig n number, which he had 
° ° ] 1, | a } | 5 ” ¢ | ; y @ 1} ’ ] ; } ' i 
ul and Nnauied Lt) feat! WIC UAath W ; and Witch ne Said 
were for piping to run the water from the spring to the 
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ram, and he also showed him an ducer W hich 1 
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and the bill of Brown & Taylor, which shows that the 
vessel was rigged in July and August, 1875 (173). 


é These positive corrobtor tions ot Nir. Draper show 
further that he is one whose memory can be relied upon 
in the matter of dates. Ilis testimony on the subject of 

_— the wooden pipes, standing alone, is entitled to great 
weight, and when the court comes to compare it with 
that of George £ Kissinver, ve think it will not hes: 
tate long in deciding which to believe. 

That he did see the logs for the ram-pipes in the spring 
of 1575, and that he and Kissinger at that time did con- 
verse about them and the ram that had been previously 
ordered, must certainly stand proved as against mere 
denial of those facts on the part of Kissinger, especially 

| in view of the latter's proven admission of the fact, and 

| of his character for unrelhabilitv and untruthfulness al- 
ready shown. 

s Mr. Draper does not pretend to testify p sitively as to 
when the ram was first actually put in. 

L His impression when first called to the stand was that 
it was certainly not put in before 1875, as he knew there 
was a good deal of delav on Kissinger’s part in getting 
the log pipes bored (D. Vol. 2, 1125, Q. 9 

The testimony of others of defendants’ witnesses shows 
that his first mipre ssion Was pretty nearly right. Subse 
quently, after complainants’ agents had been to see him 
and had argued the case to him ex parle from the record, 
he wrote Mr. Storrow that he thought the ram was not 
put in ull 1878 (D. S. rej. 253), but when recalled by de- 
fendants he said his impres ion was that it was put in 
either in 1877 or 1878 (D.S. re}. 183, X. Q. 56). 

fie was not there when the ram was put in. He don’t 

> pretend at any time to have an ind ‘pendent recollection as 

to just when the ram was put in. and his mere impres- 
sions about it not onlv do not detract from the force and 


value of his positive testimony on other points, but in 
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t, 1975, that he went 


r:; that he found Mr. Kissinger 
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down at the side of the barn next the spring, in the barn- 
vard, boring wooden pipes; that he asked Mr. Kissinger 


wioether fhe Was to IOOK to fhiim or to Nir. Draper tor the 
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| ne character ofl Mr. Gensinger S errand on tne occa- 
sion of this visit to Mr. Kissin 


*. , g . 
wer s, the fact that- he was 
not well acquainted with Mr. Kissinger at that time (772, 
» 4 , . ] +] , } - : ¢ | + ¢} ‘ > *,* : . - 
Me 42, 29 ind the turther fact that on that occasion Mr. 


Kissinger explained to him what a hvdraulic ram was 


a contrivance which he was then unfamiliar with—are all 
circumstances caiculated to 1! 


fix that particular visit and 
the associauon of the occurrences thereof in his memory. 

The borough tax of $24, noted in the tax béok pro- 
duced by witness, and which witness savs Kissinger 
agreed to assume, uppears to have afterward been charged 
bv Kissinger against Draper, for in the account for 1875, 


taken from Draper's diary (D. 5. rej., 175), an item of $24 
for such tax occurs. 

John H. Harper ( D.S. reb. 653), in the years 1875 and 
18706, lived upon the Fenn farm, which adjoined the Dra- 
per farm, in the borough of Marysville. During the first 
vear he lived there he farmed the place for Theophilus 
Fenn, Sr., and during the second year for Theophilus 
Fenn, Jr. In the summer of 1875, about August or Sep- 
tember, while he was farming the farm for Theophilus 
Fenn, Sr., he took a breed sow upto Kissinger’s to be 
——— by Kissinger’s boar. Mr. Kissinger saw hin 


7% 
; 


’ ’ 4 ’ ° r , 
comit gy, and opened the gate for him. They turned the 


, _ ! ' } + ] ‘ 
sow into the tield back of the barn. and sat down and 
ten} } } ° , }} . ‘ '3 9" } lf. 7 ‘ es ! 
WalLChHed hel ftuliv an hour anda hal ubnlll She Was served. 
While watching her they sat upon some pipe logs that 
Kissinger was ‘b ring. ‘These logs were supported on 
— ) ‘ a oe =" . f “2 ] +] > 5 > on 
tresuies, and were trom 12 to 15 feet In ieneth, ive Or Six 
; we ; : sath 
mches 1n Giameier, and Were Ot Chestnut timber. SOTne of 
: : oe a 
them Deing bored and some not (O54). Kissinge! told 
him at that time that the pipes were intended for use in 
connection with a ram for running the water to the house 
} 


icv gate 


from the spring. The pipes Were locate a beside 1 
h which he turned the sow into the field (see 
Complts.” Exhibit Ives Survey. C. Vol. 3, 2450), and 
he judyes the time of the year from the size of the cab- 
bage and tobacco in a true K-pat h whic h he and Mr. Kis- 
singe! at that time Inspe ted (¢ 54; (). tS IQ}. Ile knows 

harmed for old Mr. Fenn, 
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and tha KK ssiIpnver S Was the firs piace He took het atte? 
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he bought her; that the sow had but two litters, the sec- 
ond One being in the summe! of 1970. He eweere 3 posi - 
tively that he never took a breed sow to Nissi neers ex- 
cept on the occasion mentioned, and that when Z elite! 
from the Fenn farm, in the spring of 1877, he left her on 
the place. ‘The last time he was on the Draper farm pre- 
vious to his removal to Duncannon, Pa., was in the fall of 
1877, when he went up there one Sunday, by way of the 


cemetery, with young Theo. Fenn for some cider and ap- 
ples. On that occasion. however, he did not see Mr. 
Kissinger, nor any one else on the place. 


Hie moved from Marysville to Duncannon the last of 


February, 1878, and his household goods were shipped 
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She corroborates her husband in regard to the conversa- 
tion with Zimmerman about the ram at that house; also 
in regard to the two visits for cherries at Kissinger’s, and 
in regard to seeing the log pipes at the second visit for 
cherries; and testifies that she was never at Kissinger’s 
except upon the two occasions mentioned. In regard to 
the location of the logs, says they were but a short dis- 
tance from the barn, lying on the ground but not piled 
up. 

Mrs. Mary McFarland (D.S. reb. 728) moved from 
Dauphin, Penna., to Marysville, in June, 1576, and moved 
from the latter place to New Market, Cumbertaied Co., 
Penna., in April, 1877. Both of the dates are fixed posi- 
tively by the R. W. books, which show the transfer of 
her household goods on two occasions mentioned. While 
residing at Marysville, between the dates mentioned, she 
went with her husband and sister to pick cherries at Kis- 
singer’s, and there met Mr. and Mrs. James Champion 
and their daughters, the youngest of whom was about 
eight years old at that time. She saw bored logs lying 
in the field near the barn, on the right-hand side of the 
barn, toward the river, and saw Mrs. Ch: ampion” s little 
girl pl: ying upon the logs and sticking sticks in the holes 
in the ends of them. The witness has never resided in 
Marysville since she moved away from there:to New 
Market, in April, 1877 (729 Q. 9), and has also never 
been at the Kissingers’ place since that time. 

John Peffley (D. S. reb. 640) moved to Marysville 
some time prior to 1874, and he lived there until about 
the first of July, 1876, when he moved away, and re- 
mained until October, 1883, when he moved: back to 
Marysville. He is a shoemaker by trade, and was work- 
ing for Herman E ppler at the time he left Marysville in 
1876, but just previously had had a shoe-shop of his ow n, 
stich he sold out to Eppler in April, 1876, as shown by 
an entry in a book kept by him (642). (See also Eppler, 
C. Vol. 3, 2206, X Q. 247.) While he was: living at 
Marysville, and before he moved away, in July, 1876, he 
became acquainted with the Kissinger family; was often 
with the Kissinger boys, and used to go up to-the farm 
to get fruit. In the summer of 1876, before he left Marys- 


ville, he saw a ditch between the house and the spring, 


and also saw wooden pipes lying around at the barn and 
at the ditch. The ditch ran in a straight line from the 
house down to the hollow, and then m: de a bend and ran 
over to the spring; heard people talking about the pipes, 
and understood that they were for aram. The witness 
was never on the Draper farm after he moved from 
Marysville, in July, 1876, until he came back to Marys- 
ville to live, in the fall of 1883, when he went up there 
with Squire W. K. Fenn to show him where he saw the 
ditch and pipes in 1876, and while there with Squire 
Fenn saw the ram in a hole in the ground at about the 
spot where he saw the bend in the ditch in 1876. 

Josiah M. Bruner (D. S. reb. 614) went to Marysville 
to live February 27, 1874, and lived there until February 
28, 1877, when he moved to Duncannon, Pa., shipping his 
household goods and effects there by rail. The date of 
his moving to Duncannon is fixed positively by the r “ 
road books at Marysville (see Geib, D. S. reb. 1134, Q. 2 
He was engaged in the butchering business fr om the vet a 
he went to Marysvi! le till M.: ly 13, 1870; he pro luces his 
butcher book, which shows that his last day’s business at 
Marysville was May 13, 1876. From the time he went 
out of the butchering Session ‘ss till the fall of 18,6 he was 
engaged in buying and selling live stock; bought and sold 
sheep mostly, ‘and those he h; ad near Marysville were pas- 
tured on the Dr: aper farm, then occupi ied by Mr. Kissin- 
ger. [Te Srequently went to Mr. Kissinger’s place to look 
after his sheep, going past the house to ‘the fields by and 
beyond the barn. Remembers that at that time there 
was an open observatory on the top of the house, consist- 
ing of a railing abeut three feet high, and without glass 
walls or roof (617, Q. 32, 33. ) (T his railing was taken 
off the house in Se ptember, 1877. Brabson, D. S. reb. 
9€9.) Some time about August, 1876, when the witness 
was up at Kissinger’s to look after his stock, he noticed a 
hole dug in the hollow below the house; asked Kissinger 
what he was going to do with the hole he had dug, and 
Kissinger replied that he was going to put a ram in to 
force the water up to the house; he then asked Kissinger 
why he did not pat it up near r the spring, and he replied 
that he had put it down where the hole was, in order to 
eive the water fall sannesape to gen it up to the house. 
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ger, in which the latter said he was then boring pipes. 
In a subsequent conversation with Kissinger, about the 
middle of the summer of the same year, Mr. Kissinger 
told him that he was going to fetch the hydraulic ram. 
All these conversations occurred while he was working 
at the coal-shutes, and the time that he worked there is 
positively fixed by the books of the R.R. Co., which 
show that he commenced work March 17, 1576, and con- 
tinued to June 30, 1877, when he quit the services of the 
Co., since which he has not worked for the Co. (see Dick- 
inson, D. S. reb., $37). 

William Hess (D. S. reb., 946) has lived in Marysviile 
since 1870, and is an employe of the N.C. R. R. Co. 
He was out setting rabbit-boxes and snares in the fall of 
1576, and on his way home met Josiah M. Bruner and 
Sules Fesler, on the road leading to Mr. Kissinger’s, and 
they all three went on Kissinger’s place to look after 
some sheep that Bruner and Fesler had there. They went 
in by the house and down tothe barn (945), and between 
the house and barn. and close to the run (see Photo- 
graphs Kissinger’s place, Nos. 4, 5,6), witness saw the 
ram. It was boxed up in the ground. He asked Bruner 
and Fesler what it was for, and they told him it was to 
force water to the house, to save the women from carry- 
ing it up from the spring (948). The witness swears he 
was never down where the ram was after that: was never 
afterwards at the Kissinger house but once, and that was 
in the evening. 

He has been continuously employed by the R. R. Co. 
since Sept. 26, 1877, and he says it was about a year be- 
fore he went to work there that he saw the ram. He 
must be correct in his dates, as Bruner, who went to 
Kissinger’s with him to look after the sheep pastured 
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there, testines that he oni, pastured his sheep at Kissin- 
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of Nov... 1570, and that ‘ t tne last-name d cate he Wet 
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from Marysville in Feb. 1877. Fesler, the other party 
see seals i all ttt “7 we 
who was with him when he saw the ram. testifies that h 
* fc «1 . } ‘% 

irom tHe Mldels 


I 
of August, °76, till 5 or 6 month 
Stiles L. Fesler (D. S. reb., 865) resides in Marysville 
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: seal Re Se Daal a The ey oo 
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the pipe was an old one, and that 1 leaked where they 
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The weakest kind of an eflort was made by complain- 
ants to rebut Mr. Gault’s testimony by the surveyor, Mr. 
Ives, who made the survey of the Draper farm for them 
while they were putting in their closing testimony in June, 
S54. He was asked the following question (Ives, 
Vol. 3, 2,454): 

“+ Question 17. You say you particularly noticed the 
Water-ram on the farm, and the pipes connected there- 
with. Please say whether or not you saw any pipe con- 
nected therewith having a cap or out, and which pipe it 
would be either necessary or useful to hold by means of a 
common wrench to prevent it from turning while un- 
screwing said cap or nut?” He answered as follows: 

+«A. I saw no pipe which could be grasped by an 


ordinary wrench in a manner to assist in the operation of 
unscrewing the mentioned cap or nut.” 

In the dilapidated condition in which the ram was in 
1SS4, it was quite probable that there was no pipe to be 
seen having a cap or nut, and at the time mentioned it is 
doubtful if there were any pipes at all connected with the 
ram. 

Mr. Gault, in his testimony, did not say that either he 
or the man at work at the ram unscrewed a nut. What 
he did say was, that he held with one wrench one of the 
pipes connected with the ram, while the man with another 
wrench was “unscrewing and taking off the cap—by cap 
I mean the top where the pipe was connected with the 
ram ” (Gault, D. S.-reb., 861, Ans. 25). 

What the man did, probably, was to take off the top, 
or long vertical part of the ram, and clean it out, for 
Gault says he took the dirt out by means of a rod or stick 
(S64 and 6S). 

The man whom he saw working at the ram on that 
occasion is not further identified than by Gault’s descrip- 
tion of him, but it is left with the court to determine 
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plainants’ witnesses, to have been the one who pu 
ram. 
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Peter Kaffenberger (D. S. reb. 914) resides in Steel- 
¢ } , } — . ) ’ —s 7. } 
Lon. 1) iUpnin ee i Ge In Api lie [IS . he i) 

—— ae } ee , — r ‘ , p- ) ee ’ ) 
Harold and wife a farm in Rve township, Perry Co., Pa. 
He produces the deed, and it is dated April 1, 1874 (915). 

+l. e< + . — - — ie > ; . ls ‘sa . , - 
At ine time of§f 1ts purchase ne went to ive on tna 
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property. It was about a mile from the Draper farm. In 
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miner came along.a Welshman named Roberts. and 
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looked in the well, and toOoK some or the ciav tha had 
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been thrown out of it and went away returned shortly. 
, , . , ad , . . , , 
and asxed him for a lease for mining fire-clay; said that 
1, iiedidiad C= All gre coe Mee Aero 
he wanted to sink a shaft. Witness cave him a lease, 
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clay and sent it to Marietta. Pa.. to a man named Musser, 
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his partner under the lease. Roberts and Musser stopped 
] > - . ’ ‘* o 1 - > s ] 1. a > : 
iilim trom j 4. Be. rurtn I cit the Weil. aS Line \ Willie d to 
' a eer, Pe a . erporet 
use 1 aS a Snalit atte tInev nad tried the clav. 
rT} eo. a e , ee ae 1] cic 2 om 
he finding of the fire-clay in his well caused consider- 
ae on a eo hor af le 
able lain I the COMMUNIY, and aiarge number Of Peopic 
came up to see it, among otners Mr. George W. Kis- 
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singer, Wno Came up tnere ons Sunday not tong atiet the 
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fire-ciav was discovered. In conversation with Mr. Kis- 


that it was too far to carry water from his spring to his 
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house, when Nissinger remarked that the distance from 
> ane - ‘ ] | 7 ] & 
his spring to his house was only about the same as 
fo | io a = Yr * 
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hat from his, NAussinger’s, spring to his, Kissinger's, 
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\ouse, and that he, Kissinger, was going to lay a pipe 
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told him that he was going to get his ram from Milltown. 
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pleted during the winter of = For a while he got 
water from the well by means of a windlass and rope, 
but in the spring of 1877, about M.: oat he put ina force- 
pump. The date of the cor mplet tion of the well is posi- 


tively fixed by one of complainants’ witnesses, Mr. Chris- 


tian I. Hei sley, who wneaee “(wl Vol. 3; 1797; Ans. 35) 
that in Oct. or Nov., 1870, he walled up Mr. Kaffen- 
berger’s well, and produc es his ttme-book, in which he says 
he put down his time every da iy after the work was done, 
containing the following entry 


1876. PeTER CAFENBERGER, Dr. 
Oct. 11.—To one GAY. co ceununnauns en $1.25 
Oe, BPO CGS GAY cc cccasececesess. S00 
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In the fall of the year 1876 the witness ( Mr. Kaffen- 
berger), about the time corn was in shock, went down to 
Mr. Kissinger’s to see how his ram worked, and found 
Mr. Kissinger working in the front field, near the road. 
Mr. Kissinger said his ram was then working, and that 
he (witness) could see it. They together went around 
behind the house, and there saw the water dropping out 
from a pipe into a barrel that was standing not far from 
the house. He told Kissinger that it did not suit him; 
that it didn’t discharge water enough. He did not go 
down where the ram was, but went off home, aud a/ler 
that time finished his own well. 

His test imony in regard to the time when Roberts and 
Musser had the lease is corroborated by an original letter 
to him from Musser, which is dated Jany. 8, 1576, at 
Marietta, Lancaster Co., Pa., and is spread upon the 
record in full at pages 920, 921, D.S. reb. 

The details and circumstances related by Kaflenberger 
seem so striking and peculiar, and the dates which he 
vives are so positively fixed, that we cannot see how he 
can possibly be mistaken. 

U nsupp orted, his deposition is entitled to great weight, 
but taken in connection with the depositions of other wit- 
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nesses who testify to the existence of the ram in 1876, 
the fact that the ram was there at that time must be held 
to be proved. 

John Kaffenberger (D. S. reb. 952) resides in Steelton, 
Dauphin Co., Pa., and is a son of Peter Kaffenberger. 
He lived with his father, in Rye township, Perry Co., 
while Mr. George Kissinger lived on the Draper farm. 
In the year 1876, between harvest and corn-cutting time, 
he and his brother, William, since dead, were driving 
down the Valley Road to Marysville with a horse and 
spring-wagon, and met Mr. Kissinger about half-way be- 
tween the Draper farm and Marysville coming up in a 
two-horse farm-wagon. They stopped, and he asked 
Kissinger what it was he had in his wagon, and Niss- 
Inger replied it was a ram for pumping water up to the 
house. 

About October, 1876, witness and his brother went 
down to Nissinger’s place to make some cider, and used 
his, Kissinger’s, cider-mill, which was standing under a 
large cherry tree at the lower part of the orchard, about 
two-thirds of the way from the house to the spring. They 
were attracted by the noise of the ram, and went down to 
see it, and found it in a hole in the ground, which was 
laid up with loose stones. 

He knows it was in °76, for the same day he went to 
John Sitterly’s to use his cider-mill, and found that Sit- 
terly’s mill was out of order and that he had gone to 
the Centennial Exposition, whereupon they went to Kis- 
singer's as stated. : 

The complainants have endeavored to destroy the effect 
of this deposition by recalling Peter Kaffenberger, the 
witness’ father (C. Vol. 3, 2,477), to prove that the par- 
ticular spring-wagon which the witness said he and his 
brother were in when they met Mr. Kissinger bringing 
the ram hid been sold previously by Mr. Kaffenberger to 
Mr. Kissinger, but it is not by any means clear from his 
testimony that the wagon had been sold to Mr. Kissinger 
previously. 

The most that Mr. Peter Kaflenberger was able to say 
upon the subject was, that he sold a horse in March, 1876, 
and, rather indefinitely, that the wagon was sold two or 
three months after that date; but Mr. Kissinger himself 
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says he didn’t buy the wagon till the /a// of 1876 (C. 

V ol % 2.423, Q70). All hough it would have been pos- 
sible for the witness to have made a mistake about the 
particular wagon he happened to be driving in, wagons 
being common things, and his father probably owning two 
or three of them, it is not at all probable that he wonld make 
a mistake about having seen the ram in Kissinger’s wagon, 
and having conversed with Kissinger about it, in view of 
the fact that the ram was an object not often seen in that 
community, it being admitted on all sides that Kissinger’s 
ram was the only one that had been put in, in or about the 
borough of Marysville. 

William H. Meals (D. S. reb. Soo) testifies that he is a 
drop-hammer man, and resides at Springfield, Ohio; that 
he formerly lived in the borough of Marysville with his 
father, in a house on a corner of the Draper farm, on the 
top of the hill towards the village of Marysville. His 
first knowledge of the Kissinger ram was obtained in the 
year 1875 or 1876, when he heard Mr. Kissinger tell his, 
Witness,’ father, since dead, that Mr. Draper had bought 
a hydraulic ram to throw the water from the spring to 
the house; that it had become too hard to carry the water 
up the hill. In the latter part of the summer of 1876 he 
worked for Mr. Kissinger, and helped to dig the trench 
between the ram and the house, digging about half-way 
between the ram and the point where the pipe comes out 
of the ground near the house. The trench had been pre- 
viously dug from the point where he worked to the ram, 
and from the ram to the spring. This was before he went 
to work for Mr. Ezra Gilbert at Milltown, and he worked 
for the latter, according to the latter’s books of account, 
from Aug. 3 to Oct. 7, 1876. (Gilbert, D. S. reb. 727.) 

In October, 1876, he again worked for Kissinger, and 
at that time the trench, which he had helped to dig pre- 
viously, was covered from the part where he had worked 
down to the ram, and in the other direction to about half- 
wav up to the house. He thinks it was also covered be- 
tween the ram and the spring. The ram had been put 
in at that time, and while he didn’t see the ram he saw 
the water coming out of the spout near the house, and by 
that judged that the ram was working. About half-way 
from where he had helped dig to the house he saw the 
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iron pipe running over boxes or trestles. He again 
worked for Mr. Kissinger in°77, about 3d of May. The 
ram at that time was covered with corn fodder, and C yrus 
Kissinger uncovered it and told him it was broken; that 
it had been frozen the winter vetore 

Theophilus Fenn (D.S. reb. 71>5)> testifies that he re- 
sides in Philadelphia, and is a salesman for Baxter C. 
Swan; that he is a son of the late Squire Theo. Fenn, 
formerly of Marysville, and a brother of the present 
Squire William K. Fenn, of Marysville. Ile lived 1 
Marysville from 1574 tili January ist, 1579. During a 
portion of that time his mother owned a lowes in the bor- 

ugh of Marysville, which, from April Ist, °75 to April 


: i 
Ist, 76, was farmed for his mother by John H. Harper 
and Christian McAllister, it being divided into two distinct 
yarts, one of which Harper farmed,and the other of 
which McAllister farmed. From April 1st, °76, uli April 
Ist, 77, the witness rented both parts of the farm from 
pving the other part himself in connection with John H. 
Hi — who worked it for him. From the rst of April, 
77: April, “78, that farm was rented to J. W. Crossly 
and Jo In : Leon id; and early in °78 it was sold to Abner 
Cassell isee Deed Cassell, DD. Ss. reb. 799)}- After Wit- 
in the spring of 1577, and until he 


his mother, subletting one part to John Leonard and occu- 


ness quit farming, 
went to live with his father, in the fall of °77, he boarded 
with John H. H. —_ near the upper station at Marys- 
ville (754). From the fall of °77, till the rst of January, 
79: when he went away to Philadelphia, he lived with 
his fat her. 
Eith er in 1576 or 7877, in the fall of the year, he called 
e Draper farm, where George W. Kissinger lived, 
on business, and Mr. Kissinger directed his attention to 
the ram and showed it to him. ‘The ram was not work- 
ing when they went to it, but Mr. Kissinger started it, 
apparently did not work well. Witness saw a 
that led from the ram towards Kissinger’s house, 
aad when the ram was started a very small stream of 
water, about the size of a soose-quill, would issue from 
the end of the pipe nearest the house. The end of the 
said pipe was straight, and was raised up and rested on 


an o:.d0 Nail-Darrei O} DON. Kissir rer at that ume said 
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ihe pipes were old and had frozen and bursted; that he 
would have to get others, and expected the ram would do 
better service, as the pipe would not then | 
Witness at that time also saw the end of a large wooden 
pipe in the spring, and Kissinger said that it fed the ram. 
He inquired of Kissinger the cost of putting in a hy- 
draulic ram, with a view of putting in a ram on his 
mother’s farm. 

He knows positively that this conversation could not 
have occurred after the year 1577, because the knowl- 
edge of the cost of the ram would not have been worth 
the asking at a later date, his mother’s farm having been 
sold in January, 1878. The witness further testifies that 
when, about the middle of September, 1878, a commis- 
sion met at Marysville to look at several proposed cities 
for a state penitentiary, and a question was raised as to 
how water could be supplied to the Cassell farm, he sug- 
gested, among other things, that water might be carried 
up from Fishing creek by hydraulic-ram power, his mind 
at once reverting to the Kiss: Inger ram which he had 
previously seen. The date of the visit of this peniten- 
tiary commission is fixed positively by an entry in the 
minute book of the commission as being Septemb er 27; 
1878 (see Hart, D. S. reb. 1,131). 

The witness has no recollection of being up to Mr. 
Kissinger’s between the time he quit farming and the 
time he moved to Philadelphia, except a faint recollection 
of being there one Sunday with Mr. John H. Harper. 
He is proba iblv correct as to his visit with Harper, as 
Harper t testifies to be eing up there one Sunday with him, 
in the fall of 1977, for the purpose ¢ of getting cider and 
apples (see Harper, D. S. reb. 655, Q. 28). 

Oliver H. Miller (D. S. reb. 577) is a resideat of 
Marysville, and was at one time constable. Between the 
vears 1574 and 180 he kept a team and did hauling of 
various kinds. From June 18, 1874, until October 1st of 
the same year, a man named Aaron Ahn was emploved 
by him, and after October, 1874, never worked for him. 
He pre duc CS a hook Cf ntaining entries fixing these dates 
(379). Inthat same year, 1874, he farmed a part of 
field for Mr. Kissinger, on the Draper farm. One day 
while his hireling, Ahn, was at the Draper farm working 
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Edward Crist (D. S. reb. $53) testifies that he works 
on the Pennsvlvania railroad. aud has lived in Marysville 
since Dec., 1870: that from May 20,°76,to March 20, °77 


he worked for X 
tixed positively | 
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boar. He did not get her served. because the boar had 
been altered, and he had to take her to Daniel Sanders’ 
boar. Witness says that when that sow had her hitter of 
pigs from the service at Sanders’, Mr. Theo. Fenn had 
given up the farm, and Mr. W. K. Fenn, into whose 
hands the sow came, got the litter. He also says that 
when he took the sow up to Kissinger’s he saw water 
flowing into a barrel back of the kouse from an tron 
spout, in a stream about as big as his little finger. 

It further appears that in May, °77, he worked four or 
five days for Kissinger, plant ing pata and took his meals 
at Kissinger’s house. hs that time the water which 
they got for drinking purposes and for washing their 


~ 


hands was obtained from the barrel, where the water 
was discharged from the ram and the ram was working. 


He never helped Kissinger plant corn but that once. 

He again worked f Lor Iissi Neer in the fall of ° ibout 
two weeks, gathert: ‘aches, and saw the ram there at 
that time, but it was not enitihies 

John K. Keim (D. 8S. reb. 893) testifies that he resides 
in Steelton, Dauphin county, and works for the Penn. 
Steel Co.; that from April 1. 1877, to April 1, 1875, he 
lived with his uncle, George W. C rossle ‘VY. UPON the Fenn 
farm in Marysville, moving both on and off the farm 
when Mr. Crossley did. 

These dates are fixed osmage Si v Theo. Fenn (Theo. 
Fenn, D.S. reb. 777) and by Abner Cassell, who bought 


‘id 

the Fenn farm in °78 (Cassell, D. S. reb. Soo, Ans. 4). 
While he was living with Mr. Crossley the witness 
says he hel ped Kissinger thresh and to put out the seed- 
ing breakfast at Mr. Crossley’s, and dinner and 
at Mr. Kiesineer’s. ‘he water which was used 
by the Kissinger family at that time was brought from 
the spring in buckets. He heard the men in the barn 
say that the water had been previously brought up in 
pipes, and at meals heard the Kissinger woman say that 
the pipes were “out of At that time he saw a 
metal pipe that came u mm ti 
house, which had something like an elbow on it, and high 

enough so that a tub could be placed under it. 
Hie has never been on the Draper farm since he moved 


off the Fenn farm with Mr. & we. April 1, 1878. 


i¢ ground close by the 
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Henry Shaffer (D.S. reb. 872) is car inspector of N. 
C. and Pa. R. R. Co.’s at Marysville, having occupied 
that position twenty-four years. In 1577, about harvest 
time, Mr. George W. Kissinger came to him to borrow 
a pair of pipe-tongs, saving he wanted to unscrew some 
pipe that were connected to his ram; that it had rusted 
so tight he could not unscrew it. He lent him the pipe- 
tongs, and he returned them in about half a day. 

In the summer of 1878S he saw either Kissinger or 
James Zimmerman, he don't distinctly remember which, 
loading some pipe at the Marysville station on a two- 
horse wagon. 

Inasmuch as it is the contention of the complainants 
that James Zimmerman hauled from the Marysville sta- 
tion, some time in September, °75, the first and only iron 
pipes that were used in connection with Kissinger’s ram, 
the deposition of this witness is valuable in rebutting their 
theory, by showing that a year before September, ’78, 
Kissinger borrowed tools for unscrewing old rusted pipe 
that were already connected to his ram. 

Henry Gamber (D. 5. reb. 739) resides in Marysville, 
and has lived there since 1869. He was in the butcher- 
ing business from prior to Feb., °76, to July, °78, when 
he sold out to Mr. Joseph Gensinger, and never afterward 
did any butchering. The date of his selling out to Gen- 
singer is fixed at July g, 1875, by Gensinger’s book ( Gen- 
singer, D. S. reb. 707 }- 

On Sept. 26, “77 (742), he butchered a calf for Mr. 
Kissinger alongside the ditch between the ram and the 
house, and dressed it under an apple-tree, hanging the 
carcass on the tree (see Photos. Kissinger’s Place, Nos. 
4, 5, and 6, Ives Survey). 

Kissinger kept the meat of that calf; and he ( witness ) 
took the skin and gave Kissinger credit for it, making an 
entry in his account book, which he produces, the entry 
being dated Sept. 26, 1877 (741). 

Hie never butchered a calf for Kissinger either before 
or after that time. 

At the time he killed the calf, Kissinger showed him 
the ram and ram-pipes, and said it was a pity the ram 
did not work. The ram was down in the hollow between 
the house and the barn, in a kind of wet place; it was in 


a square hole in the ground, and the hole was planked to 


prevent the dirt from coming in at the sides. Te wit- 
ness says he saw pipe up near the house, and about two 
feet of it stuck - out of the ground. 

He thinks the pipe was lead pipe, but he was probablv 
deceived by its appe irance, as other witnesses prove it to 
have been iron pipe. 

Stephen H. Morley, another witness (D. 5. reb. 1120), 
says that he resides in Marysville, and is employed by 
the N. C. R. R. Co.; that from S71 until the spring of 
78 he kept store in Marysville, and lived over the store; 
that he was sold out at sheriff’s sale in March, °78, and 
his brother, Thomas W. Moriey, bought his stock of 
woods; t that he did not live in the house but a few days 


The date of the sale is proven to have been March 12. 


1878, bv the original bill of sale, produced by Thomas 
W. Mor ley in his deposition (D. S. reb. 53/3)- The wit- 


ness further testifies that in the vear 1876 or ‘77, and 

while he was keeping store, and living over the store, he 
and Theo. Fenn, Jr., started from his dwelling house over 
the store and — up to the Draper farm; that it was 
Sunday, and he thinks some time in October; that on that 
occasion lhe met yr teen who showed him the ram, 
which was then in operation (1121), and that there was 
talk about how the ram was to be prevented from freez- 
Ing. 

Another important piece of evidence in support of the 
defendant's theory 1s found in the cestimony of William 
L. Taylor and Lewis B. Brabson, carpenters, and of 
George Curtis Strine, tinsmith, and of his helper, 
George W. Rhoads, all of whom assisted in building the 
front porch, and in reconstructing the cupola or observa- 
tory of the Kissinger house in the year 1877. The time 
when this work was done is indisputably fixed by record 
evidence. Taylor (D.S. reb. 1043) produce s his book and 
shows that he worked on the job in Sept. 77. Brabson 
produces his book which shows he vyorked 5 days 
on the same job in Sept., 777 (D. S._ reb. 970). 
Strine produces his day book, which contains an 
entry in Sept., 1877, for tinning the roof of the 


porch (D. S. reb. 997), and also produces a_ bill dated 
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Aug. °77, for the lumber that was used in the erection of 
the ‘porch (997): while the Draper-Kissinger account for 
1877, produced by Draper (D, S. rej., 178, and 
which Kissinger admits to be correct (C. Vol. 
3, 2413) shows a_ charge of $103.50 for that 
particular job of work. ‘Taylor testifies (1044), and 
also Brabson (970), that while the ‘vy were at work on that 


job they breakfasted at home and took their dinner and 


supper at Mr. Kissinger’s; that at that time the ram was 
in Operation; and that while the water for cooking and 
washing was obtained from the ram, the water for drink- 
ing purposes was brought up from the spring by hand 
(Taylor, 1045); that one day when they sat down to din- 
ner there was no water on the table, and Mr. Kissinger 
asked where the water was; that Mrs. Kissinger said one 
of the girls had just gone to the spring to fetch a bucket 
of water for the table; that Mr. Kissinger seemed to be 
a little cross because the water was not there when they 
sat down, and made the remark that the water the ram 
forced up not fit todrink because so warm ( Brabson, 972 

30th Brabson and Taylor testify that they neither of 
them have taken a meal at Mr. Kissinger’s since they 
worked for him on that job in 1877 (Brabson,972; Tay- 
lor, 1047). Brabson s: = that w hile he was at work on 
the cupola of the house, he quite plainly heard the thump- 
ing of the ram while in operation (977). 

Strine testifies that Rhoads assisted him in putting the 
tin-roof on the portico (998), and Rhoads testifies that 
while he was there assisting Strine on that job he had oc- 
casion to get water, and got it from a pipe that came up 
out of the ground 15 or 20 feet from the upper corner of 
the back of the house, between the house and the orch- 
ard, and that the last work he did at Mr. Kissinger’s place 
was on that portico, in 1877. The porch and observa- 
tory or cupola referred to in this testimony are clearly 
shown in Defendants’ Exhibit Photos. Kissinger P lace, 
Nos. 3 and 5. Prior tothe reconstruction of the observa- 
tory or capela, the Jatter consisted merely of a railing 
several feet high. 

Defendants’ witness, Kreidler, testifies that when he and 
Given saw the ram at Kissinger’s in 1876 this railing only 
was on the top of the house (Kreidler, D. S. rej. 133, Q. 


31) 
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Bruner, who also saw the ram there in the fall of °76, 
testifies to the same effect (D.S. rej. 617, X. Q. 32 and 

David Cowens (D.S. reb. 695, Qs. 5 and 6) also refers 
to the reconstruction of the observatory. 

William L. Taylor, besides testifying about the building 
of the porch and observatory in °77, says (D. 5. reb. 


1045) that he did other work for Mr. Kissinger in Dec., 
735, Jan., °76,and March, °76,as appears from his account 


book (1043); and that between Dec., °75, and the work 
on the porch and cupola in °77, he thinks earlier than the 
last winter before the last-named job, he was up at Mr. 
ingers place, and saw Nissinger boring log pipes 
for the ram. 

George Curtis Strine, besides testifying about the work 
on the porch in 1877, says that prior to Nov. 19, 1577, his 
unst Kissinger for porch work, remaining unpaid, 
amounted to about $22: that on that date (November IQ, 


1877,) Mr. Kissinger came to his shop and paid $3 on 
? 


- 


if I 
account (999), credit for which was given him on his 
book (997): that Kissinger came to pay that $3 at that 
time because he had been up to Kissinger’s place after 
money shortly before that, and Kissinger had promised to 
pay him something in a few days; that on the occasion of 
his visit to Nissinger’s for that money, he found him down 
at the barn (1000); that in going toward the barn he 
noticed the ram, particularly when he crossed the run; 
that he and Kissinger walked from the barn to the house; 
that he asked Kissinger when the ram was put in; his 
rlepy was, “ It has been in since last fall.” 

He further testifies Kissinger said the ram was out of 
order; that the feed-pipes, being made of timber, didn’t 
work well; that they leaked at the connections or had 
bursted; that either Mr. Draper or Mr. Drawbaugh was 
to send pipes there in place of those wooden pipes. That 
Kissinger at that time told him that the pipe leading 
from the ram towards the house was out of order also: 
that when it was put In it was second-hand pipe, and the 
joints didn't fit well; that it leaked at the joints (1001). 

He further testifies Kissinger got down beside the ram 
and started it to work: that it worked “ very much crip- 
+ pled like. It worked for a short time, inay be a dozen 
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“ strokes or so, and then stopped, and then in a short time 
“it would drive again;” that after a time they walked 
up towards the house, and from the discharge-pipe a 
stream about as large as a good-sized rye straw was run- 
ning. 

He further testifies that after the occasion menuoned he 
heard Kissinger complain in Morley’s store, in the village 
of Marysville, that some pipes he was expecting by rail 
had not come at the time they should have come (1001). 
He knows that he saw the ram at the time he was up at 
Kissinger’s dunning him for money a few days previous 
to the payment of the 5 2. oo, from the fact that that $3 .OO 
was the last money Kissin: ger paid him until he sued him 
and collected the balance b vy a judgment. 

He says he brought suit against Mr. Kissinger and Mr. 
Draper jointly; that he got service on Mr. Draper at 
Marysville (1010) while heand Mr. Kissinger were com- 
ing down the street from the farm, leading two colts that 
Kissinger had given Mr. Draper in part payment of rent. 
Complainants’ witness, Herman J. Eppler, testifies that 
the judgment against Draper and Ki issinge r in favor of 
Mr. Strine was paid by him,as Draper’s agent, on March 
6, 1880 (C. Vol. 3, 2265), as appears from his books 
(Ibid., 2260 

Geo. W. Sines in ackistion to testifying to the work 
on porch and observatory at Kissinger’s in 1577, testifies 
that in ihe year 1876, in the fall, he and Calvin Keim 
worked for Kissinger, cutting off corn; that he got his 
dinners at Kissinger’s while working there; that the 
water they got for washing their hands was obtained 
from a barrel that set under the discharge-pipe (of the 
ram), near the house; that Kissinger told him at that 
time the water was forced up by a ram; that he did not 
go down to see the ram, but heard it in operation ( 1050). 

As to the time he worked for Kissinger, cutting off 
corn, he is corroborated by Calvin Keim, who says that 
though he worked for Kissinger cutting off corn in 1876, 
and at no other time (D.S. reb. 733), he could not rec- 
ollect who worked with him (73S). 

He further testifies he saw James Zimmerman, Kis- 
singer's son-in-law, hauling tron pipes with a lumber- 
wagon and two horses in the year 1878, in regard to 
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which date he is corroborated by a number of witnesses 
on both sides. 

Another very valuable piece of evidence in support of 
defendants’ theory of the ram is found in the testimony 
of Andrew J]. Traver, Abraham C. Dissinger and Thos. 
W. Morley, three gentlemen of the highest standing in 
the borough of Marysville, and who, together, in the 
year 1876 and 15879, constituted a board of assessors, 
whose duty it was to make the triennial assessment of 
property, real and personal, within the borough of Marys- 


Dr. Traver is 58 years old;is a physician and surgeon; 
is the coroner of Perry Co.; was elected assessor in °76 
and re-elected in “79 and 82, and has served in the coun- 
cil in the borough of Marysville (D. 5S. reb. 542). 

Mr. Dissinger is 42 years old, has resided in Marys- 
ville since 1861 (5538), ‘and isa conductor on N.C. R. W. 
(502). 

Mr. Morley is 52 years old, has resided in the section 
of country including the village of Marysville since 1854, 
long before the vill: ive of Marysville Was In existence. 

It appears from the depositions of these gentlemen that 
they were all elected at the regular spring election of 
1876 to the offices of assessor and assistant assessors, re- 
spectively. Dr. Traver took the oath of office, as ap- 
pears from the original oath in evidence (542), Nov. £3, 
1876. Mr. Morley also took the oath of oflice the same 
day, (see orig. oath 568). The exact date when Mr. 
Dissinger took the oath does not appear. 

The commission or mandate. directing the assessors to 
proceed to discharge their duty in making their first tri- 
ennial assessment, is offered in evidence (D. S. reb. 544). 
it is dated Oct. 24, 1876, and is accompanied by printed 
instructions of the same date, directing how the first tri- 
ennial assessment was to be made (547). Both papers 
direct the assessor to comple ‘te the assessment and return 
it to the commissioners othce on or before the 12th day 
of Dec., 1570, which direction Dr. Traver, the assessor, 
testifies was complied with (Traver 545). 

Great care appears to have been observed in making 
this triennial assessment of 1876, because of the dissatis- 
faction that had arisen from the previous assessment. Dr. 
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Traver testifies on this point as follows: “ We took par- 
ticular pains in our first triennial assessment, from the 
fact that the previous assessments had been imperfectly 
made for several terms.” 

Again, “* The previous assessments had given rise to 
great complaint on the part of the property-holders of 
our borough” (549). 

And to the same effect testifies Mr. Dissinger: “ Ques. 
15. State briefly the reason why extr: ordinary care was 
taken i in making ‘the first triennial assessment of yours.” 

“Ans. For the reason that previous assessment by 
Mr. Schreiner and his assistants was entirely too high, and 
so considered by the people.” | 

The mote they pursued was to value the property at 
what they believed it would bring at a forced sale, getting 
at such valuation, according to Dr. Traver, “ by personal 
inspection and comparison of properties, taking for our 
basis what the property of its like was selling for ” (549). 
Or, according to Mr. Dissinger, “ we v: lued property at 
what we thought it would bring at a quick or forced sale; 
and each man would carry a slip of paper and mark down 
what he thought each property was worth, and if we 
ditlered we would add them up and divide by 3, and 
average it in that way” (559). 

In carrying out this plan of personal inspection and 
valuation. these gentlemen testify that they together visited 
the Draper farm and person: ally Inspe ccted the same, in the 
fall of 26, between Oct. 24th and Dee. 12th of that year 
(Traver, 550; Dissinger, 559: Morley, 569). 

As to what happened on the Draper farm that day, 
Dr. Traver testifies as follows: « He and Mr. Morley and 
Mr. Dissinger found Mr. Geo. W. Kissinger in the barn- 


vard: that while they were there he, Dr. Traver, went to 


the spring to get a drink (551): that while at the spring 
the idea came to him that the water could be conveyed 
from the spring to the house by the use of a hydraulic 
ram: that when he returned to his companions he made 
the remark that if he owned that property he would have 
a hydraulic ram put in. 

Mr. Kissinger said they had one in; that Mr. Dissinger 
then said he would like to see it work. Mr. Kissinger 
being asked where it was located, pointed down the ra- 
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which date he is corroborated by a number of witnesses 
on both sides. 

Another very valuable piece of evidence in support of 
defendants’ theory of the ram is found in the testimony 
of Andrew J. Traver, Abraham C. Dissinger and Thos. 
W. Morley, three gentlemen of the highest standing in 
the borough of Marysville, and who, together, in the 
year 1876 and 1879, constituted a board of assessors, 
whose duty it was to make the triennial assessment of 
property, real and personal, within the borough of Marys- 
Vliie. 

Dr. Traver is 58 years old;is a physician and surgeon; 
is the coroner of Perry Co.; was elected assessor in °76 
and re-elected in “7g and °82, and has served in the coun- 
cil in the borough of Marysville (D. S. reb. 542). 

Mr. Dissinger is 42 years old, has resided in Marys- 
ville since ISOI | 355 ls and is a conductor on N. Sed R. W. 
{ 562 x 

Mr. Morley is 52 years old, has resided in the section 
of country including the village of Marysville since 1854, 
long before the village of Marysville was in existence. 

It appears from the depositions of these gentlemen that 
they were all elected at the regular spring election of 
1876 to the offices of assessor and assistant assessors, re- 
spectively. Dr. Traver took the oath of office, as ap- 
pears from the original oath in evidence (542), Nov. { 3, 
1876. Mr. Morley also took the oath of office the same 
day, (see orig. oath 568). The exact date when Mr. 
Dissinger took the oath does not appear. 

The commission or mandate, directing the assessors to 
proceed to discharge their duty in making their first tr- 
ennial assessment, is offered in evidence (D. S. reb. 544). 
itis dated Oct. 24, 1876, and is accompanied by printed 
instructions of the same date, directing how the first tri- 
ennial assessment was to be made (547). Both papers 
direct the assessor to complete the assessment and return 
it to the commissioners’ othice on or before the 12th day 
of Dec., 1876, which direction Dr. Traver, the assessor, 
testifies was complied with (Traver 548). 

Great care appears to have been observed in making 
this triennial assessment of 1876, because of the dissatis- 
faction that had arisen from the previous assessment. Dr. 
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Traver testifies on this point as follows: “ We took par- 
ticular pains in our first triennial assessment, from the 
fact that the previous assessments had been imperfectly 
made for several terms.” 

Again, “ The previous assessments had given rise to 
great complaint on the part of the property-holders of 
our borough” (549). 

And to the same effect testifies Mr. Dissinger: “ Ques. 
15. State briefly the reason why extraordinary care was 
taken in making the first triennial assessment of yours.” 

«Ans. For the reason that previous assessment by 
Mr. Schreiner and his assistants was entirely too high, and 
so considered by the people 

The mote they pursued was to value the property at 
what they believed it would bring at a forced sale, getting 
at such valuation, according to Dr. Traver, “ by personal 
inspection and comparison of properties, taking for our 
basis what the property of its a was selling for * (349). 
Or, according to Mr. Dissinger, “ we v: alued property at 
what we thought it would bring at a guick or forced sale; 
and each man “would carry a slip of paper and mark down 
what he thought each property was worth, and if we 
diflered we would add them up and divide by 3, and 
average it in that way” (559). 

In carrying out this — of personal inspection and 
valuation. these centlemen tes! tity that they together visited 
the Draper farm and personally ‘nspected the s. ime, in the 
fall of 6, between Oct. 24th and Dec. 12th of that year 

(Traver, 550; Dissinger, 559: Morley, 569). : 

As to what h: appened on the Draper farm that day, 
Dr. Traver testifies as follows: “ He and Mr. Morley and 
Mr. Dissinger found Mr. Geo. W. Kissinger in the barn- 
’ there he, Dr. Traver, went to 
the spring to get a drink (551); that while at the spring 
the idea came to him that the water could be conveyed 
from the spring to the house by the use of a hydraulic 
ram; that when he returned to his companions he made 
the remark that if he owned that property he would have 
a hydraulic ram put in. 

Mr. Kissinger said they had one in; that Mr. Dissinger 
then said he would like to see it work. Mr. Kissinger 
being asked where it was located, pointed down the ra- 


vard: that while thev were 
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a0 saying further that it did not or would not work: 


that Mr. Dissing «er then said he did not care about seeing it. 

He further testifies that the place where Kissinger 
pointed out as the spot where the ram was situated was 
covered with some rubbish, such as boards, corn fodder, 
or other ional le and that while he has since that day 
been at the farm-house on professional business, he has 
never since been beyond the house in the direction of the 
ssinger’s account of what occurred there that 
day is as follows: He and his companions found Mr. Kis- 
Singer at the barn, thev looked at the cattle, tox k account 


g:* ' } } } . _ . : _T . 
of them, and asked some questions In regard to them. 
e ° a . ° - + ‘ | ™®. = .* ah. . - > sa? 
Dr. Traver got to talking about the water, and said they 


ought to get a ram to force the water up to the house; 

when Mr. Kissinger spoke up and said they did have one, 
aa said it had been working, and had done first- rate, or 
something to that amount: that he then became inquisitive, 
a ram be: ng a novelty to him; that he told Kissinger that 
he would like to see the ram, when the latter replied 
it was not in working ordet ‘ after which he lost interest, 
and thought it was not worth while to go and see tt. 

He further testifies that a hydraulic ram was so much 
of a novelty to him that he asked Dr. Traver at that ume 
to explain the science of it to him; and that the Dr. and 
Mr. Morley explained it to him. 

He further testifies that he has not been on the Draper 
farm since 1876 for any purpose whatever, except that 
one Sunday he was up in the hollow at the lower end of 
the farm near the village, about 50 vards over the line, 
but not in sight of the Kissinger house or barn; and that 
he and Dr. Traver and Mr. Morley were never together 
upon the farm except upon the occasion of the assessment 
in 1576. 

Morley, the other assistant assessor, gives the following 
s 


‘ } ¢ siieatinaiiailies : , . 
ACCOUNL of WiDalt (rans) red: He . AVS that he remem iber 


. , . . 
ving on the Draner farm that day, in co: Mpany with Dr. 
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raver and Mir. Dissinger, making the triennial assess- 
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any other ume (371): that they found Mr. aan at 
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the barn: that he was working at something about the 
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barn-yard; that they made valuation of his live stock; 
that the day was rather cold and blustering, and they 
spent some time in conversation upon the sunny side of 
the barn, which was toward the house. He jis not able to 
swear positively about anv conversation there at that time 
upon the subject of the ram: thinks the ram was there, 
however, at that time, but not in working order. He says 
that the first time he ever saw the discharge-pipe of the 
ram there was no water flowing from it, and he believes 
it was upon this occasion. 

It will be observed that Morley s recollection of the 
conversation about the ram 1s not so distinct as that of 
Dr. Traver aed that of Mr. Dissinger. He swears posi- 
tively, however, that he was never on the Draper farm 
together with Dr. Traver and Mr. Dissinger except on 
the occasion of this assessment in 1870, and it conse- 
quently must have been then that the conversation that 
Mr. Dissin wer and Dr. Traver recollect took place. 

From the fact that these same gentlemen constituted 
the Board of Triennial Assessors in 1879 as well as in 
1876, it might be suggested that it was in 1879 that the 
events in regard to which they testify took place, but this 
position is entirely untenable, and is disproved by the 
most positive testimony. Dr. Traver (353), Mr. Dis- 
singer (361), and Mr. Morley (569), all testify that thev 
did not either of them go on the Kissinger place in mak- 
ing the assessment in 1879. Dr. Traver (553) and Mr. 
Dissinger (562) say that in maki s = assessment of 
“le 


‘not being able to 


1879 they alone took part, Mr. Mor! | 
accompany them because he was laid. up with rheuma- 
tism; that they met Mr. Kissinger on the public road and 
got his statement (Traver, 553; Dissinger, 5361); that 
they interrogated Mr. Kissinger about his cattle, and 1 that 
was about all, and it was not necessary to ask him the 
value of the farm, and thev Knew there had been no im- 
provements put upon it ( Diss inger, 565); that they did 
not make as close an assessment in 1879 as they did in 
1876, but just looked into improvements upon property 
that they had assessed in 1876; that after Kissinger’s 
statement they went back to the village and a sani to 
Morley what they h: id done ( Dissinger, 562. 

Mor ‘lev testifies to being | aid up with rheumatism when 
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the assessment in 1879 was made, and to Dr. Traver and 
Mr. Dissinger coming to him at his house and reporting 
that they had met Mr. Kissinger and didn’t think any 


change in the assessment was necessary. 

In further proof that it was in °75 when the conversa- 
tion between the assessors about Kissinger’s ram took 
place, and about the sickness of Mr. Morley in 1879, we 
have the evidence of Mr. Morley’s wife, Mrs. Mary E. 
Morley, and of his mother-in-law, Mrs. Sarah Smith. 
Both of these ladies testify that while Mr. Morley was 
living in the house on Main street, Marysville, below the 
railroad, and on the occasion of the tirst triennial assess- 
ment made by Mr. Morley, Mr. Morley came home to 
dinner one day, and at the ‘Ganertable said that he had 
been up to Mr. Kissinger’s, and spoke of a ram that the 
latter had for forcing water up to the house, and he said 
he had not seen it operation, but he knew how it operated, 
and explained it to them. They also testify that they 
moved from the house beiow the railroad to the house 
where they and Mr. Morley at present live in the spring 
of 1878 (Sarah Smith, D. rej. 77: Mary E. Morley, 
D. S. rej. 144, 145), and that the house in which they at 
present live is the one which was formerly occupied by 
Stephen H. Morley. The latter is proved to have been 
sold out March 12, 1878, and to have moved aw: ay shortly 
after the 1st of April, 187 S.to make room for his brother. 
Thomas W. Morley (S - Morley, D. reb. 1121). 

Mrs. Morley also testifies that at the time of the second 
triennial assessment in 1879 they were living where they 
at present live, and that Mr. Morley was sick at that time 
with rheumatism; that he was only once able to walk as 
far as a block from the house, and that he didn’t go out 
with Dr. Traver and Mr. Dissinger in making the assess- 
ment that yon. 

Another striking piece of evidence confirmatory of de- 
fendants’ theory is found in the testimony of the officers 
and stockholders of the Chestnut Grove Cemetery Asso- 
ciation. 

It appears from the book containing the minutes of the 
meetings of this association nes at the fifth annual mee 
ing, held at Marysville, June 1877, the subject of put - 
ting in a ram at the cemetery ~ sete up under the 


X 


7 


fst 


head of “new business” in the following language: “« The 
superintendent was instructed to measure the distance 
from spring at the bridge near the southeast corner of 
cemetery, also from stream on south at dase of hill to 
centre of ground, and make an estimate of the amount of 
probable cost to have the water conveyed into ground 
with an Aydraulic ram, and report at managers’ meeting 
in July ” (D. S. reb. 928). 

It also appears (927) by the minutes that the members 
present at this meeting were Messrs. Funk, Brabson, 
Dice, Swartz and Wise (927). 

Defendants call Mr. John S. Funk, and he testifies that 
he is 63 years old, master-mechanic of the N. C. Rw. 
shops at Marysville, has lived at Marysville 19 years 
was one of the first members of the Chestnut Grove 
Cemetery Association, and is president of that association 
now. 

He testifies further that he remembers the meeting of 
the association on June 4, 1877, and the discussion in re- 
gard to the hydraulic ram referred to in the minutes of 
that date (912); that in that discussion the hydraulic ram 
that Mr. Kissinger had on the Draper farm was referred 
to; that his recollection is that some time before that 
meeting Mr. Kissinger had told several of the stock- 
holders that he had a ram, and that he thought it would 
be a good thing for the cemetery association to also have 
one to force water up to the cemetery grounds, and that 
it was by reason of these remarks of Mr. Kissinger’s that 
the subject was brought up at that time before the meet- 
ing of the association (g12); that the subject of putting 
in a hydraulic ram was held under consideration by the 
association for about a month, but they came to the con- 
clusion that it would be tampered with or destroyed by 
the boys meddling with it, so the subject was dropped. 

Mr. Lewis W,. Brabson, who, it will be remembered, 
also testifies in regard to the work upon the observatory 
and porch job for “Mr. Kissinger in the fall of °77, testifies 
in this connection that he was present at the meeting of 
the Cemetery Association of June 4, 1877, and was at that 
time a stockholder and director of said association; that 
Mr. Wise, another stockholder, suggested that they 
ought to have a ram to throw the water up into the 
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the use of the lot-holders in getting water to water 
flowers on the graves in the summer season, and that he 
then referred to the ram at Kissinger’s: that part of the 
board objected at first that the ram at Kissinger’s did not 
work well, but it was afterward concluded that the water 
did not have fall enough, that that was the trouble, and 
they thought if a ram was put in the cemetery it would 
work all right, as it had plenty of fall. 

He further testifies (976) that when the subject of the 
ram was first suggested he opposed the project on the 
ground of expense, and thought they could get along 
without it; that, however, finally Mr. Wise was instructed 
tu see what the cost of a ram would be, and to report at 
the next meeting. 

He further testifies that prior to the fall of 1876 he 
went to Mr. Kissinger’s house one Sunday, in company 
with Mr. Wm. Taylor, at Mr. Kissinger’s invitation, for 
the purpose of eating some watermelons; that when they 
arrived there Mr. Kissinger invited them around to the 
kitchen, where he had some watermelons gathered in: 
that he took them into a room beside the kitchen, cut 
some watermelons, laid them on the table, and told them 
to help themselves; that he would have to go out, as Mr. 
Drawbaugh was there looking at the location of the 
ground with a view of putting a ram in; that Mr. Kis- 
singer when he left them in the basement said he would 
have to be in a hurry, as Mr. Drawbaugh would have to 
be sent home (975); that he did not, however, see Mr. 
Draw baugh on that occasion. 

Mr. Thomas W. Morley, one of the triennial assessors, 
testifies (871) that he 1s also a stockholder of the Ceme- 
tery Association, and that while he does not know the 
fact from having attended any of the association’s meet- 
ings, as he seldom did that, he recollects one of the stock- 
holders telling him that there was a proposition to put a 
hydraulic ram in the cemetery, and it was about the time 
that the ram was put in on the Draper farm ($91). 

Francis Alonzo Givens is another strong witness for 
defendants (D. S. rej. 116). He testifies that he lives in 
Volga, Dakota, and ts a telegraph operator; that he went 


to Marysville to live in Dee., 1875. and lived there till 


cemetery; that he thought it would be very handy for 
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Dec. 3d, 1877, when he went to Phila., thence to Texas, 
thence to lowa, and thence to Dakota; that from the time 
he left Marysville, in Dec., 1577, he was not there again 
until April, 1882, when he spent a portion of a day there 
(11g): that while he lived in Marysville he was telegraph 
operator for the Penn. R. R. Co., and boarded with 
David Geib, the station agent: that while he lived in 
Marysville, and he thinks in 1876 (115), and some time 
after harvest (125), he, in company with one George 
Kreidler, took a walk one Sunday, and in their walk 
went on the Kissinger place and saw a hydraulic ram 
there (118); that it was in a hole in the ground; that 
there was rubbish of one kind and another around it; 
that the ground was high around the edge of the hole 
and thence sloped back, and that he judged the ram was 
in Operation, as its valve was working. He also thinks 
there was some boards put up to keepthe hole from cav- 
ing in. 

Testimony of a more convincing character than that of 
this witness could not be produced, He could not pos- 
sibly be mistaken in regard to the time when he saw the 
ram at Kissinger’s. He was not within a thousand miles 
of Marysville either in °78, “79, “So, “81, and up to April, 

1882, so it cannot be that he saw the ram in any of those 
vears. 

When he came back in April, 1882, he was in Marys- 
ville a portion of a day only, and Kissinger had moved 
away from Marvsville two vears before. He testifies that 
he did not go on the Kissinger place then; that he did 
not see any ‘hydraulic ram: that he did not see or meet 
George Kreidler; that he hadn’t seen Kreidler since he 
left Marysville in 1877 (120), and that he never was on 
the Kissinger place but the once. He was brought way 
in from Dakota at the time he was examined, and before 
going on the stand did not goto the Kissinger place to 
refresh his recollection, nor did he have any conversation 
with Kreidler or anybody else upon the subject, except 
when preliminarily examined by defendants’ counsel. 

There are but two things in his deposition which can 

e made the subject of criticism. The first is, that he says 
he thinks the ram was in a south-westerly direction froin 
the house, while as a matter of fact it is in a north-west- 
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erly direction. The second is, in describing the location 
of the ram he says (119, Ans. 26) that it was in a deep 
ravine that ran down between the “ school-house ” and 
the Kissinger house. In fact, no school-house was ever 
located at that point. But mistakes of this kind rather 
increase than diminish the value of his testimony, when it 
is borne in mind that he never was on the farm but once, 
and then at a period eight years prior to the giving of his 
testimony. 

Nothing is easier than to mistake the points of the 
compass or to misstate the direction of one unfamiliar ob- 
ject from another, and his taking Kissinger’s large barn 
for a school-house is not at all surprising. There can be 
no doubt that he meant the barn, for he describes the lo- 
cation exactly. He says that there was a deep ravine 
between it and the Kissinger house, and that the ram was 
in this ravine (119g Q. 26). Again, that the Kissinger 
house was on one side of the ravine and the school-house 
on the other (126, X. Q. gg). Again, that the Kissinger 
house could be seen very plainly from the school-house 
(126 X. Q. 96). 

He probably did not mistake the school-house for the 
barn at the time of the visit, but while recalling the facts 
to memory eight years afterwards was misled by an in- 
distinct recollection of the size of the building to which he 
had given no particular attention at the time. 

The assessment lists for the borough of Marysville 
show that Given was rated as a taxable citizen of said 
borough in the years 1876-77; and that he was not so 
rated in the years 1878 to 1884 inclusive (D.S. rej. 128); 
and while the official list of voters who voted in 1877 at 
Marysville shows that he voted that year, the said list for 
1878 shows that he not vote at that time (D. S. rej. 
129; C. Vol. 3, 2487 Kreidler fully corroborates him 
as to the fact of seeing » thes ram and as to the time, as we 
shall next see. 

George W. Kreidler (D. S. rej. 129) testifies that he 
is a resident of Marysville, and is a tinsmith; that he went 
to Marysville to live Aug. 22, 1876, and has lived there 
continuously ever since. 

One Sunday morning, between Aug. and Nov., 1876, 
he and Mr. Francis Alonzo Given took a pleasure walk; 
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they did not know where they were going, but drifted 
out back of Chestnut Grove Cemetery, and on the road 
leading over the mountain until they were opposite Mr. 
Kissinger’s. Desiring a drink of water, they went down 
to Mr. Kissinger’s spring and got it, and in going from 
the spring towards Marysville noticed the hydraulic ram. 
The witness describes the ram as being between 200 and 
300 feet north of the house, between it and the barn, and 
close to the fence. It consisted of an upright pipe 2 or 3 
inches in diameter, having connections at the bottom for 
inlet and outlet. It was in a hole in the ground, and loose 
stones were thrown around the hole. He cannot say 
positively whether it was working or not. 

Witness was married April 19, 1877, and from the fact 
that he remembers talking to Given on that occasion 
about the cost of boarding and getting their washing done, 
he knows that it was before he was married; first, because 
he would hardly get his washing done outside after he 
was married( 132); and, secondly, because after his mar- 
riage he kept more at home and seldom met Mr. Given. 
Inasmuch as Given (D.S. rej. 124, X. Q. 80) remembers 
Kreidler as being a single man, it strengthens the testi- 
mony of each of them that it was in 1876 that they saw 
the ram, and that of Kreidler that it was before his mar- 
riage. 

Mr. Kreidler further testifies that he is certain that his 
visit with Given to Kissinger’s was not as early as July, 
as he didn’t go to Marysville to live tll Aug. 22, °76, and 
it was after that (130, Q. 1; 143, X. Q.120). While it 
appeavs that Mr. Kreidler has been on the Kissinger place 
several times since 1876, he swears that the first knowl- 
edge he ever obtained of Kissinger’s ram was when he 
was there with Given in the fall of °76. 

From this deposition, it will be seen that Given is cor- 
roboraced in all essential particulars. 

Samuel F. Trafford, another witness for defendants 
(D. S. rej. 72), resides at Jonestown, Lebanon Co., Pa.; 
and from 1872 to Oct. 26, 1878, worked for Seidel 
Bros. at their forge at Marysville, Pa., when he went to 
work for the South Mountain Iron Co., about 36 miles 
from Marysville, exchanging places with his_ brother, 
Thomas Trafford. 


as 


them was done Oct. 26, 1878 (J. Harper Seidel, -, 
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The books Ot Seidel ros. prove th it his | ist work for 
rej. OS, Q. 8): and the books of the South Mountain 
Iron Co. show that his first work for that company was 
about three days in Oct., "78 (Calvin S. Edwards, D. S. 
reb. 7, rg 

He continued working for the South Mountain [ron Co. 
till some time in tSSo, when he went to Port Oran, New 
lersev. Cony thence iQ Mis nome at Jonest Wt. where he 
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spring for a drink of fresh water; they went to the 
spring, and when in the act of leaving he heard a noise 
and asked what it was, and she said it was made bv a hy- 
draulic ram, put in to force water up to the house. The 
noise he heard he describes as a thumping sound, that 
came at intervals 

He visited Miss Kissinger at her father’s house be- 
tween five and eight times between the latter part of 
June, °78, and the last of Aug., “75 (638), and never has 
been at the Kissinger house nor on the Draper farm since 
said last mentioned date. 

Enough evidence has, we think, now been pointed out 
to convince the court of the utter unsoundness of the 
complainants’ theory in regard to the Kissinger ram, and, 
on the other hand, of the perfect harmony and con- 
sistency of the defendants’ theorv. We have shown by 
the testimony of Mr. Thos. Draper that the ram was 
ordered in the fall of 1874; by the testimony of the same 
ventleman, that the timber for the wooden PIPInS was 
ut, preparatory to boring, in April, °75; by the letter of 
complainants’ witness, Geo. W. Ki ssinger, di foe May 30, 
‘75, and by the admission of Kissinger respecting that 
letter, as testified t to by Mr. Draper, Mr. W. K. Fenn and 
Mr. Melville Church, that as early as the date of that 
letter Mr. ~ Ferment was looking around for iron pipes 
for the ram; by the testimony of Mr. James Champion, 
Mrs. Sarah Champion, Mrs. Mary McFarland, Mr. j. M. 
runer, Mr. John Pett Hey, Mr. “John H. Harper, Mr. 
Stiles L. Fesler, Mr. Josep »%h Gensinger, Mr. Theophilus 
Fenn, Mr. George W. Hayes, Mr. John H. Rhoads, Mr. 
Joseph W. Rhoads, and Mr. W. L. Taylor, that wooden 
pipes for the ram were bored during the years °7§ and 
‘76; by the test mony of W. H. Meals, that the ditches 
for the pipes were dug during and prior to the summer 
of IS79; - the tes umony of Brabson. that Mr. Draw- 
baugh was i t Kissinger’s in the latter part of the summer 
of 1576, looking over the ground preparatory to putting 
the ram in; by the testimor f John Katfenberger. that 
the ram was brought over from Drawbaugh’s by Mr. 
Kissinger, between harvest and corn-cutting time in the 
vear 1876: by the testimony of Dr. Traver, Dissinger, 
G. W. Rhoads, James Champion. Mrs. Champion, 
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Petey, Fesler, Peter Kathenberger, Meals, Geo. W. 
Haves, John H. Rhoads, Edward Crist, Brabson, G. W 
Rhoads, Mrs. Sarah Smith, Mrs. Marv Morley and 
Joseph W. Rhoads, that it was well known in 1570 that 
Kissinger had a ram; by the testimony of Henry Shaffer, 
lohn S. Funk, W. L. Taylor and G. W. Rhoads, that it 
was also well known in (877 that Kissinger had a ram: 
by the testimony of Edward L. Gault, Stiles Fesler, 
Wm. Hess, Peter Kaffenberger, John Kaffenberger, Cal- 
vin Ceim, Edward Crist, Samuel Trafford, F. A. Given 
and G. A. Kreidler, that they personally and at different 
times saz’ the ram in at Kissinger’s, inthe vear 1876; by 
the testimony of Henry Gamber, Theo. Fenn, Edward 
Krist, G. C. Strine, S. H. Morley and Samuel Traftord, 
that they personally saz the ram at Kissinger s at differ- 
ent times in the vear 1977; ind Dy the testimony of 
Amos L. Clendennin, that the ram was in, and in opera- 
tion, in 1878, and prior to the last of August of that vear. 
ll of these witnesses are persons of unimpeachable 
character, brought from diflerent parts of the country, 
and having no interest whatever in the result of the con- 
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for 1876, just where it belongs, according to the defendants 
theory. The genuineness of the entry is not questioned. 
It was not put there for the purposes of this case, but for 
reasons perfectly satisfactory to Mr. Draper and Mr. 
Kissinger at the time it was done. This both Mr. Draper 


( Draper, D. S. rej. 
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ind Mr. Kissinger (C. 


Vol. 3: -414, (). 97}, and eve comp: iinants’ counsel! (D. 
S. rej. 202) admit. 

When was it p _— a - Mer Draper is not sure 
whether it was put there when he was in Marysville in 
1877 or when he was there in 1878 (D.S. rej. 181, Q. 
15), but he inclines to the op n that it was entered 
when he was there in November, 1878, and made the 
settlement with Mr. Kissinger \Ibid., Q. 49). Mr. Kis- 
singer thinks it was done 1878 (C. Vol. 3, 2413, Q. 
93) 

t is verv evident from spection of the book itself 
that the entry originally stood as follows 
Al ah 

125 bus $15.62 fe S200 00) 

oO ‘ . oo 

Nob and ke’ 

Then the D7 entry was Vif mtiy made on tne left side 
of the account, and both sides of the account were added 
up, and one footing substracted from the other, thus: 


yok el eee eee | er recccee DU 
SO ion ae 04.158 


S145.82 


“eee ee eee eeneee 


Afterwards the footing, : 34.109, ot the left-hand side of 
the account was rubbed out; the item “ Expenses of Ram, 
$60.00.” entered on that side of the column and again 
footed up, while on the other side of the account the item 
‘Tax pd. Simon Kreiser, $24.00,” was entered and de- 
ducted from the previous footing of that side, leaving the 
account just as it now stands. 

Now what is Mir. Draper’s explanation: 

[le savs the items of the account were presented to him 
by Mr. Kissinger in the form of bills, and that he entered 
them in his diary as they were presented (D. 5S. rej. 151, 
Q. 48); that Mr. Kissinger did not bring itn all his ac- 
counts at once, but would bring in first one of them and 
then another, and his recollection is that after the account 
in the diary was first made out. Mr. Kissinger came in 
and said he had forgotten about the cash item of $7, the 
item of S60 for the expenses of the ram, and the tax item 
of 524: and that all these items were then putdown. No 
payment of money was made by Mr. Kissinger at the 
time, and so the matter was left ( Draper D.S. rey. 185, 
XN Q. 64). There cannot be the slightest doubt but that 
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Simply because the 1876 account extended from Apl. 1 

1876, to Apl. 1, 1877, and this payment happening in 
Feb., 1877, fell within the 1876 account (D. S. rej. 154, 
X Q@. 60). It was entered there because it was properly 
an item of that year’s accout it, and belonged there. 

Then as to the tax ‘item: The Original tax receipt ts 
put in evidence, and is dated Dec. 18, 1877 (D.S. rej. 
187). Why also should this not go into the 1577 ac- 
count?) The reason is plain. The explanation is found 
on the face of the receipt. It purports to be payment in 
full for the county tax for /he year 1876! It is not in- 
cluded in the account for 1877 because it does not belong 
there, no more than the cash item for $7 and the ram 
item for $60 belong there. 

There is no escape from such evidence as this. It 
speaks volumes. Though it were rebutted by a dozen 
Witnesses it would still have great force, and could not be 
easily explained away. 

The complainants early saw this, but realized they 
must make an attempt of some kind. As usual, when in 
a ught place, thev called upon Kissinger, and this is the 
way he did it. That any weight may not be lost we 
que te what he says (C. Vol. 3, 2413): 

“93. There 1s an ent ry in this account book, ‘ Ex- 
a ena of ram, 60°; do you remember whether he made 
‘that entry at Marysville in the fall of 1878, or whether 
‘it had been made before: 

«A. If lam right, it was made in the fall of 1878. 

“ ©). 94. When you and he settled at that time, do 
“you remember how much was found due from you to 
‘him for balance of the last year’s rent? 

“A. Yes, sir, or very near it. 

“@.95. About how much: 

eA, I ifty some dollars. 

*Q. 96. In this book the sixty dollars for the ram does 
‘not now appear deducted from the balance of that last 
‘vear's rent, but was written into the previous vear; do 
‘you re yoo why that was done 

“A. / suppo: Ta becau € he « pier f take sixty dollars Off 
: of fifty odd dollars. and il wa el hack ON that account.” 

We venture to say a mol imbecile ettort 
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time «(C. Vol. 1794, 2. I 4}, but he nevertheless admits 
that Kissinger did, at some time, inquire for the augur. 
His brother Joseph, in his second deposition, makes no 
variation from his original testimony in this respect, and tt 
stands by him proved, aided by Christian’s clear recollec- 
tion of the fact, but not of the exact time that Kissinger 
did, as early as 1876, make inquiry of them for the 
duger. 

That he made such an inquiry in 1876 does not over- 
come the positive testimony of defendants’ witnesses that 
he was boring in 1875: and, indeed, from the fact that 1 
appears from complainants’ testimony that Kissinger him- 
self borrowed Keller’s auger on one occasion, and that 
5 vrus Kissinger borrowed it on another occasion (C. Vol. 
3, A. Q. 215), it is consistent with defendants’ theory 
ppose that Cyrus borrowed it first in 1875, and that 
afterwards, in 1876, Kissinger himself borrowed it. 

David Cowen is another recalled witness. He testi- 
fied in the first place for defendants | D.S. reb. 695 }, that 
he resided in the borough of Marysville, on a farm next 
vut one to the Draper farm; that he had lived there torty- 
one years; that in the years 1875 and 1876, Mr. Leonard 
Swartz farmed his farm; that in the spring of 1875, while 
Swartz farmed for him, he concluded to put in wooden 
pipes to convey water from his spring to his milk-house: 


er a 
Stl 


that hearing that Nissinger was at that time having some 
pipes bored on his place, he went down to Nissinger’s to 
see them; that he found that Kissinger had drawn to- 
vether some logs out of the woods, and was boring them 
with a pipe auger, which he said he had gotten from Mr 
eller, and which he said witness could get to bore his 
pipes with: that he, witness, went back home, and finding 
no proper timber on his own land to bore for piping, con- 
cluded to make pipes out of boards; that he procured 
material for his board pipes and made them: that he Fol 
aman named Webb to dig the ditch, and that he put the 
pipes in. all wn the spring o! 7a. He testified further 
that it was in the fore part of March, 1875, before he put 
in his own pipes, that he saw Kissinger boring logs, and 
he produced a hook containing an uccount ol Webb's 


work on the ditching, showing such work to have been 


done in May, 1875 ( ibid., 699 


, 
4% ; ' 
‘4 » Pua ‘ 

et ‘) ' 

ate ‘ , 

_ 

. ' | e* 

4 as s ) 2 

si )T} | 1 
tae 
' . + ? 
i i i 

1\ :? ) yy 

i ; ‘ : 

. ; , ° 
‘ Li ‘ :* \ 

‘* s*% i + 

ii at as« 
_ 

. 
. 
‘ . 

5" ~ . 
aia 

_ 

TY) i 4 
ii " 
i 4 ‘ 

; a ’ 
ore | \ 

> —_ ' 

: . + 
’ ‘ss 

~ Fi \ 4 ( 

' 

, ye ; 

Ld Se BUidi. 
| ’ ) 
a’ . : 

’ ; ~_ 
> ’ : 

7 
> 
’ 44 ’ 
, >t (=e 

, ; P 

i ee. 4 

; - 5 

‘ ‘ 

_= 
. ’ ~ 
. ‘ ‘ 
~~ . ’ 

:\ \ ‘ 

‘ eS 

.* ‘% 

‘ ’ i : 
; " . * 
ii ™ ‘ 
7 . . .> 

—, ’ 
‘ is 
a 2 q?t 
A i ‘ te 
7 s ’ ry 
is iss S 
s'7% ,‘) ~ 
a | 
} 
Te. om! 
— 


»* 
a. a 
44 " 
‘> *% 
17 } 
ng 

’ , 

‘ ; 


. 

are ~ 
tev 

. , 
™“~ 

‘; 

i, 


ime, 4 
. set 
> 
? | 
: 
—_ 7 
' ‘ 
j 
i _ 
“sl 
) : 
7” 
| \ 
yoq 
_ 
( 
an 
, 
J we 
~ 
“ 
7 
tine 
ise enn 
as aa 
*~ « 
7 


. and that §8W 
| 
- and that Dat 


lr). 

cis”? GOCs 1 t 

. ; ; ) ** ; ; 
»% i ’ a ] ' 
| ’ \ ‘ 
Wo J \l aa 


; , .» ’ ; ‘ 
= | , es aaa + 
= . 
‘ 4 j ; 
; ; . ‘ ; ‘ 
‘ _ 7. : ‘ 
Lie a= * act 
/ 
, 
‘ ; 
oe ah Ad ‘ 
‘ '* ’ ’ 
‘ ' PLAIN ‘ 
7 
| ' 
‘ ‘ : 


re 
; * " ' 
" ' 
i , Baios 
— 
, , 
i ‘ ‘ M™ 
tT} #&. ted & Sue )7 
j . . 4 
‘ 
> + —™ 7 
i i ii sarwiiti 
,7 , 4 7 
ee oe | ‘at 
; j 4° 
{) ~ 4 { 
‘ . " . 
* . ‘4 is . \ 
, 
{ { siq9T) ¢) 
. . ’ ’ 
u 
He said that 
~ 
4 ta . Hcl 
? ~ ; 7 
‘ . ' “ ‘ 
~— — 
‘ ~ rig) 
i i 
? , ,. 
i i ; “~ 
- ~ 
« 9 7 ‘ 
: cil * " 
mi ) 1 «¢)? ! 
. ) i “ 
~ 


| ° , , 
\\ : 
i . { 0) COTIDDIC 
“al Co bility) | 
' 2 « 
‘ i) iDIC. 


sof ¢ * ' 
l i' raith 
| 
4 } ma wf ‘ 
1 ("Ot to 
} 
‘ 7 ne 
| ‘ {) Ll)! st 
> + ‘> 
to ~\ « <ttl 
| ; 
. ? >» s 
e [454 Sea - 


iwbaugh a 
ne sete ibid 
‘} art Lie 


il Drawb 


da they pu 
Ye putin his 
Ye GOs Weare 
or), | 6 et ee 


\ - 


‘eVenl 


ae 


the free flow of water (C. Vol. 3. 2149). and that he 


, . } . ‘ ’ ‘ is , 
opened up the pipes and took out the roots: and that he 
1} f noht +t must } tS hy eT) 4} ‘ the cle: ot nuttine ee low 

i am, ak a’ i ‘ ‘ pct ¥ & ‘eal i ‘ ; Lat cf ; i a 4 LP IT) ; on 
pipes occurred to him at that time, and that it was then 
1] > ] > > . | ne , »** , | . ‘ve ] } : | ee : ‘ 
| bc hh Lit Wert i — is ~~ ea°% cl rl A AJLALIAS bhitl) 218) imo ) pes. 


’ as ee. } } } ae ; a3 
But ns CrossS-EeENXNamMmimnation snows that the 10dea of assoctat- 


/ 


ine the takine out of the roots from h pipes with the 
E ' — F smne . eter : 
boring of the pipes by Nissinger was suggested to him 


. —T . 
’ 71 ° ’ >| } . a : +} ’ " ’ ’ 
OOCTIN by COMpialanh Ss agents, and Was not the resull of 


, . . 


; — : : _ ‘ . oh) , om 
his OWT reflects Tis ant} i rece io ()T) lt clli ' bid... -157; 4 e 
7 , , . 
" ~ >} ] " ] Ba ¢ = , 
(). S89). and the fact that he was 1 ont in nis first testi- 


MOonyYy Was conspicuously gaeveioped DV ¢ 


, , , . 
Upon the time of the vear when he Opened ns pipes, anc 
fairy) _ f oer y s*) > + } | ’ * 4 a ¢ - ey 2 b _ ts 
Htii¢ {) .4a «cil WV IT)¢ ia as ~~. . 5 ry ssinge!l Oil _ * 


Hie was asked when it was that |} 


© Opened his pipes to 
I . 4 
tak : 7 +} , ?" ’ ne } ’ 7 +}, ? + ‘y ‘, tf oe 
Lal . Out eae PQMOOLS. «i LEU bit ae uA ii ‘ it Wiis CFO FG fj (/ 
harvest, after the wheal was cut -107, a». QQ. IS7 5 2109, 
. . ’ ‘ +. * ‘ . 
- ‘ . " ‘ " acy ’ 71 * . ° g 
pv q). IQO}. and Ne Vas aisO aSACAd Whoal UM or vear it 
' } by go  ; nm , — , . ' lige mnited 
was when he saw Nissinger boring pipes, and he replied 
a , ° ; > . . 
that @7 was carly th (ARE SPrinve 2167. >». (). 155). giving 
- I — i >> _ 
elas ‘ \ a 2 ee ] ee — “ . < ; al 
ine Same answer hat he Da fiven lh Fepryv tO a SIMMAI 
, = ee * a © of Die 
. . ‘* fsa? +? *) ‘ ’ . ’ . : , ’ ° rT ° | ' 
Gus ~ ‘i tT} 1t) ilies i1T S| Kat DOs ‘ J ‘\ Le LC «ctiitdi \ CGici¢naalnts 
’ ‘ . 
: 
* _ . - - - 
D>. Ss reb. 097, Q. 16: Ibi 7OS, «\ QQ. 70. 
Fe . . ‘ , __ 41 . 
: ** ay . ’ ’ , > ry »** . "ss . ' 57 , 
It was evident from iics ‘nswers on Frecail tna his 
. * _ , . ~ . 
‘ + " " *% , , is’ . , ‘ . , 
uN is G TE COLIC \ Pci \\ iS ' . it doing Cyt n as pipes 
. , . . . 
ind the boring of Kissinger’s pipes were in no way asso- 
. x . +e ‘ > . + 
Clated With One anolner, ant OOKR Piace On tWO Separate 
, tty lsthior ‘Ty? } 7) ? | | ‘7 thy; hr ! cr} t 
anda enure:y Gilierent OCcasiOns, ANG Wien Lis Was DroUg?;it 
‘ ly; s7 fT , +4 , bys ; ' ’ ’ ’ } ? ’ i . ?) i } s 
O nis atlenwon,. Dis eves were opened to LNe¢ act. And Ne 
. ° , 2» * ' 
‘* ; ** \ i ve , 
i¢ 11)! CU ; oe e Se ~ - Se p, ¢ () 4 aa. 
(Jn } ‘ ; } +} » ry? } on i cy ’ Base t¢ hs +} “~? 
» 53309 recall. Lilt (4 Pi dicts bch Tis Fe ee, ya } Plity) , wat ¥ Libaat 
} . a1 ; - . Ps P a! ’ Kk | ae sane a \ A R 
ir} noucnt ne TiTst me He SsiaW AISSINGers FralM yagnel 


was stoning up the put. 

I - Ul Cc pi 

In his first de position for defendants he did not under- 

lake to Sav positively when It was he first saw Kissinger s 

sen . " - loon ] ‘* + Z — eee | . . , " 

ram in operation, nor did he attempt to positively fix the 
: : * 


time, and it may be that Wagner was stoning up the pit 


] " ie . —o ‘ af 4}, 7 
when ne rst SaW it. Lhoug I 
act : j , : - ; : } . . a i ] 
lea of Wagner's being there was also put into his head 
’ aa , ea Me | 
OV COMplaMmants alents, Who seemed tO Lave scrupied al 
we ss” 6] : Basics . Tr 1] 
nothing, since it appears thev had the assurance to tell 


him that Wagner had testified that Kissinger ram was 


7 
-. 


_ 


hs 


them, but 
. + | ‘ ] 7 re? ,ee9* * 
nated one her: 
and ialid them. 

He didn’t 


. but was 


pretend 


Sure 


¢ ry! 


Des AV &T ¢ 
his 


admitted that Compl. 


ONVITIC 


Kissinger to « 
o 


| Lne 


Gale ¢ 
agents and counse 


him. showing him 


influence him to cha: 
ONTeSse( cid«l iS If) 
the trme he tirst test: 
bored in 1575, but s 
arguments and evi 
bch] Dbelore bili) is if 

(Of course his 01 
so far as it emb = 
events and dates, un 


Insiead lO e 


’ 4] ri? -"¢ 
Kissinger's j 


: 
recall b\ 


. ; 
DOTING al 
a 


W lial 


Inpro SQ Ul Fe Pipes, made ol boards 
ne Ol pip SUCH aS iaSt Gescrived, 
OM ADTOW Wilell INissinger S rafl) Was 
that Lie DOoTrlinyY ot the pipes took 
> } - . . 
iS ear! cl chi spring Oi 43> When 
' 
' , ¢ f f " f) 
rust i | 7, “ae CO 
COT) | rieser 1) ‘ \ . \ i. + 2200 + Tif 
Hanis Had Sen NI ~Cowen and Mr. 
bli) that | iS Wronye avout the 
ea ’ oe , ) a 
IN iss rere Ss. dnd tha COlIp! LiTDUTILS 
Hacd aiso been arguing the Case lo 
‘ O: | j ' 1} my ee Ss! 7s. = oe L©) 
pte }) QT TL) estiImony ble iisS@) 
ependel re¢ eclion and Delie! at 
t*<¢i \% is ’ Kissinere? - D rye Were 
lf lit ‘ St) fal STi inCT) oy th 
» . . ‘ , ’ + i 
CTC ¢ l ‘ ; PicINants A CPCTILS I) iq) 
7; . ; , q° } sie . . 4 | 
LPIA fh ihuSL Dave D¢Cen MISLAaAKEGCT 
’ ’ 5 ° ] }, | ris a 
pt ‘ * Pi > ais VailljaDit {) is }f} 
} ‘ f 
i \\ I CDCcnUuch recoiection of 
nihuences , Outside Considerations, 


> ee — ome one on ‘ - ‘ 2 
— - oud ~~ - 
. ° ‘ *) ° § 4) — one A= = ~~ we & = S&S |= & .= a h «= " ~ 
= | i - / -— YL , _ 2 Se “ee - = ne : o . = eo : : ; 
~ - = f ft : a Ji ¢ — _ ~: r 2 = y; 3 * - ol ~— aud ri bese a = > 
-_ f = “ - ~ -_ - -_ 7 < * 
~ one “ = _ ‘ —_ ¥ a on — wa SS r ~~ —_ + — oe =. = = we oe 
_— +-— ~— = _ . ~ oom pan — _ - oa -—— - ees P = . -_ ¥ 
o- J — e ~ as = at oe — 
~ ~ °° ~— ~ + — ad “ — : - = . = 
+ “~~ ’ * ~_ + a o~ o ~ oumas ous —— ant ° om 
_ oo — = ~ om o ‘ a ~~ 
= s ‘ , ~m 1. - ~ — - - os a 
_ = re —_ - - ae 
— c ~ >. ~ am . - @. one . . — =o oe «a - f -- oan —_— 
a. " ~ ~ ° —_ ° -~ — . ad © r rc 
a - ” = _~ f =— * ws J J — = ~e ~ 
‘+ — ~- “ _ oo a a _— — —_— + = a —_ 
. oy -* o > ‘2 . . a - . ‘ J - oud J . 
ose ’ gt pen = - 7 ” ~ - 4 ~ -_ = a ad _ _— — om - om f -- 
~ a -— a -_ * on a. _ Ss 7 ~ . : 2 : & : 
_ r o~ . a -" ~ - ad 7“ .) 7 va ies a . 
= ~ | — «+ ox ~ i - oud ~ _ . ons - — co — < — wt - ~ ~= 
ew =f — s ~- ~ = . __< r= > o -—~ “ ~~ 
~= . oud aA a s - . ¥ ss = 
, <= : nll - ~~ “r=  ) - -~ — > ~— Jt é |, ed ad aA e - P 4 
y a Vs ~~ _ _ - di 
oo ~~ oa ~/ ‘oo . -- . - ” os a _ - 
— ‘ ; - . sf a ‘ ~~ é ——— “ ~ s - 
= — a ae 4 * a e _ — , - J eee e _._ — - - — - 
= — : y YD ws —* “a ee ae a ~ ; f 
— — . - ~ i ° 4 nad . - 
— — oo ~- Seemed o- a - - " in “ «4 h = ames . 
- ~< ‘ o - ° —s - “ -_ - oo <. - x y nee f z > ; é. 
— ~~ contend — = + os _ —~ _— ~+ —_ . = “ ad 
_ ~ eden roa oud ° . ~ ~ - “ p . = be ” _ - ~ 
-w ti - . = - — — - 
ft, a = _" = —_ - = Cc 4 ‘ o om. Ya -- - a . ced ——_— ~ —) ous em! ome , 
. = ~~ -_ ~~ ——e _) ~ s eed “f _— - ‘i —_ * oo cm _ , — po ~ » 2 * _ 
—_ —— ~ ae - J ~ — = | ae sf pa ‘4 — ar Pa ‘ 
oe . as ’ - ve on . - « ~ o a 
f ° oo. — — ~ _ -~ — - e - 
ad ~ -_- ! om + ~~ - ~ oF Ba : en 
“ws ; a oo = ~~ = ~ ~ - ~ . - = 
y oe = - — * oo - - . - —< —_—_ ~- 

° = ‘ ~ ** oun ~- . a : , ; 7 “ - -— 
fae YU Z a Mae . Jim WS ° >» = © = - - com ST eo oS oa » ~ 
—" ous = od ow _——_ <a = - ow a - ~ 
. c ~ - ry . - - ond , . , P 

] =] , a) - ‘ | - _” a . ~ - 
— = ©) &° _— FF 2 a ‘ , 2 © - _ > & 
on . ~ a > id . be . - : 
a C _ ¢ - — . Ts ~ “ _ * r" f . - 4 ~~ / — -* . . 
-~ oo ” — “ - wl judd f P| iin ~~ ed a hd “ — 
~ — — --< ~ _ - » ‘ A - ‘ ~ Z 
a ow . 4 ‘ —— —_ / > ae = - ~~” -— ~— _ | ae - - - 
— 4 “a - 
oo é _ ae . — -— od - : . > ~ f - ‘ = - 
a 4 — © * —s - os oa —_ Ps — — | 
ad — — oe J ons . ! e ‘ s ° = hs e -* ” . , 
~ -- 2 - ~~ — — - - . - 4 > = au’ ss a7 
~ f= _ ~ al we “ - @ — > ae < ° - he a 
— _—_—~ . ~ — oo “ / — ~- e ows ~— = - - P 
. ad - ~~ - oneal —_ oe A ‘ ~< _—o_ os 
- o 2 . s - ~ ~ om ang ) . s ae . f . 
- . an “ . ~~ - tl - . ~~ ~~ 
: ie- ‘ . ous —— - ‘ ~ . 
— — « * f 4 oud “ 7) a —_ 4 ¥ ‘ oo . > 
t, ~ . ~ ~ ~ ~ SS om o a ~ ~ 7 - ~~ ~~. 
ae 7 ~ 2d 7 4 ~~ - ~ " — - ~ ~ P 7 
o- oud oo a * j ~ - ; —" , - oun = - aa —_ ¥ we : ') 
» ’ - = . 
~ ~~ - a . - : : r 
> a f al r « J inating ams * _— . 4 r - Pi 7 - ; 
pan at - s —~ m . ~ — ” a ~~ —_/ “ - / ‘ oe oo -— j _ 
ad - iad f * ‘ ~-« 
- -- - - ’ ° — * -« “ 
. ad - oo _— é . - ~ - ind “ —— : id 1S ‘a f ; 
. et “ r ~ ~~ ona = ‘ > —) . > ~ - ie / r; f -- 
Sf ~ ——~ » . a - » — . - 7 - . a . - 
oom | ean on gum ” P : J E 
- —" » + — ° * ‘ 
/ om a . ns 
‘ o~< m ‘ . c - , 
I~ an : a —~ “ - . 
‘ “ - e o — “ 
- - ~~ md 7 -_ . é ~ ~ - 
» h ~ ; <= ‘ . : om 
+ - 
a —" ~ ~ Pa = f ~ oo. o~« o ~ -< . - ’ é iat . 4 P om anal 
~ o-2~ + o* — : _ = sf “1 a - . o 
on = . . ~ . ' 
- : wa / y Te tite f ° “ ” - o = moe ae ‘ > ~ ° -f . 
. - 2 : “ . . a ss +. - 
‘ ~ 
. ~ —" 2 a a ° ox / = a 4 —_ o J » o ° dea * - - 
A) “ - 7. ’ r os _— = aia | ° ‘7 _— o~m—e peg vad ° J . —_ - — on . ro od - 
. - 
° ome f + eed -— o- . -- > A / oy - ° > ° af . P ” » 
, - : 
w s a - f ' ‘ , / . $ ~ “ a) o~« f - 
re ) . —" oe a i’ . ° w f " 
— 4 - or’ —_ ‘ . f / ‘ ¥ om ‘ ~ ; 
- =~ = * on o a 
= - ~ ~<—< ~ ° j pend f an . 
~ VY # = 7 4 / - A . . a " ° 
“ — - o— . . “ — 2 - / , 7. - ‘ - - “= ‘ 
” a . , 
- — Pa -—_= ~ as o s - : = . 
m = - - 
~—- - ~-m, ’ ~ 4 4 - ” — o me ——<4 - — put — = A - 
- « ‘ < aie - : ” . 
neal _ } . - ows o~ - / " - . ; - - -~ 
_ * eo 7 “ o 2 f ~ hens s is ot. , 
~- 7 = f > / t - ‘ “ ~ od /f — ‘ 
~ —- 6 4  — 2 ¢ f — - - 
~s ——s a ® 7 , . a . 
a - a ~ é - _— ~- fl - a ‘ ae. 
4 : > me 
" < --~ - ~ ° ” Pa / 4 2 i ; < 
f ~ “ a nm — ~—+ - ow ~_ - r — << a et . 4 - é r ae J e ~ 
~s- si ; . & — ~ - - # . ‘ J ¢ - — oo : = 
eo ~ a ” / - - 4 - “4 , - - = co = ~ 
. ths. ’ - ‘ . . - s ‘ te - - mene 
- - . , oo ’ ‘ ” - - . be > ~ c eal _< ~ 
y = “ay ‘n > vas aa = ° + — = — - 
oF “8 — > aoe . ” se om - - ‘ -" _ * _ a / Pd 
- . : . ? : > - { ~ . ; 4 - 
Ss =p ee oe tae oe aS ue ~ % : = = J aoe & = & |. @ 
oe a al -_ . o - f =e - a / wa a * ous — ~ ~~ . 
. “a - aad o~ - = = = 
- , ~) - J = a . “ aiid ~~ om é _ 
— om ~~ eC = on = ; . & & . = & ¢ ; é ; = uw, 
, bo ‘ 
7 - ed 7 “= — / “ 1 — . - — - i ‘ i s i « 
P= ~~ ~ - — .. ‘ 
~ - - — a - ~~ . »4 -_ + / — . - o - ” . ; 4 ‘ f ~o 
- ‘ > - -_ - * -- 4 / 4 J - 7 
_— ~~ ° = ws ed < ~ - ~ 5 J - 
-_ ~ - od “ " “ - , 0 sf 
= mn * - ~~ ~ — f ad “= 
a ® & © , e-y L om 4 : , © | 
— os a ad . ios “ be: c ; sf 
* ”_ —_ 7 - - ~ - 4 . ais sf : f .) - : * 
ds A . ~ - ~ _ - __ ‘ c “4 
: ~-. > aw + ~ ’ “ — . — . a 
~~ *- - ~ a - | ee) / ~ / — 4 « 4 / * o — wo ee -— oa . _" 
™ __ ed wot , e we a a ° : —« ~ -~ ~~ a =f . ow 
‘4 ° od on“ —— a — “ ~ ~ - . - —" - s “n pi a o 
- = - = ae De =” oug . = = -——<. ad * a ne 
am © ) beth aay ~ - ~ 1 - gue - ’ A e - 
4 ww ~~ — - = 7 a a °¢ e = - — ow -_ al ° - - ouw = 
nd ~ = ~~ . — * a . om - . o - - 
Pa eed a - ~ Ua = ~~ a f = f . “ 
3 ~ - 3 . : - - - . a e - sl 
, ° - / e . — «+ . 


water running out of an iron pipe near the house on Mr. 
— ; RA “te: 
Kissinger’s place, and you testified that you saw these 


things there in 1576: will you state now whether it was 


’ . 
In 1876 or not that you saw those things there? 
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liv for defendants > SS. wv »2J¢ that he Wasa mem 


nad Deen Secre.aryv Ol 


o testified to being present at the meeting of the association, 
when the subject of putting in hydraulic ram at the 
Ccemeiery Was CGISCUSS¢€d: Salad at that meeting he was 
Instructed to get an estimate of the cost of putting in a 
ram: and that some time in t! bu following Nr. Draw- 
baugh came over and went up to the cemetery with him, 
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rugeedly 


So 


On his recall he testitied that Mr. Brooks and Mr. 
Beers had been to see him, and had laid before him the 
evidence of Wagner and others of complainants’ witnesses, 
and he testified that since Wagner’s book showed the 
ram to have been walled in °78, it appeared to him that 
there could have been no wall about it in °77 (C. Vol. 3, 
>330); and that while his recollection was that Draw- 


, 


baugh went with him to the cemetery in the summer of 


oe ‘ s | + _ + ae a | + ,i> i ~ . 
77 to make the estimate, and also’ that he did on some 
occasion leave a bill against Kissinger concerning the 


ram, yet it appeared to him that the bill could not have 
been handed him in °77, because the ram was shown by 
Wagner to have been walled up ata subsequent date. In 

| to complainants’ agents’ argu- 
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OLDIEr WOrdas, ll Fesponse 
5 | } . .  * P , ™ ‘ >. a F » 
ments, ne conciuaed tha Decause the ram appeared to 
} ] on, i eee , — oe 9 ae Q - . ] , 
have been walled by Wagner in °7S, it could not by 
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another and diiterent wail. or protection. before tnat time. 
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But nere again it is apparen hat, so far as the witness 
has any pers nai recollection on the sundject, it accords 


. . . , . * ” 7 . 
precisely with his tirst testirmonv for defendants, and his 


statement of his alleged mistake is simply a repetition 
of complainants’ arguments, and not his own tesumony 
Al all. 

[If the court should tind him to be in any real doubt 
ibout the date there ts other evidence to show he 1s cor- 
rect, for both Brabson ( D. S. reb. 973) and Funk ( Ibid. 
git) testify that they were present with Wise at the 
meeting of the Cemetery Association on June 4, 1877, 
when the Kissinger ram was under discussion, and the 
minutes of the association of that date show conclusivels 
that ail of them were present at that time (Ibid. 927). 

The effort on the part of the complainants’ agents to in- 
duce Abraham C. Dissinger, one of the three assessors 
who made the triennial assessment at the Kissinger place 
in 70, to change his testimony was even more abortive. 

The most t 


v could get him to sav was (C. Vol. 3, 
Pp. 2340), that w 


ile his impression was that he was on the 
Draper farm on the occasion of the assessment of °76, and 
had the conversation about the ram at that time, he would 
not say posits ely that it was at that time, because he had 


been assessortwo terms. hut since. in his first deposi- 
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tion. he testified that he never was on the Draper farm 


together with Mr. Morley and I 


} 
’r. Traver. except on the 


eccasion of the assessment in “76, and that Morley was 
sick and unable to take part in the assessment in 79, and 


since Mr. Morlev and Dr. Trav 


eflect, there cannot be the sii 
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sation which he remembers hav 
about the ram occurred in 1876 
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were bored for the wooden piping was obtained from 
Mr. Keller (572, X. Q. 211); that he personally went to 
Keller’s for it, and asked him what he would ch: irge for 
the use of it; that Keller replied that he didn’t know, and 
thought that it ought to be worth a dollar: that he took 
the auger, used it, and took it back; that he never paid 
Keller: and 9 the latter has said nothing about it to 
him since (573, NX. Q. 215). Cyrus contradicts himself 
flatly on this pole by tesufving, with equal particularity, 
that he himself got the auger from Keller’s; that Mr. 
Keller and one of his bovs were there when he got it (C. 
Vol. 2, 264, X. Q. 264): and he details the conversation 
which he says took place (Ibid., rs08). Either one or 
the other testifies falsely, or the auger was obtained from 
Keller's twice, viz.: once fer boring the logs in the spring 
of 1875, as te stifled to by defendants’ witnesses, and again 
at some subsequent period for boring more logs. Sup- 
port to the latter view is found in the testimony of the 
Heisley boys, Christian and Joseph. 

The next point in Mr. Kissinger’s testimony deserving 
notice is what he says in regard to the bringing of the 
ram from Drawbaugh’s shop. He savs that he himself 
brought it over in a wagon (555, Q. 27), and that he 
brought along with it some pieces of pipe. But here 
again Cyrus contradicts him squarely by testifying that he 
himself brought the ram and some tools, but no pipe, from 
Drawbaugh’s shop, in his father’s wagon, and st or ‘dd at 
his father-in-law’ s to get his horse fed (C. Vel. 2, 1470), 
and his father-in-law and his mother-in-law, Mr. and NiIrs 
Dover, testify that they remember of his stopping at their 
house, and seeing the ram and some tools in his wagon, 
and that Cyrus told them he had gotten them from Draw- 
baugh’s (Mr. Boyer, Vol. 2, 1: 47; Mrs. Boyer, Ibid, 
). Cyrus says that it was some time after Oct. 


154°-3 
22, 1878, that he brought the ram and tools over (C. Vol. 
2,147) 


I 

hither Mr. Kissinger or Cyrus is wrong, or both are 
right, and the ram was brought from Drawbaugh’s on 
two separate occasions. If the ram was brought over 
but once, and Cyrus is right and Mr. Kissinger is wrong, 
then we have another prool of the latter's want of 
memory and utter unreliability. But if, on the other 
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Kissingers before the existence of Mr. Draper was known 
to defendants. In fact, the very same man who first in- 
terviewed Mr. Draper in January, 1852, went directly 
from Dover to aston ~ see Mr. Kissinger, as the lattes 
himself testifies (C. Vol , Sa ae A. ©. 226), and from 
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that time on the record shows the frequent visitation of 
other of complainants’ agents, especially Mr. John C. 
Comfort. 

We have seen what pressure was brought to bear upon 
those ( f de fe nd: ints W itnesses who were recalled by com- 
plainants, notably David Cowens, and upon those also 
who refused to be influenced. such as Dr. Traver, Mr. 
Thomas W. Morley and Mr. Harper, and from. this 


can yuage Dow far witnesses could “te Ss Lo oO 


who were not at all embarrassed by anv previous sworn 
statements honestly given and based solely upon their 


own independent recollections. 
e , a , . ‘* - . , . . . . ‘ eh. m ie " ‘a 
Aside from this well-founded criticism. the testimony of 
Bn on f 


' 
aed 
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, rT « . . — . r =" 
the Kissingers is of negative character. Phev say l 
. i . he ’ + a + -~ + rm . — *,> ones ao. . 
things did not enist at times at which a greatly prepon- 
. . . , , - 
derating number of witnesses for defendants most posi- 
st ify thev did exist. We have elsewhere discov- 
ft > * 


: } . - } a ‘ 
ered. evidence ¢ Ol this Character, and shown lis utter WoO rth- 


lessness. 


The character of Mr. arti Nie as eiven bv his neroh- 
bors, is that he is slow, procrastinating, careless, negligent, 


dilatory, always hard up, never paving his debts, and for- 
ever borrowit | David Cowens, D. S. reb. {OSs . oie 
Harper, Id. 638: Leonard Sante. Id. 689: John W. 
Cowen, Id. 724-5; Brabson, Id. 971; Strine, Id. 
799-1005). He rented the farm of Mr. Draper, but was 
always behind with his rents, and is to this di iV indebted 
to him (Draper, D. S. rej. 181). As an example of his 
thrift, we find the appraised value of his horse when 
lived at Milltown to have been Ss! His unreliable mem- 
ory and confessed perjury we have hereinbefore COlUl- 
mented on. 

Zitnmerman’s character and memory have also been 
criticised. If he could swear positively that Mr. a 
was not at the farm prior to the fall of 1877 ( Vol. 1. 661, 
NX. Q. 416), when the latter is proven conclusively to 
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have been there in Feb., 1877, for a number of days, and 


could, with equal positiveness, swear that Mrs. Di 
was never up to the farm with her husband, when she 
was, in fact, there for a week at the time of the alleged 
occurrence of other events about which he testifies, he 
certainly could be easily mistaken in his facts and dates 
ubous the ram. 
John Nissinger, as we have seen, never saw the ram, 
and don’t pretend to Know much about tt. 

George Franklin admits having told complainants’ 


uy 
agents, afler a previous interview with them, that he and 
his father and brothers had talked the matter over and 
had “ fixed upon” the dates (C. Vol. 1, 586, X. Q. 42 
Cyrus’ memory for dates is bad. He cannot even say 
whether his father moved from Marysville to Easton, 
Maryland, in 1880 or 1551, though that was a recent 
event and likely to make an impression upon his 
ming (C. Vou. 2 taf, A. G@ 9a), Set Be Cle 
with positiveness testify that Mr. Draper was up 
to the farm in the fall : a. 1406, & % 
235), and that he was not here in fall of 1877 
iT bid. Pyotr, » (). 197}. while the proof is absolute 
wat Mr. Draper did not go near the farm in 1576, and 
at he was there in the fall of 1577. [lis account about 


getting the auger from Keller is very detailed and cir- 
cumstantial (Ibid. 1508, Q. 523), vet, if his father’s testi- 
mony be truc, it is all a miserable lie from beginning to 
end. 

Other witnesses, outside of the Kissinger family, relied 
upon by gpa to show that there was no ram in 
“ee r to 1878, are George W. Bover and his wife, George 
k. Zehner, a8 1 Kerr, Mrs. ma Draper, Miss Virginia 
MI. I. Draper, Henry Foulk, Benj. Fri ahi n Zimmerman, 
Mrs. Louisa C rouse, John M. Vink. Mrs. Sarah Moore, 
Robert O. Moore, John J. Wenrich, Simon G. Eppler, 
Herman J. Eppler. 

Mrs. George Boyer is a witness of a_ purely negative 
character. She tesufies (C. Vol. 2, 1543) that she went 
up to the Draper farm in peach season of 1878, and at 
that time wes. ed fetch some water, and got it out of the 
spring ttself. She says she didn’t see any ram on the 
place; neither did she see the wooden feed- pipe that led 


from the spring (C. Vol. 2, 1545, XN. Q. 44) where she 
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mW ‘Ss m al that time, and 
while defendants 
» there as early as 1870. 
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about the only things he does remember seeing, and in 
regard to w hich he i is more than * morally positive,” were 
eer , and of these he seems to have gotten plenty. 

. Kerr, also a preacher, is another negative witness. 
He was called (C. Vol. 3, 1873) to prove ‘that while he 
made several pastoral visits to Mr. Kissinger’s family in 
1878, he didn’t see any hydraulic ram nor any pipes 
there. On cross-examination the fact was developed that 
when he called he always went in at the front door, and 
from there to the parlor, and never at any time went 
around back of the house, or to any point where the po- 
sition of the ram or pipes could be observed. It was 
never contended that there was a ram at the front door or 
in the parlor. The most he can say is that Kissinger one 
day in the fall of 78 came in, in his shirt sleeves, apole- 
gized for his appearance and said he was getting ready 
for the ram. It is quite probable that at this time the re- 
pairing and reconstruction of the ram was taking place. 

William Ross, another of complainants’ witnesses, tes- 
tifies (C. Vol. 3, r811) that he worked for Mr. Kissinger 
from the spring of °76 till August of that year. He at- 
tempts to fix the date by the circumstance that at that 
time his father was living in Henry Eichelberger’s house. 
But this proves nothing, especially in view of the fact that 
he says, upon cross-examination, that he don’t know when 
his father moved in that house, nor when he moved out 
of it (1825, X. Q. 130, 131). 

He alleges that while he was working at Kissinger’s 
the water was carried up from the spring: that there was 
no ram on the place: that no preparations were being 
made. or had been made, for a ram: that there were no 
logs that had been bored for pipe, though there were 
some fence-posts for a post and rail fence, which he says 
were lying east of the barn, near the pale fence, and 
which he also says, 1n answer to a leading question put- 
ting the precise words in his mouth (1814, Q. 28), were 
near the cherry (trees. 

He further savs, that after he left Kissinger’s, in Au- 
gust, 1876, and in the peach season of that vear, he no- 
ticed two drains or ditches, which had been dug on each 
side of the road, which led from the house to the barn to 
drain the water down from the house. 


gO 


The object in calling this witness was evidently, there- 
fore, first to disprove that there was a ram on the farm 
in 1876; secondly, to contradict defendants’ witnesses, 
Mr. and Mrs. Champion and’ Mrs. McFarland, who had 
testified to seeing, in 1876, the pile of bored logs lying 
east of the barn, by showing that what they must have 
seen was the pile of fence-posts that this witness refers 
to; and, thirdly, to contradict those of defendants’ wit- 
nesses who testify to seeing trenches for the ram-pipes 
between the house and the ram, and to show by this wit- 
ness that what they saw were the little drains alongside 
the road between the house and the barn. 

We have seen that the witness is not able to satisfac- 
torily tix the time when he was working for Kissinger as 
being in 1576. If he ever worked for him, which is ex- 
ceeding] ly dookttd. as no one corroborates him in this, it 
might have been before °76, or some other time. As to 
the fence-posts, while he is able to say posi ively that there 
was a pile of fence-posts lying at the place he describes, 
he can't say whether they were In one pile or two piles, 
nor how long or how thick the posts were, nor how high 
nor how broad the pile was, nor any particulars, or any 
approximation to particulars, about it. He says, however, 
he was never within thirty yards of the posts, which is a 
sufficient reason for his not being able to testify more par- 
ticularly about them and also perhaps a reason for his 
not Knowing whether they were fence-posts or log pipes. 

Concerning the drains along the road between the 
house and the barn, he admits in his cross-examination 
that he didn’t see them in the peach season in 1876, as he 
testitied to in his examination-in-chief, but that it was 
about two years after he left the Kissinger farm that he 
saw them (1823, X. Q. 113); or, in other words, in 
1575. 

[tis more than doubtful if there were ever any drains 
at the place he speaks of. The hill is a very steep and 
even one, and there is no necessity for them. What the 
complainants were endeavoring to exaggerate into ditches, 
and have even placed or the “I[ves Survey ” (C. Vol. 3, 
2450) as such, are nothing more or less than the ruts of 
the old road, which 1s faintly seen in Defendants’ Exhibit 


Photo. Kissinger Place, No. &. 


oS , ~ 


oe 


gl 


The vague, indefinite and negative testimony of this 
witness, if believed, would not be sufficient to overcome 
the positive testimony of the witnesses he was called to 
rebut; but whatever probative force it might otherwise 
have, it so completely vanished before facts developed in 
his cross-examination, that we have not the slightest idea 
the court will give his testimony a parucle of credit; on 
the contrary, we believe that the calling of him will react 
upon the complainants, and lead the court to believe that 
in their extremity he was procured to swear falsely. In 
the first place he appears to have been sworn and exam- 
ined under an assumed name, for he admits ( X. Q., 154) 
that his true name is not “Ross,” but “ Forkenross.”’ 
And while he denies that he is not commonly known in 
and about Marysville as “Chicken Ross” (X. Q. 149), 
the fact that he is known in that neighborhood by such 
euphonious title 1s abundantly proven by three respectable 
citizens of Marysville, namely: Francis S. Strasbaugh 
(D.S. rej., 114), Ephraim P. Brenneman (Ibid., 115), 
and Aaron H. Coel (Ibid., 115). 

He admits that he has not been in Marysville for two 
years, though he protests that there is no particular 
reason for his having stayed away, but when pressed 
confesses that during that period there was a charge of 
fornication and bastardy lodged against him, which he 
afier settled by paying the prosecutrix (X. Q., 142, 143). 
He also swears that this was the only charge of a crimi- 
nal nature ever made against him (X. Q., 144); but 
afterwards, not being able to stand up under the cross- 
examination, admits that he was at one time charged with 
stealing pigeons, and at another time with stealing chestnuts, 
and with disorderly conduct. As to the chestnut charge, 
he says he was released upon paying for the chestnuts 
and the cost of the proceedings, the recollection of which 
upright course of conduct tempts him to certify to his 
own character by the remark: “ We were honest, that’s 
the reason we paid it; other ones slipped.” 

But this burst comes too early, for he afterwards admits 
being discharged by Mr. Al. Seidel because of being 
caught in improper relations with a colored woman in 
Mr. Seidel’s employ (X. Q., 165), and also confesses to 
having stolen corn from Mr. Seidel’s corn-field, and being 


O2 
caught at it by Mr. Harry Seidel, adding, most honestly: 
. / wever deny the lruih” : & ae 179 - 

All these, and other irregularities in his conduct, show 
him to be a low-lived fellow and a petty thief, to have 
well earned his tite * Chicken Ross,” and to be a person 
who could be made to swear to most anything for a trip 
to Philadelphia, and his + witness fees” of five dollars a 
day and expenses, the usual rates paid by complainants 
isee Cowen, C. Vol. 35 9 (). 47 )- 

Mrs. Thomas Draper and Miss Draper were both 
called by complainants, the tormer to prove that she was 
at Wissinger’s with her husband in November, 1877, and 
didn't see the ram, and the latter to prove that she was 
there with her father in November, 1878, and did see 
he ram. Mrs. Draper only says she doesn't think there 


’ 
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was any ram there (C. Vol. 3, 1882). But, as she was 
there but four or tive days,and was only at the Kissinger 
jouse Mornings and evenings ( X. Q., 31), and didn’t go 
about the farm much (NX. Q., 45), her opportunities for 
noucing whether the ram was in or not were not very 
vood. <As an illustration of how little she observed, she 
testifies, When asked if she nouiced any Lnprovements on 
tbe DUNGINY since she was last there, that she did not, 
though it is proven most conclusively that just previous 
to that ume the new front porch had been built and the 
large observatory had been put on top of the house. She 
says several things, however, in her cross-examination, 
that tend to strengthen defendants’ theory; for instance, 


that her husband visited the farm about once a year while 
Nissinger lived on it, and that prior to that visit of hers 
to Marysville she had heard talk about the putting in of 
a ram on the place, 

Miss Draper says that she arrived at the farm Monday, 
Nov. If, 1575, and remained unotl the following Friday 
evening, ind she sadges that the work on the ram, which 
was then in, was not all completed, because the end of 
the discharge Dipe Was propped up On boards, and there 
Was no upright piece on it to throw the water out (C. Vol. 
3, 1557, Q. 10); but her recoilecuuon about this must 
either be faulty or else Jesse Wagner, the stone-mason, 
another of complainants’ witnesses, cannot be relied upon, 


because. he savs that when he was tnere, walling In the 
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ram, on the 6th and 7th days of Nov. 1878, four days 
before Miss Draper got to Marysville, according to her 
testimony, the discharge pipe was then in place: that it 
rose up about three feet from the ground, and was bent 
over and downward, and discharged into a tub or barrel 
placed beneath it (C. Vol. 2, 1260, X. Q. 41 and 36). 

Defendants’ theory is strengthened by her cross-exam- 
ination also, as she testifies that it was the habit of her 
father to visit the farm about every vear, after Kissinger 
moved on it (1890, X Q. 3g), and that she thinks her 
father was up there at least twice previous to 1876 (1892, 
X Q. 53), thus corroborating Mr. Draper, who says he 
was there once in the summer or fall of 1874, and again 
in the spring of 1575. 

Henry Foulk testifies that one time his son-in-law 
Reuben Wallace, thought of renting the Draper farm, 
but did not because he thought the farm too small, and 
also because the water supply was inconvenient. 

He further says that after this, on an occasion when 
Mr. Draper was up at Marysville with his wife, Mr. 
Draper told him that he had intended to get a ram put in 
to carry the water up to the house (1850, C. Vol. 3, Q. 
17), and that on another occasion, when Draper was 
up with his daughter Jennie, he saw the rain in operation 
but not working satisfactorily (1552). 

The value of this witness te stimony centers about the 
time when Wallace made the objection to occupying the 
Draper farm, and the time of the witness’ talk to Dreper 
about it, The fact that Mrs. Draper, on one occasion, 
and that Miss Jennie Draper, on another occasion, accom- 
panied Mr. Draper to Marysville, is one admitted by both 
complainants and defendants, and is proved by witnesses 
on both sides. 

Now inasmuch as the witness says Wallace made 
fzvo objections to occupying the farm, to wit: that respect- 
ing its smallness and that in regard to the water supply, 
it is quite possible that, as a matier of fact. he made but 
one of these objections, to wit: that in regard to size; 
and the other objection the witness has, perhaps, uncon- 
sciously supplied himself, thinking from his pretended 
lve of the matter that W allace must have made 
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knowlec 
that objection also. Wallace is stil living, and it is a sig- 
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nificant fact that he was not called by the complainants to 
put the matter beyond question. 

Then as to the time when the alleged objections were 
made by Wallace. The witness says that Wallace at that 
time was living on Mr. WKeller’s farm, and that he lived 
there from the spring of 15877 tll the spring of 1575. 
This does not intimately concern the witness’ own busi- 
ness. Wallace may have lived somewhere else at that 
time. The witness says that Wallace at different times 
lived on John Rose's farm, Mr. Rinehart’s farm and two 
ditferent farms of Keller’s, and the date when Wallace 
moved on either of these farms 1s not positively fixed by 
any evidence, nor ts the length of time he lived on either 
of them positively fixed. 

But suppose the fact to be admitted that in 1577, 
say, Wallace objected to going on the Draper farm 
because of the inconvenience of the water supply, does 


hat milttate against Gefendants theory: Certainiv not. 


The testimony of a score of defendants’ witnesses 1s to 
the effect that though the ram was on the farm in 15876 
ind 1877. it was most of the time out of order from 
breakage, Ire zing, le iky pipes, or because of low water, 
ind the testimony of the Kissinger family shows that even 
ifter the Improvements wrought by the putting in of the 
new iron pipes and the stoning up of the pit by Wagner, 
in. 1575. the ram did not work well nor saustactorily, and 

ivree Thal it stands at the present ume useless and im- 


tent to perform its tunctions, and has been in the same 


It cannot, therefore. with truth be said that at any time, 
either before or since the ram was put in—whenever that 
was—th+e Draper farm has not been objectionable because 

f the inconvenience of the water supply; and if, in fact, 
it be true that Wallace at one time told this witness that 
not occupy the Draper farm because of the in- 
convenience of the water supply, it by no means follows 
that he must have so told him prior to the putting in of 
the ram, for the same remark could with truth have been 
made at any tme from the clearin 


the present day. 


7 -— 
oe 


of that farm Gown to 
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In respect to the alleged declaration of Mr. Draper that 
he intended to put in a ram on the farm, it is clear that 


: 
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the witness may be mistaken as to the time when it was 
made, if ever. He testifies that he had known Mr. 
Draper for eighteen years, that when the latter lived in 
Marysville the V freque ntly visited; that when Mr. Draper 
came up to Mary sil from Delaware he always came 
to see him (185 6,X Q. 57), and that he socame up once 
nr twice a year (Ibid. X% Q. 59), and that he thinks he 
came up twice the first year after Kissinger moved on the 
place (1857, X Q. 62). 

From this it will be seen that it may have been on the 
occasion of some other visit than that of the fall of 1577 
that Draper made this declarationto him. He is certainly 
wrong about going over to Bloomfield with Draper at 
the ume that Draper was up with his daughter, as he 
testifies (1953, (). 35). if the daus oht er herself is to be 
credited, for, while he says that on that occasion he went 
to Bloomfield with Draper on Saturday, and that return- 
ing Draper staved over Sunday with him, Miss Draper 
tesufies that she and her father were only at Marysville 
between Monday and oe night of the same week 
( Miss Draper, S89, X @. 24). About the Bloomfield 
trip, he has evidenntly st ided Draper's visit with his 
daughter with some other visit. and it is fair to presume 
that. in like manner, he has confounded Draper’s visit 
with his wife with some other visit. 

This reasoning strikes one with additional force in view 
of the fact that the witness is about 70 vears old, and ad- 
mits that his memory is bad (1556, X (). 56 

John J. Wenrich was called by complainants (C. Vol. 3, 
2376) to rebut, in a rambling and indefinite wavy. the tes- 
timony of those of defendants’ witnesses who had seen 
Kissinger boring logs in 1875. His testimony is tothe effect 
that during the summer of 1875 he was engaged in chop- 
ping wood, building a pig-pen and a shed near the dwell- 
ing house, on the Draper farm, and that while this work 
was going on there were umbers lying about the place. 
These timbers complainants hope the court will conclude 
were the identical timbers defendants’ witnesses saw. but 
we think there 1s no ange. of the court going wrong 
about this. None of the timbers are shown to be of 
size or kind suitable for piping, and none of them appear 
to have been bored in any manner. If defendants’ wit- 


nesses had merely testified to seeing timbers on the Kiss- 
inger place without remembering how they looked, o1 
what was being done with them or to them, or where 
they were, testimony of the nature offered by this wit- 
ness might have some slight weight: but when defend. 


ants’ witnesses tesufy with particularity to having seen 
Kissinger boring logs with a pipe-auger, and to having 
sat on the logs and conversed about the work being done 
upon them, and the purpose for which they were intended 
see, for instance, testimony of John H. Harper, D. S. 
reb. 654, and Joseph Gensinger, Ibid. 770), there is not 
the slightest probability that they can be mistaken. 
Robert O. Moore (C. Vol. 3, 2371) testifies to having 
seen timbers lying on trestles near the barn on the Kiss- 
June, 1878 (2372), and to have afterward inquired of Mr. 
David Cowens what Nissinger was doing with those logs, 
and to have been informed that they were going to put a 


inger place while passing along the Valley Road about 


ram in to throw water up to the house. 

It is highly improbable that this witness. or any one 
else, would have noticed, or could have been able to dis- 
tinguish, such an object as a log lpr on trestles at a 
point so far from the Valley Road as the enclosure east of 
Mr. Kissinger’s barn was. 

Two = lance taken with powerful magnifiers, 
were put in evidence by complainants to show that this 
enclosure could be seen from the Valley Road; but the 
photographer, James Kk. Cotterel, produced to prove the 
photographs, was obliged to admit that he could not dis- 
tinguish with his naked eye a cart or wagon within that 
enclosure from the point where the photograph was 
taken (C. Vol. 3+ 2403, . ¢ (). 20). Moreover, the wit- 
ness, In saying that he saw Nissinger boring logs in June, 
1575, ese Cyrus Kissinger, who savs the logs 
were all bored and laid in the ground in the fall of 1877, 
and also contradicts John M. Kissinger, who testifies the 
logs were all finished when he left home, in May, 1878. 

Attention 1s especially called to the vague and indef- 
nite manner in which Moore testifies. He “thinks” Mr. 
Cowen told him; he “thinks” it was about June, 1873; 
he “thinks” he was hauling stone for Jesse Wagner, 
etc.; he “supposes” he was on the wagon; and he 


“thinks” the logs and trestles were on the bank. between 
. the fence and the ram. 

Mrs. Sarah Moore (C. Vol. 3. 2369), the wife of 
Robert QO. Moore, testifies to h iVviIng been on the Kis- 
singer place in the spring of 1875, and when she ts asked 

T how the Kissinger family got their water Curing that 
spring and summer, she ventures the very unsatisfactory 
opinion that they * carried up that hill, so far as I 
know.” 

She also testifies to having seen, on a later occasion, a 
barrel in which the ram-pipe discharged, and that her 
father bought that barrel at Kissinger’s sale in 1580, and 
has it vet: but this does not, by anv means. prove that 
that barrel, or that the ram, was not at Kissingers when 
she was there in the spring of 1878, and before that 
time. 

Mrs. Louisa Crouse and John Vink (C. Vol. 3. 2467: 

: Ibid. 2450) were two wiinesses called by complainants 
for the purpose of corroborating the Kissinger family 
I > > ~ 
e about the bursting of the iron pipes, and to contradict two 
of defendants’ witnesses, viz.: John H. and Joseph W. 
Rhoads, who had testified to seeing a screen on the end 
of a wooden pipe in the spring on the Draper farm in the 
fall of 1876. 

Mrs. Crouse’s former name appears to have been Mrs 
Stotter. and between the vears of IS74 and “$0 she kept 
atin shop in Marysville, and between Jan’y, 1878, and 
March, 1879, emploved Vink as one of her workmen 
She produces book in vw 1 there appears an entry 
under date of Nov. 4, 1878, of a charge against George 
Kissinger, reading as tollows: * To funnel and soldering 

| pipe, «75. 

Both of them pretend to remember particularly about 
the items contained in this charge, and the circumstances 

> under which the charge was made, but so apt are their 


, 


memories } 
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strainer, Which Kissinger said he intended to use ona 
pipe to prevent dirt and leaves from flowing into such 
pipe from his spring. 

They also both say that the pipe, which appears by the 
COLE iO ha os been soldered, WaiS one of I\issinger’s iron 
ram-pipes. Her testimony is that, on the morning of 
Nov. 4. 1875, Mr. Wissinger came to her shop, brought 
apiece of pipe to be soldered, which he said had been 
frozen and bursted shortly before, and ordered the 
funnel to be made: that the funnel was made and the 
pipe mended ~he same day, and she thinks some- 
body else than Kissinger came for them and took thme 


Vink. on the other hand, testifies that Kissinger came 
down and ordered the funnel made, and came_ back the 
same afternoon and got it, and that on the following day 
he came down about 7:30 o'clock in the morning and 
brought the pipe, which was bursted, and which, he 
said, be wanted mended; that he charged both jobs under 
One eniry. 

Both of them and the book entry contradict James Zim- 
merman, who testines that there was no pipe at all in be- 
h came, Nov. 4, ‘738 (c. Vek &. 655, X. 
Q. 75), and that Drawbaugh was only getting ready to 
ut in the pipe Tuesday morning, Nov. 5, “78, when he 
eft home (Ibid. 645, X. Q. 232), and that it bursted 
after he came home, Nov. 11, °78 (Ibid. 658). If Mrs. 
Crouse and her book are correct, the pipe which Kis- 
singer brought to her shop Nov. 4, must have burst be- 
fore that time: and nt could not have burst the night be- 
fore, as, according to Vink, the pipe was brought about 
7 oclock in the morning, and it was dry, and there was 
no ice nor frost in wt, as there would have been had it 


Durst so recentiv from lreezing. 


Mr. Kissinger, on his recall, tried to straighten out this 
n r of the bursting of the pipes, and testified (C. Vol. 


’ 


3, 2411) that ove pipe burst from freezing the first mgh 
it was laid, and that two joints burst again about four 
weeks afterwards (Ibid. 2412). 

But, as usual, he contradicts Cyrus, who testifies posi- 
tively that the first night the ram was put in the /zwo jemts 


of pipe burst (C. Vol. 2, 1487, X Q. 275). 
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If Vink’s testimony about the conversation with Mr. 
Kissinger when he made the funnel for him on the 4th of 
Nov., 1578, be true, certain it is that the wooden pipes 
had been used, and that the ram had been in operation 
long prior to that date, for he says that Mr. Kissinger 
complained to him about having had a great deal of 
trouble with the leaves and dirt getting into his wooden 
pipe and clogging it up, and that he, Vink, after the diffi- 
cultv had been described to him, got up this screen for 
him (C. Vol. 3, 2486). 

The positive testimony of defendants’ witnesses, John 
H{. and Joseph W. Rhoads, that they saw a screen on the 
end of the pipe in the spring in 1876, is not overcome by 
any evidence, however positive, that a screen was made 
for the pipe in °78, for it is quite likely that the one first 
put on, being in an exposed place and liable to be knocked 
off every time a pail of water was dipped from the spring, 
had become lost or damaged by accident or age, and the 
the pipe clogged up, so that when ree veneral renovation 
of the ram took place in the fall of °78, it became neces- 

sary to provide a new screen. 

Herman iF Eppler and his brother, Simon G. Eppler, 
both give testimony as to the preparatory work for the 
ram in the Kissinger pare 

Herman says (C. Vol. 3, 2180-1) that in the latter 
part of 187 7 he and his ta fe Simon were out hunting, 
and in passing up through the woods on the Draper farm, 
noticed that some chestnut tiober had been cut; that they 
went down and inguired of Mr. Kissinger, whom thev 
found at the barn, what the timber had been cut for, and 
that Mr. Kissinger said he had cut them for pipes or 
spouting for the ram. He further says that the first 
time he ever saw the ram was in the fall of 1878, when 
Miss Draper was there, and he produces a letter from Mr. 
Draper to himself, dated Dec. 18, 1877, in which mention 
is made of the ram, and says that at the date of that letter 
the ram was not In. 

It is not necessary at this point to reiterate our remarks 
upon the untruthfulness, unreliability and bias of this wit- 
ness, made in considering his testimony on the subject of 
the ordering of the ram, but refer the court back to the 
former discussion of him ( Ante, p. 7). 


LOO 


As against the clear and positive testimony of Mr. 
Draper in regard to the ordering of the ram, the testi- 
mony of such a man as this cannot stand, nor can what he 
savs about the cutting of the timber for the log pipes 
overcome the positive testimony of the numerous unim- 
peachable and unassailed witnesses for the defendants 
who swore to the boring of such pipes in 1875. From the 
fact that he was at one time Mr. Draper's agent it does 
not follow that he was in a position to know more about 
ighbors, who tesufy for 


the ram than Mr. Nissinger'’s neigt 
. ’ } ¢} * : . : , 
Gefendants apDoUut (Tne CAISLENCE of the ram 1n 1570 . 
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but quite the reverse. [le lived in the village of Marys- 
i] They were close by 


the Draper farm. and their opportunities for knowing 
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coing on there were better. In point of fact, 
he admits that he had nothing to do with the ram nor the 


ao 
it, but that it was purely a matter of arrange- 
ment between Mr. Draper and Mr. Kissinger (C. Vol 3, 


Indeed, so far as the cutting of the timber for the pipes 
Is concerned, this witness testifies that his brother, Simon 
G. Eppler, had a dispute with him, prior to being called 
to the stand, as to when such cutting took place, Simon 
insisting that it occurred in 1876, and that at that time 
they went down to Mr. Kissinger’s, and that he, Simon, 
went and looked at the ram (AX. Q. 726), and Simon 
hi If, when called to the stand (C. Vol. 3, 2325), does 
not venture to swear on his own recollection when the 
occurrence took place, but only savs that it was after his 
brother Herman became Mr. Draper's agent, and he 
knows it was then from the fact ‘Aaf Slerman told him 
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Attempt. no doubt. will be made by complainants to 
construe the passave in the letter of Mr. Draper to Mr. 
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i) dated Dy Id, 1977, referring to the ram, to 
mean that at that time the ram had not been put It). Let 
us see lf such a construction be a fair one. Here 1s the 
i. L@] 


MAGNOLIA, Decem. 1. 1877. 
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Dear Sir,—Inclosed I return the agreement for Kiss- 
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mMmever with the Stocan Claus entirely left out. Phe under- 
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standing between him and me was, that Iwas to find one- 
half the young stock and one-half the corn to feed them. 
My only object was to feed the grain on the farm, so as 
to improve it. But if Kissinger don't like that, all right 
with me; and if He won't sign this agreement, He can 
stay under the old agreement and pay a certain Rint; and 
if he don’t like that I think the Farm can be Rented to 
Iesqr. Foulk’s son-in-law, Mr. Wallace. Kissinger could 
pay all his Rents in improvements if he would. The 
Ram to throw up the water he was to put in. and the 
Barn wants repairing. There needs a back Poarch and 
smoke-house and Privy. [le could haul the stone, do the 
carpenter-work, and change around so as to have but Itt- 
tle money to pay; but I must have uiy rents in some way. 
[ can’t atlord to keep the property and get nothing for it. 
[ think I am as easy satisfied as anybody could be, but | 
must have my rents somehow. Write to me at once and 
let me here what he does. 

The calculation is now that my vessel will go to Phila- 
delphia next trip. If she does, you may look for the 
Ovsters about the middle of next week. 

‘We are all well as usual. 

ver truly, 
THomMas DRAPER. 

To properly construe this letter one must put himself 
in the writer’s place. The old agreement between Mr. 
Draper and Mr. Kissinger has evidently not been satis- 
actory, and there has apparently been trouble about the 
pavment of the rent. Mr. Draper makes out a new lease, 
and sends it to Mr. Eppler for Mr. Nissinger’s approval. 
In his letter of transmittal he desires io indicate to Mr. 
Eppler how easy “ Kissinger could pav all his Rents in 
improvements if he would.” Of the barn, porch and 
smoke-house, etc., he speaks in the present tense, “ the 
Barn wants repairing,” now, presently, “ There needs a 
back Poarch, and smoke-house and Privy,” eic., but when 
he comes to allude to the ram, his mind turns from the 
present to the past, and he says, * The Ram to throw up 
the water he wes to put in,” using the past tense. Tle is 
thus careful in the use of his language to distinguish be- 
tween what is vet to be done and what Zes been done. 

The great preponderance of evidence shows that Mr. 
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Kissinger had, as early as 1876, put in the ram at his 
own labor and expense. and was to be allowed for it. 
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pe were received at Marysville, from 
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Philadelphia, consigned to Mr. Drawbaugh, and were de- 
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livered to Zimmerman on Mr. Kissinger’s order some 

time in September, 7°. We have further the testimony 
- . . . . . . . *. a . paren ~ 

of defendants’ witness Strine ( D. S. reb. 1007, X. Q. 77), 
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complain in \Ir. Moorlev’s store about the non-arrival of 


some pipe which he expected by rail (Ibid, roor, Q. 40}, 
and the testimony of three others of defendants’ witnesses, 
namely, Henry Shatler (D. S. reb. O74; (). 20), ‘3. W. 
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Rhoads (Ibid, 1051 ).and John W. Cowen ( Ibid, 718), and 
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at defendants testimony will demonstrate this. Their 
witnesses, Theo. Fenn, Peter Kaffenberger, Gault, Fesler, 
Strine, W. W. Meals, James Champion, the carpenters 
(Brabson & Tavlor) who worked on the porch and ob- 
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servatory job, the Board of Triennial Assessors for 1579 
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all testify that the operation ot tie ram during 
IS7O and 770 al tne times they respecuvely iw i, Was 
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Was SO meagre and came so slow as to discourage hin 
am like it on his own place (Ibid. 919); 
ine to Brabson, Taylor & Clendennin, 


= 
from putting inar 
and which, accord 
when it reached the point of discharge in the summer 
season was so warm as to be untit for drinking purposes 


_ 


Ibid. 972). 


Not only does the supply appear to have been deticient, 
— ram itself appears to have been continually get- 
it « t order, as testified to by Champion, Sturine, and 
triennial assessors, among others, while the wooden 


were leaky ee : 1 ints (Stry Se Ibid. TOOO }. and 
1¢ metal pipes were old, rusty, imperfectly joined, and 
constantly bursting (Strine, Ib id. 1001: Theo. Fenn, Ibid. 
751, Q. 39; Henry Shaffer, $73; Gault, $63, Q. 45; Funk, 
! 
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913, Q. 18). The testimony of the unsatsfa 
acter of the ram and its piy nes 1s not based sole ly upon the 


opinions formed by the witnesses when they saw them, 
but they testify to declarations made by Mr. Kissinger 
himself to the same eflect (Theo. Fenn, Ibid. 781, Q. 39; 
Brabson, 972, Q. 19: Strine, 1000, Q. 34). and also to 
similar declarations made by Zimmerman (James Cham- 
pion, 602). From this it appears there was necessity 
enou: - repairing the ram and putting new iron pipes 
In 1 of 1878. 
of defendants’ witnesses who testify to seeing 
the ram in 1876 and °77 do not describe it as having a 
stone wall about it, such as Wagner testifies he built in 
1575, but some say that there were some loose stones 
about the hole (Kreidler, D. S. rej. 1 Q@. 16; John 
Katfenbe reer, D. S. reb. O55. ). 30 ® ile others say it 
was boxed in with planking (Gamber, 74 D. S. reb. Q. 
37; Givens, D. S. rej. 126, X. Q. 102; Trafford, D. S. 
23). The boxing | f the ram with ki 
ly the first and most ‘lela Way sug 
ssinger’s mind of protecting it. He is a carpenter 
(C. Vol. 1, 556, Q. 42), and it 1s only natural 
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Stress is laid by complainants upon the fact as testified 
to by Wagner that when he went to Kissinger to lay that 
wall he found a square hole dug and the ground around 
the hole Icoking as though the latter was freshly dug. 
But there is nothing remarkable in this circumstance. If 
the ram had been there for ten years boxed in by boards, 
or by boards and loose stone, and it was desired to dis- 
place these protections by a neatly and regularly laid stone 
wall, such as Wagner constructed, the hole would have 
had to be dug out, squared and trimmed up, and, as the 
result of this work of preparation, there would of neces- 
sity be left evidences of freshly-turned earth about the 
hole. 

Wagner does not pretend to say that anything that was 
in the way of digging or squar ing the hole after he got done 
there. When he arrived he found the pit all squi ared and 
ready for him, and the ram was in it in operation, and he 
does not know how long it had been there. Even the 
stones with which he built the wall were lying there wait- 
ing for him. 

The whole evidence about what transpired at Kissing- 
er’s in the fall of °75 indicates plainly that what was done 
at that time, so far as the whole water-supplying appa- 
ratus was concerned, was to simply fix it sothat it would 
work;and to that end the old, rusted, bursted and leakv 
iron pipes were replaced by the new ones ordered from 
Philadelphia; the ram itself was taken to Drawbaugh’s 
shop, cleaned, put in order, and brought back by Cyrus, 
as he testifies; the old curbing to the pit was taken out 
and a neat and solid wall laid by Wagner, a skilled stone- 
mason, and, to insure the completeness and success of 
the whole job, Drawbaugh was brought over from Mill- 
town to superintend it, which accounts for his presence 
at Mr. Kissinger’s again. 

The complainants, in endeavoring to prove by a half- 
dozen negative witnesses that the ram was not put in at 
all prior to November, 1878, ask the court to entirely dis- 
regard the clear and unimpeached testimony of scores of 
defendants’ disinterested witnesses, who testify most post- 
tively to having seen it there, and the preparations for 1 
at many different times during the two preceding years. 

Were the witnesses equal in point of numbers, the tes- 
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timony of those called by defendants must prevail, accord- 
ing to well-settled rules of law respecting the value of af- 
firmative and negative evidence; but the number of -de- 
fendants’ witnesses testifying to the existence of the ram 
prior to °78 is so much greater than the number of those 
who assert the contrary, that there can be no doubt of 
their preponderating weight. 

But not alone by the oral testimony of witnesses is de- 
fendants’ theory supported. Every book, every letter, 
every writing of any description that has been produced 
by either de ‘fendants or complainants containing the 
slightest reference to the ram or the pipes therefor, 
strongly sustains it. The letter from Mr. Kissinger to 
Mr. Draper, dated May 30, 1875, (D. 5. rej. 169), indi- 
cates that prior to that date Mr. Kissinger had been look- 
ing about for piping for the ram, and had been told that 
only iron pipe would do to go from the ram up the hill to 
the house; the Draper-Kissinger account (D.S. rej. 178) 
shows that the charge of $60 for the expenses of the 
ram 1s entered in the account for 1876, among other items 
of charge proved to properly belong in that year’s ac- 
count: the letter of Mr. Draper to Mr. Epple r, dated 
Dec. 18, 1877, (Eppler, C. Vol. 3), speaks of the ee 
ting in of the ram as a matter already accomplished, ¢ 
thing of the past, while the bill for the pipes procured * 
Phil adelphia in July, 1878, shows that new pipes were 
obtained at that time to replace the old, rusted and worn- 
out ones first putin. All these writings are in harmony 
with each other, and in exact accord wi h defendants’ 
theory. 

Can they, too, be mistaken, as complainants contend 


} _ . 1? — 
the forty or fittv witnesses called for defendants arer = In 


the nature of things :t is impossible. They were pre- 
pared at diiferent times by different persons, and without 
reference to each other. Jt is no mere coincidence that 
they all point in the same direction. ey: - tend to es- 

‘ theory, because the latt is undoubt- 


edlv the true 
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COMPLAINANTS ‘“ UPPER SPRING ” EFFORT 


It was not until near the close of the taking of testi- 
mony in this case that the letter of Mr. Kissinger to Mr. 
Draper, dated May 30, 1875, containing a reference to 
the old iron pipe for use in connection with the ram, was 
discovered by defendants.’ 

A photo-lithograph copy of it is found in Defendants’ 
Exhibits at page 135. It reads as follows: 

¢ May 30, °75. 
« MARYSVILL 
« Mr. DRAPER. 

“ Dear Sir,—i received you Letter about the pipse 
“now they sey non will do but iorn pipe to go up hil 
“now ican get som god ole pipe here now i want you 
“to com up soon we got the pech tres al trimd and lok 
nice what sho you som farmin this year rite sone no 
“ more 


. 
. 


« Yours truly 
* GEO KISSINGER.” 


This letter was accidentally found by Mr. Draper in an 
old day book at his home in Delaware some time after 
his wife and daughter had been called to Philadelphia by 
complainants to give testimony in their behalf ( Draper, 
DD. S. rej, 168). Its important bearing upon the ram 
controversy was, of course, at once appreciated. 

It had always been a part of defendants’ theory that 
before the ram was first put in, in 1876, Mr. Kissinger 
had procured somewhere, probably very cheaply, a lot of 
old iron piping for use in conveying the water from the 
rum up the hill to the dwelling-house, and while several 
of their witnesses, notably Strine (D. S. reb. 1001) and 
Theo. Fenn (D. 5S. reb. 781), had testified that the pipes 
which they saw connected to the ram in 1576-7 were 
old, rusted and leaky second-hand iron pipes, the amount 
of evidence in regard to those pipes did not begin to com- 
pare with that relating to the wocden piping. 

Mr. Draper’s recollection is, as we have seen, that 
when he was up to the farm, in the spring of 1875, he 
saw the logs that Mr. Kissinger had cut for the ram- 
pipes; saw the auger that the logs were to be bored 
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with; discussed the feasibility of terra-cotta piping, and 
agreed to write to Kissinger about the latter on his re- 
turn home from that trip (D. S. rej., 169). From the fact 
that Mr. Kissinger’s letter speaks of Mr. Draper having 
written previously about the pipes, it is evident that he 
did write as he promised, and from the further fact that 
in the letter Mr. Kissinger states that “ now they sey non 


will do but iorn pipe to go up hil,” it is apparent that Mr. 


g 
Kissinger had, like Mr. Draper, learned that the terra- 
cotia piping they had discussed would not answer, be- 
cause it would not stand the pressure. 

So important, indeed, did this letter appear to defend- 
ints that, fearing its genuineness might be questioned, 
they thought it prudent to endeavor to get Mr. Kissinger 
to acknowledge it to be his. Mr. Draper was quite sure 
the letter was in Mr. NKissinger’s handwriting, and the 
fact that he had found it among his own effects went far 
to prove its genuineness. Yet since he knew that Mr. 
Kissingers handwriting was not always the same, and 
since so long a time had elapsed since the letter was writ- 
ten, he preferred to leave the matter to Mr. Kissinger 
(Ibid). Accordingly, Mr. Draper, Mr. W. K. Fenn and 
Mr. Melville Church went down to Easton with this and 
a number of other letters, and laid them before Mr. Kis- 
singer. He acknowledged them all to be his, and also 
admitted that the iron pipes mentioned in the letter of 
May 30, 1875, were intended for the ram. Draper (D. 
S. rej. 192, Q. 86; Fenn, [bid., 217, Q. 10; Church, I[bid., 


Afterwards, and as soon as complainants had found out 
ole fabric of their theory had been swept 
us letter and Mr. Kissinger’s admission con- 
cerning it, they called Mr. Kissinger to the stand, got bim 
to deny having made the admission (C. Vol. 3, 2406, Q. 
21), and to gravely swear that the pipes referred to in 
he letter was not for the ram, but for the purpose of con- 
veving water to the house by gravity from a small spring 


l, ’ : ‘? > | +}, > - .) : Reo nn } — = + ‘ - ‘ e 
that came out of the opposite hill up back of the barn ata 
; 


: ° ] serh * +] . ly : — ; : j ° . ’ ° 
point higher than the spring which fed the ram; and they 
got David Cowens and Leonard Swartz, two of defend- 
ants witnesses, Whom they had previously tampered with 


and recalled. as we have seen. to come in and testify that 
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they remembered that at some period of time which they 
cannot definitely fix it was proposed to take water from 
that upper spring. Cowens says he “thinks” it was in 
the vear 1875 (C. Vol. 3, 2459 Q. 4), while Swartz says 
it was “about a year after he ( Kissinger) moved back the 
second time” (C. Vol. 3, 2389, Q. 1). Cowens savs he 
heard of the matter on an occasion when he was on the 
farm, and when Mr. Kissinger and Mr. Draner were both 
present; while Swartz testitics only to a conversation he 
had with Mr. Kissinger about’ what the a and Mr. 
Draper had previously discussed (Ibid., 2392, Q. 15). 
Since neither of them swear positively it was the » intenahon 
to get the water from this upper spring to the house by 
gravity, it is possible that when Mr. Draper and Mr. 
Kissinger were talking about putting in the ram in 1874 
and 1875, the upper spring was referred to as a_ possible 
source of supply for the ram. 

Mr. Draper swears that, to his recollection, no such 
thing as the gravity project for getting water to the house 
was ever even talked about (D. S. re}. 203), and it ts ap- 
parent that it could never have been previously con- 
sidered, since all admit the spring itself was a poor one, 
and only ran a part of the year (Draper, D. S. rej. 203, 
Q. 144; Cowens, C. Vol. 3, 2459, Q. 3). 

Mr. Draper does say, however, that when the stone 
house was built, in 1867, he talked some of trving to open 
up the upper spring farther up the hill, and of laying a 
re from it to a trough in the barn-vard on the same hill, 
so that the stock might be watered more conveniently 
and their manure saved (1). S. rej. 203, Q. 145); and this 
was the only use to which the upper spring was ever 
thought of bei ny put. 

But it needs not Mr. Draper nor any other living wit- 
ness to contradict Mr. qe sc: story about what the 
pipes referred to in the letter were intended to be used for. 
The letter itself is sae It savs that “none will do 
but iron pipe fo go up hill” 

This implies that other kinds of pipe could be used in 
a different place, as, for example, between the spring and 
the ram, but that only iron pipes would serve to go up hill. 
If other pipes than those intended for going up the hill 
had not been in Mr. Kissinger’s mind, and previously dis- 
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cussed with Mr. Draper, it would have sufficed, and been 
more natural for him, to have simply stated “that none 
will do but iron pipe,” without any reference at all to the 
hill. 

Again, if the bringing of water from the upper spring 
were in contemplation, there would have been the same 
necessity for using iron pipe down one hill from the spring 
as up the other hill to the house, as the pressure in the 
pipes on both hills would have been the same. But 
nothing whatever is said of two hills nor of the use of iron 
pipes down a hill. : 

Mr. Kissinger’s explanation of this letter is just about 
is satisfactory as that which he offers in regard to the 
entry of the $60 for the cost of the ram in the Draper- 
Kissinger account of 1876, and when it is contrasted with 
his admission to the exact contrary, as testified to by 
Messrs. Draper, Fenn, and Church, and with the conclu- 
sive testimony of Mr. Draper on the subject, we think the 
court will give it no weight whatever, but, on the cor- 
trary, will regard the letter as but another strong corrob- 

f ° 
{ the ram in 1874. And this conclusion will be further 
justified when it 1s borne in mind that the testimony shows 
that Mr. Kissinger did, subsequently to the date of the 
letter, get old iron pipes for the ram and put them 1n in 
connection ith the ram, while, as he in cross-examina- 
tion is forced to admit, he never procured or contracted 
| kind for conveying the water 
from the upper spring, nor did he ever dig a trench, 
deepen the spring, or, in fact. do a single stroke of work 
towards bringing the water by pipes from that upper 
spring towards the house or anywhere else ( Wissinger, 
Li. oe 3, p- - » 319 | 
This attempt the part of the complainants to thus 


| neat se ener 
connect the iron pipes referred to in the letter with the 
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bringing of a supply of water from the upper’ spring, 
after fully fiftee indred printed pages of testimony had 
been taken, covering almost every conceivable feature of 
the water supply on the Draper tarm, without a single 
word having been said about an upper spring, or the 
slightest reference of any kind having been made to it, ts 
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so weak and transparent as to impress one with nothing 
but the idea that in their extremity they are catching at 
straws. Its sublime audacity, however, perhaps ec lipses 
anything else they have attempted my the whole case. 
Mr. Kissinger was not the originator of it. It was far 
too deep and ingenious for him, and was planned by an 
abler mind. We cannot perhaps point out the precise 
individual to whom the credit (7) of its conception is to 
be attributed, but this we do know, that nearly a month 
prior to defendants’ first Knowledge of it the contents of 
the particular letter in question were made Known to 
complainants’ agents and counsel, at Philadelphia, by Mr. 
Draper's younger son, John Bb, Draper ( D. 5. rej. 251), 
who had had previous instructioas from Mr. Comfort to 
inform him of any newly-discovered evidence (D. S. rej. 
252), and hence quite a ‘sufficient time el: ipsed, before de- 
fendants Knew anything about it, to enable the “ upper 
spring ~ busiaess to be set in motion, and to enable com- 
plainants’ agents to again operate upen Kissinger, Cow- 
ens, and Swartz, and work them up to the proper frame 
of mind for testifving about it, so as, if possible, to be pre- 
pared to break the force of the letter when it should turn 
up, as they Knew it ultimately must. 

Kissinger, Cowens, and Swartz were all at Phil: idelphia 
after young John Draper had been there and told about 
the finding of the letter. Mr. Kissinger was not exam- 
ined then on any subject, and though Mr. Cowens and 
Mr. Swartz were examined at that time upon other sub- 


jects ¢ Vol. 4 nothing WalS asked chews about the 


upper spring. Why were they not all examined about 
it? Because there hnegered 1 complainants: breasts the 


hope that the letter. which up to that time had not been 
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inver, Cowens, and Swartz. 


he: Kissinger was brought to Philadelphia to see Mr. 
Cowens (C. Vol. 3, 2441), and Mr. Cowens and Mr. 
Kissinger were both together sent down to Easton to see 
Mr. Swartz (C. Vol. 3, p. 2464.) Though it was out of 
Mr. Cowens’ way to go to Euston, he explains why he 
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went, as follows: “ J/r. Brooks (complainants’ agent ) 
said that tf 1 wanted to go around that way he'd pay my 
says a would cost a little more to go around that way, 
but if J zvaunted to vo and see Swartz, he wouldn't mind 
having me go that way” (Cowen, C. Vol. 3, p. 2464, X. 
A. 32.) 

Neither the additional expenses of the trip nor the 
amount of time consumed, and to be paid for, weighed 
with complainants, however, though the former were con- 
siderable, and for the latter the witness was paid five 
dollars a day (Ibid, 2466, X. Q. 47). 

It was doubtless a part of the programme to have Mr. 
Kissinger deny the genuineness of his letter, and had not 
Mr. Draper himself confronted him with it he would 
probably not have admitted it to be his. Even after his 
written acknowledgment of it had been made, it would 
seem from the rigor with which Mr. W. K. Fenn (D. 8S. 
rej., 215) was cress examined when called to prove Mr. 
Kissinger's signature to the letter, that complainants were 
sull inclined to attack the genuineness of both the letter 
and of the acknowledgment; but finding the proof of the 
signature to the letter so fully made out, they shifted their 
vround, and concluded to call Mr. Kissinger, and have 
him admit the letter, but deny that the pipes referred to 
in it were for the ram. 

More upon the subject of this letter we will not say, 
except to ask the court to carefully compare the testimony 
of Mr. Draper with that of Mr. Kissinger about the pur- 
pose of the pipes referred to in the letter, and to com- 
pare the tesumony of the three gentlemen—Mr. Draper, 
Mr. Fenn and Mr. Church—with that of Mr. Kissinger 
concerning the latter's admission as to what those pipes 
were realiv intended for, feeling satistied that the state- 
ments of Mr. Kissinger, by reason, as well of their 
loose and contradictory character, as of the previously ad- 
mitted perjury of their author on other subjects, will not 
be allowed to prevail. 
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APPENDIX B. 


THE FLOOD AND BRIDGE CONTROVERSY. 


Another collateral controversy arose in this case, namely, 
with regard to the flood of August, 1873, and the carrv- 
ing away of bridges along the Yellow Breeches Creek. 
Its origin was as follows: 

E. B. Hoffman (D. Vol. 1, p. 481; recalled /¢., p. 660), 
a witness called by defendants, testified, among other 
things, as follows: That in 1873 there was a freshet along 
the Yellow Breeches Creek in the latter part of the sum- 
mer—the exact time he could not remember—which 
“washed away a foot-bridge at a mill known as Ditler’s 
Mill at that time, and also the Red Bridge up at Heck’s;” 
that he was along the creek at that time for four days, 
fishing for fish and turtle; that during those four days he 
was at Drawbaugh’s shop once or twice, and then and 
there saw talking machines. He identified « Exhibit [” 
as one that he saw there at that time. (Ans. g—13.) 

The rest of his testimony related to other visits and 
other talking machines. 

In contradiction of him, complainants called Samuel M. 
Emminger (C, Vol. 1, 928), Clerk of the County Com- 
missioners of Cumberland County, who testified that there 
was no such bridge along Yellow Breeches Creek as the 
Red Bridge at Heck’s; that at the date of his deposition 
there was no mill in the county known as Ditlow’s or 
Ditler’s Mill. (Ans. 6.) He fixes the fact, however, 
which has been conceded on both sides, in the subsequent 
stages of the case, that the Ditler’s Mill referred to bv 
the witness Hoffman could have been no other than a mill 
near which several families named Ditlow lived in 1873, 
and had lived for many vears (see Danner D.S.-reb. 405, 
Ans. 18 and 20, 407, Ans. 40 and 408, Ans. 48 and 49: 
Mrs. McCleaf, 7. 445, Ans. 3-6 and 31-34: J. Ditlow, C, 
Vol. 1, 959, Ans. 4-6; George Ditlow, /d. 2123, Ans. 
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3-5: J. Evans, /@. 975, Ans. 15-17), and which 1s now 
owned by Etter and Shanklin, known by the name of 
Etter and Shanklin’s Mill, and is situated a short distance 
below Miulit Ans. 
allem pl 
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make it appear to the court 
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he Countv Commissioners, and 


The witness was 
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a clerk to produced and 


read aS a pa Of nis deposition a statement wnhicn he 
, . : " , . 
cCiaimed Oo Nave written out [from tne recoras of tne 


ntv, and which Was oOstensiDiv a [ull account ol! 


damage done to, rebuilding and repairs of, all the bridges 
icross the Yellow Breeches Creek from its mouth toa 
al Weni.v miles 4 siream ADdOoVe Eberly, 's Mills. 
from 1860 down to the date of his deposition. 

In it he set forth ( Ans. 6) that the foot-bridge at Etter 
ind Shanklin’s Mill “was carried awav by the ice and 
high water in the spring of 1875. Not long afterwards 
i petition was filed in the Court of Cumberland Countv 
for a wagon bridge at that place. The bridge was not 
built, and ne foot-brida vas rebuilt in the winter of 
197 / s whnen tne toot-bridve i Liberty Forge, WW hich 
was removed on account of the new wagen bridge, was 
carried to Etter and Shanklin’s Mill and put up. That 
Di age is s i Siand ny. 

he statement contained no allusion to anv other time 
when the Ette id Shankiin f ot-bridve was either de- 
Sitroves i Mead, TeEDUIL! r rep uired, He testified 

bail pe } SpDOKe rin nis Statement was “started ~ 
: tter the foot-bridge was carried away. and was pre- 
scnied to ln irt c \ugust sessions of the same 
ea \ ceruhied copy of said petition was produced and 
spread upon the record as f his deposition, which 
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to do with it, and that the records in his office related 
only to county bridges (7. ¢., large wagon bridges too ex- 
pensive for townships to build or keep in repair), and did 
not show anything with regard to township bridges; and 
further (Ans. 36), that “the county does not build foot- 
bridges: they are built by the township or by the citizens 
of the localities where they are erected.” 

Complainants followed up this testimony by calling 
Jacob Evans (C. Vol. t, p. 974), who testified that he 
began to work at Etter & Shanklin’s mill on the rst of 
November, 1874 (Ans. 15), and worked there until 
some time in September, 1875, when he moved away 
(Ans. 19); that during the winter he worked there 
(1874-75) the foot-bridge was taken away by high water 
and ice. (Ans. 20. 

To meet the inferences whic n complainants undoubted|y 
intended to draw from this testimony, and to demonstrat 
that the witness Hotfman was correct 19 the date which 
he fixed, as well as to show to the Court t e fl igrancy ot 
this attempt to make the truth appear a lie, and to fur- 
nish another illustration of the peculiar methods pursued 
by the complainants in attempting to answer defendant's 
proofs, defendants called i large numbe sous Witnesses 

It must be here remark ed, that in orde to relieve com 
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Pennsylvania, and empties into the Susquehanna River 
at New Cumberland, a few miles below Eberly’s Mills. 
On its northern bank, at the mouth of Cedar Run, stands 
tne shop | I Daniel Dr iV ba ivh. The cre ‘kK is crossed bv 
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Fairview township, York County, in the following order, 
beginning with the lowest down: First, that at Etter & 

hlin, D. S.-reb., 741, Ans. 11) 
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| : Emminger, «/ 
Supra \. Third. Zinn’s fulline mill. Fourth, Liberty 
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Forge. <All of these were below the town of Lisburn, 
which stands on the Cumberland bank of the creek about 


six miles bv road, and, probably. over twice as far bv 
stream above Eberly’s Mills: and. fifth, the Anderson- 
town crossing. 

The map of the vicinitv of Eberlyv’s Mill. contained in 
exhibits. shows the course of the 
creek from Zinn’s clover mil] to its mouth. § It appears 
throughout the testimony that the clover mill. fulling mull, 
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forge and Andersontown foot-bridges were included in 
the “ upper end ~ (of supervisors’ district) of Lower Al- 
len township, Cumberland County, and that the Etter and 
Shanklin foot-bridge was in the “lower end.” A similar 
division, both of territory and foot-bridges, was made in 


Fairview township, York County. 


’ o ed 
fHE FLOOD OF AUGUST, 1843 


If there is one thing in this case established more un- 
questionably and overwhelmingly than all others, it 1s that 
there was a freshet or flood along the Yellow Breeches 
Creek in August, 1573. The contemporaneous newspaper 
accounts (D. S.-reb., 345-360) show that during the 
week preceding Monday, August 15, extraordinarily 
heavy rains prevailed throughout the entire Middle 
States, swelling the streams, sweeping away bridges and 
railroad tracks, and causing landslides, destruction of 
crops and general devastation. In the neighborhood of 
Harrisburg (about two miles from the mouth of the Yel- 
low Breeches) the rain was unprecedented. The Daz/y 
Telegraph of that city of Friday evening, August 15th, 
contains the following: 


” fligk Water. 


The late heavy rains have swollen the mountain streams 
much beyond their usual limits, and considerable damage 
has been sustained by those living in the low lands. The 
Yellow Breeches. Conodoguinet (also a Cumberland 


county stream), and other creeks have been on the 
rampage for the last forty-eight hours, sweeping away 
fences and bridges, and filling the Susquehanna with 


Hoating debris and driftwood. We learn that some in- 
jury has been sustained by the lower dam of Mosser and 
Shoop, at the mouth of the Yellow Breeches, but the ex- 
act extent of the injury we have not vet been able to learn. 
The Susquehanna is about 12 feet above low water mark 
and is still rising.” 

And of Monday evening, August 18th, the following: 


> 


“ The Rain. 


Six anda quarter inches of rain fell in this city between 
Mondav of last week and noon to-day: this quantity is 


IIS 


unprecedented for so short a time, as the average yearly 
fall is from eleven to twelve inches.” 


However, the proof that the effects of these violent 
rain storms extended to the Yellow Breeches Creek and 
caused a heavy rise in it, does not rest upon mere news- 
paper reports, but upon the positive testimony of upwards 
of thirty witnesses called by the defendants in rebuttal. 
Into the details of their testimony it Is unnecessary to en- 
ter, in view of the admission of the complainants. It is 
sufficient to point out that the flood was a very extraor- 
dinary one for that creek. Charles I. Bover testifies 
that he took charge of Liberty Forge, on the banks of 
that creek, in 1872, and was there from that time to the 
date of his deposition (November 7, 1883), with the ex- 
ray of less than a year (April, 1877, to February, 
1878), and that during that time the water in the creek 
Ww as never so high to his knowledge as it was in August, 

873 (D. S-reb. 206, Ans. 2, 31 and 35-36). Samuel M. 
es Sa testifies that the creek has never been as high 
as in August, 1873, since he moved to it in March, 1873 
( /d. 248, Ans. g—11): yacod Kunkel, since he moved there 
in 1868 (/d. 252, Ans. 2): John F. Wire, for eighteen 
vears (/d. 274. Ans. 18-20): . Barbara Ann Wi ire, since she 
was marvin. in 1868 ( /d/. 278, Ans. 16-17); John ape 
kell, that he - is “7 ‘d within sight of the creek since > IS5I 
or 1852 ( /7. Ans. 2), and that, except the flood ‘of 
15863, the w seca — (1573) has been the greatest 
flood in that time (Ans. 4-8): “ea Gray, that the flood of 
August, 1873, was the istics, so far as he can recollect, 
In thirty-two vears, during which time he has lived along 
the creek. Besides the extr: ordinary character of it, an- 
other fact serves to impress the flood of August, 1873, 
upon the memory of many of the witnesses, namely, that 
its rising waters swept away a large number of water- 
melons from the patch belonging to George S. Sipe and 
John F. Wire on “ Kunkel’s Island,” on the Yellow 
Breeches Creek, at Lisburn (Boyer, /d. 207, Ans. 22; 
Deckman, /d. 248, Ans. 12, 13, and 20, 21: Kunkel, /d. 
Ans. 3-12; Sipe, /d. 267, Ans. 5-12; Mrs. Sipe, /d. 


to 


52, 

272, Ans. 11,12; Wire, /d. 274, Ans. 8-13; Mrs . Wire, /d. 
278, Ans. 9-14; Atticks, /d. 300, = 6, 7: Gher, /d. 
318, Ans. 8-27; Grissinger, /d. , Ame. J, S8, 26, BOs 
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Hart, /d. 394, Ans. 13-17, and many others). These 
melons were seen and caught at various points along the 
creek (Boyer, /d. 211, Ans. 51; Deckman, /d@. 248, Ans. 

2; Kunkel, /@. 253, Ans. 12; Martin, /d@. 308, Ans. 8-11; 
Grissinger, /d. 388, Ans. 11; Hart, /d. 394, Ans. 13, and 
others), and gave to the flood the name of “the water- 
melon flood.” (Bover, /d. 211, Ans. 47-50; Kunkel, /7. 
253, Ans. 4, 5; Atticks, /d. 300, Ans. 1; Martin, /d. 308, 
Ans. 5, 6, and others. } 

In the face of this great array of evidence, complainants 
were forced, upon the record, to “formally admit that 
there was a flood along the Yellow Breeches Creek in 
August, 1873, and that that flood carried away some of 
Sipe and Wire’s watermelons” (C. Vol. 3, top of p. 1925); 
not, however, until additional evidence had been drawn on 
cross-examination from their own witnesses in rejoinder 
(D. Smith, C. Vol. 3, 1901, Ans. 46-51, and 1904, Ans. 
64-71; D. Weaver, /d. 1924, Ans. 48-50). 


THE ETTER AND SHANKLIN FOOT-BRIDGE 


The witness Hoffman testifies that the foot-bridge at 
Ditler’s, or, which we have seen to be the same, Etter and 
Shanklin’s Mill, was washed away by the freshet of 1873, 
but does not say how much of it. 

David Spangler, who lived from April, 1573, to April, 
1875, upon what is known as the Studebaker farm (D. 
Spangler, D. S.-reb. 425, Ans. 1-6 and 21~23; H. Miller, 
/d. 441, Ans. 2-11; Mrs. E. — /d. 452, Ans. 2-5; 
D. Spangler, Jr., /d. 454, Ans. 2-3), which lay along the 
Yellow Breeches on the York rahe side, at the Etter 
and Shanklin foot-bridge, the farm building being close to 
the bridge (D. Spangler, Ans. 6), and the dwelling-house 
only about two hundred yards from it (H. Miller, Ans. 
12), testifies that while he lived there said bridge was 
twice damaged—once entirely swept away—in February, 
1875, and at another time partially carried away, the latter 
occasion being “72 the afler part of the summer- —after 
harvest” (which in that neighborhood occurs in July )— 
when the York County end was carried away (Ans. 8 
10). He further explaius that the end referred to was 
the inclined platform (Ans. 18-21), which rested partly 
on land and partly on trestles. (/d. and H. Miller, /d. 


ae + 


143, Ans. 21; D. Spangler, Jr.. /¢. 454, Ans. 20, and 


- 


othe rs. 


Henry Miller, who lived with Spangler during the en- 


. , , , ; : 
» Studebaker farm, testifies to 


en 


tire two vears he was at th 
the same eflect (/d@. 442, Ans. 15-24), and further, that 


the York County end, the length of which, according to 


-_— 


+? " 
his recollection, was about sixty feet (Ans. 20), was car- 
ried away 4y a food, which occurred in August, 1573, 


and that when the bridge was carried iwav in February, 
IS75, the damage was done 64 

Mrs. Elizabeth Spangler, who lived in his familv from 
Nav or lune. 187 i. NI rch 4, 175; and who was mar©r- 
ried to his son, D. Spangler, |r., in October, 1574, testi- 


hes that the piatlorm at the 1orkK County end Was Carried 
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Amos Zimmerman, who lived along the creek on the 
next farm below the Studebaker farm, testifies that York 
County end or platform of the Etter and Shanklin bridge 
was torn away by Avg water, in the middle of August, 
1873 (Ad. 450 Ans. S—14),and that the bridge was subse- 
quently carried away éy zce in 1875, about the latter part 


of February. Ans. 15-16. 
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time. (Samuel M. Deckman /d. 249, Ans. 17 and 30-: 
Mrs. Ellen Shaffer, /d. 295, Ans. 13 and 31; Atticks, Ad. 
sor, Ans. 11, 12: Snell, /d@. 415, Ans. 31, 32; Grissinger, /d. 
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William W. Hart worked as farm-hand for Jeremiah 
Grissinger during the vear 1873 ( Grisinger, /d. 387, Ans. 


. 
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3-7: Hart, /d/. 394, ans. 5-7}, and at the time of the water- 
melon flood (Grissinger, Ans. 8-12; Hart, Ans. 13), which 
Mart fixes as in August, 1873 ( Ans.g and 20), they went 
tovether to the Yellow Breeches Creek, to a point about 


amie below Etter & Shanklin’s Mill, and whilst there 
saw a part of a foot-bridge floating down the creek 
Grissinger Ans. 11: Hart, Ans. 13). Grissinger says 11 
was about one-third of a foot-bridge. ( Ans. 17. 

Henry Anderson testifies that a part of a foot-bridge 
came down the creek on the August, 1573, flood—the 
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Jacob J. McLaughlin ( “/. 763) fully corroborates hi 
father. He testifies to the tishing expedition along the 
+ 1} ‘ @ Oe a 8 . We . aa - . r —_ } 
Yellow Breeches Creek with Hoffman in 1873, and 
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time with sutlicient detiniteness bv the fact that the corn 
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mill and the foot-bridve ) Ans. 11). and 


' } ; 9 Bees ‘ oe —__— ] _ oll 
of the foot-bridee that was rnieht below the flour mull 


taken away by part of another foot-bridge that came 


Fa SEL PALS ot 


124 


down from some place” (Ans. 16). Tle further testifies 
that he never went fishing on the Yellow Breeches after 
1573. (Ans. 24.) 

To this testimony with regard to the carrying away 
and repairit ng of the Etter and Shanklin foot-bridge, the 
complainants attempted no reply beyond a superficial 
attack upon a statement made by one of defendant's wit- 
nesses, Amos Zimmerman, with regard to the time when 
the repairs were made. 

~~ we are not guite done with the testimony of 
William J. Maglaughlin. Ue further testifies that whilst 
om al sad Lioffman were thus encamped at Etter and Shank- 
lin’s mill, they went together to Drawbaugh’s shop to 
get a net with which to catch bait fish (7d. 752, Ans. 19 
22), and that Drawbaugh then and there omel them 
and talked to them through his talking machires ( Ans. 
2-25), and the witness identi ies * E shibit I.’ as one of 
the instruments which he saw there at that time. (Ans. 
20. | 

Thus, then, the defendants proved: Ist, that there was 
ci Hood Or freshet along the Yellow Breeches Creek, on 
August 18, °73; 2d, that the witness, Hoffman, was 
there at the time; 3d, that the foot-bridge (or at least a 
part of it) at Etter and Shanklin’s (or Ditler’s) mill was 
washed away by said flood; as was, 4th, another bridge: 
sth, that Hoffman was at Daniel Drawbaugh’s shop, and 
saw talking machines there, at the ume of said flood, and 


a) 


6th, among which was * Exhibit I.” 

This was certainly as complete and satisfactory a vin- 
dication of the accuracy of the memory of Hoflman as 
could be desired. But we have not yet exhausted de- 


fendant’s proofs. 
7 ‘ 
OTHER BRIIXN-GES 
It may be admitted that Hoflman was in error in re- 
; , ‘ " : Pt , P ’ * ** 5 . . Y 
vard to the “red bridge up at Heck’s. But it must be 


noted that he oes not pretend to have any personal 


‘ 
Knowledge of the carrying away of any such bridge. 
lle merely states that his visit ) Drawbaugh’ s shop was 


at the time of a freshet, rar ‘arried away said bridge, 
without, however, claiming to have been present x when it 


Was carried away. or to have been at its former site afler- 


te Ail 


wards, or, indeed, to have any personal knowledge of its 
location. The very fact of his having called the Etter 
and Shanklin mill by a name by which it was xoft com- 
monly known, as he supposed, demonstrates his unfamil- 


jarity with the names of localities along the creek. The 
Hood was an extraordinary one, and great damage was 
done by it; bridges were swept away to his personal! 
knowledge: several bridges above Etter and Shanklin’s 
were reported to have been carried away, and wete 
actually carried away, as will appear further on. These 
reports Hlottman may have heard at the time, and in 
what exaggerated form it is impossible to tell. So that 
it is easy to see how he may have been wrong with re- 
gard to the “red bridge up at Heck’s,” without detracting 
anything from the general accuracy of his memory or the 
honesty of his testimony. 

We will now discuss as briefly as possible the testi- 
mony in the case bearing on the carrying away of 
bridges above Etter and Shanklin’s mill. 

1, Lhe Andersontown Foot-bridec. — The foot-bridge 
highest up the creek, with which we have to do, at the 
Andersontown fording was in 1573, about three-quarters of 
a mile above Lisburn. (]. F. Wire, D. S.-reb. 277, Ans. 


53°) 

Mrs. Barbara Ann Wire testifies that a couple of 
days after the flood which carried away the watermelons 
belonging to her husband and George S. Sipe (7d. 279, 
Ans. 22), and which she fixes asin August, 1873 ( Ans. 7 
13), she started to visit some friends living at Siddons- 
town (Ans. 31~-34),and when she went down to the creek 
to cross “the bridge above Lisburn, toward Anderson- 
town, it was gone. (Ans. 20-21.) 

John F. Wire testifies that the flood of August, 1573, 
which took away his watermelons, also carried away the 
foot-bridge at the Andersontown fording, above Lisburn 


(sd. 27%. Aas. 22-2 ay Ile does not state his means olf 
4 


knowledge, but it is highly probable that he had personal 
knowledge of it, as the bridge was only “about half a 
mile ~ from his house. Ans. 54). George W. Atticks 


corroborates. (4d. 301, Ans. II.) 
This bridge could not have been carried away later 
than 1873, as in that year a wagon-bridge was built to 
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Third—That David Smith, who is not shown to have 
any special means of knowledge, does not remember that 
the bridge was carried away in 1873. (/d., 1899, Ans. 
35.) 

No further contradiction or impeachment of defendants’ 
witnesses with regard to this br idge was attempted, eX- 
cept by the general statement of Henry M. Bitner with 
regard to all of the bridges in the « Upper End ” of Lower 
Allen township, which statement will be discussed here- 
after. 

4. Zinn’s Clover Mill Foot-bridge.—By far the great- 
est amount of testimony taken respecting the bridges re- 
lated to this foot-bridge, which was the next above Eb- 
erly’s Mills and the Etter and Shanklin mill. We will 
tind it most convenient to consider this testumony in the 
following order, namely: testimony of (@) defendants on 
sur-rebuttal, (4) complainants in rejoinder, and (c) of de- 
fendants in sur-rejoinder,—first premising a few explana- 
tions with regard to the location of the bridge and the 
residences of : some of the witnesses. 

On the map of the vicinity of Eberly’s mills, contained 
in complainants’ book of exhibits, Zinn’s clover mill ap- 
pears. It is the building marked « Clover Mill,” highest 
up the creek shown on ‘said map, and stands on the west 
bank of the same, near several buildings marked “ A 
Zinn.” 

The foot-bridge is not shown on the map, but it stood 
in 1573 and stands to-day a very short distance below the 
clover mill, and between the road which appears to cross 
the creek and the road which does not appear to, but in 
point of fact does, cross the creek. 

Following the course of the stream, these houses ap- 
pear on the Cumberland bank, namely: First, A. Zinn, 
occupied in 1873 by Adam Henry Zinn (Hess, D. S-rej., 
Or, Ans. 41). Second, Dr. W hitman, occupied in 1873 
<p Samuel M. Deckman (A7/., Ans. 40, and Deckman, /d., 

83, Ans. 37). Third, « E. Worley,” occupied in the same 
vane by Ezekiel Worley, opposite which is a point in the 
creek known as * Worley’s Ripples” (Deckman, /d., 17, 
Ans. 80). Below Worley’s and around the bend of the 
stream on the York County bank, at the point where the 
road crosses the creek, by a bridge, is Miller’s mill, at 


which, during the summer of 187% lived Samuel C. 


Weber ( Weber, /7@., 148, Ans. 1-3). Still farther down, 
but on the Cumberland County < « is the house of John 
-C. Comfort, the confidential agent of and procurer of 
evidence for the complainants below. 

South of Miller’s mill, and in a straight line between it 
and the clover mill, is a house marked « C. Hess,” occu- 
pied in 1873 by Peter Hess ( Hess, /¢. 59, Ans. 7); directly 
west of which, and on the same road with it, is a house 
marked * Jas.” or “ Jac. W. Moser,” occupied in 1873 by 
Jacob W. Moser (Hess, /7., 60, Ans. 35). The house 
south of the last-named and marked «H.G. Moser,” 
was — during the same year by Jacob Collins. ( £7, 

Ans, 38. 

It is w ell to keep in mind these names and localities, as 
they are referred to more or less frequently, and a knowl- 
edge of them will enable us to better understand the force 
of the testimony. 


(a.) Testimony of defendants tn sur-rebuttal: 


Samuel M. Deckman moved to the place on the Cum- 
berland bank of the Yellow Breeches (marked on com- 
plainants’ map “ Dr. Whitman”), March 4, 1873, which 
date he positively fixes by the deed of conveyance which 
he received for said place (S.-reb. 248, Ans. 7-9: see also 
Hess D. S.-rej. 60, Ans. 40). He testifies that between 
the latter part of July and the 15th of August of said 
vear, the watermelon flood occurred (Deckman S.-reb. 
258, Ans. ro-14). After giving the details of the flood 
at some length, he testifies further that it took away one- 
half of the clover mill bridge (Ans. 17); | This he fur- 
ther explains in his subsequent deposition in sur-rejoinder, 
in which he gives fuller details}; and that he had occa- 
siod to visit the site of the bridge direc tly after the freshet. 
(Ans. 36. ) 

“« Question 42. When you were at Zinn’s clover mill 
immediately after the flood of 1873, did you notice that 
the foot- bridge had been carried away? 

“ Ans. Yes. sir: that is what I had went for. I was 
told by my nearest neighbor, Andrew Shell--now dead 
and gone—that the half of the bridge had been carried 
away, and I went up to see.’ 

George W. Atticks testifies, after fixing the date of the 
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immediately after the flood of 1873. did you notice that 
the foot-bridge had been carried away? 

“ Ans. Yes, sir: that is what I had went for. I was 
told by my nearest neighbor, Andrew Shell--now dead 
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watermelon flood, that he was at the site of the clover 
mill bridge after the flood, and saw that it was gone. (See 
Ans. 10, cited above, in connection with the forge foot- 
bridge. 

Mrs. Ellen Shaffer, a daughter of Andrew Shell (/d. 
294, Ans. 2}, who lived in 1873, near the clover mill in 
Cumberland County, not far from the creek (see supra 
and also map), whilst she lived two miles away, on the 
York County side of the creek ( Ans. 8-18), testifies that 
she was in the habit of visiting her parents about every 
two weeks (Ans. 19 and 21), crossing the creek at the 
clover mill bridge: that she visited home about a week 
after the watermelon flood ( Ans. 21, 22), and had to be 
taken across the creek in a boat by her father (Ans. 23), 
because the bridge at the clover mill was gone ( Ans. 26). 
That it was gone she does not testify from mere rumor, 
but from personal observation (Ans. 70). She does not 
remember how long it was down, but when it was re- 
built she used it again (Ans. 27-29), crossing by boat 
only so long as the bridge was down. (Ans. 30.) 

Isaac Gray, who lived about half a mile above the 
clover mill, between it and the fulling mill, at a point not 
shown on the map, testifies that the watermelon flood, the 
the date of which he fixes asin August, 1873, carried away 
the clover mill foot-bridge ( 77. 311, Ans. 9), and that he 
went to the site of the bridge an evening or two after it 


was Carried aw ay, and saw that it was gone ( Ans. 35-59). 
although he cannot remember the exact extent of the 


damage. (Ans. 58, 59.) 

James Shaffer (/d. 254) testifies that she clover mill 
bridge was carried away by the watermelon flood in 1873 

( Ans. 7), and remained down until May or June, 1874. 
a it was rebuilt by boss David Smith, John Greenfield 
being one of the laborers, and witness himself assisting. 
( Cross-ans. 44, 45 and 88~-9o.) 

That witness was right with regard to the carrying 
away of the bridge in 1873, is abundantly shown by the 
testimony of the witnesses above cited, and was over- 
whelmingly shown by defendants in sur-rejoinder, but it 
is quite apparent that, with regard to the repairs of the 
bridge, he confounded different floods. 

Jeremiah Grissinger testifies that at the time of the 


watermelon flood it was reported that the clover mill 
bridge was carried away by said flood. (/d. 388, Ans. 


14.) 


(6.) Complainants’ testimony in rejornder. 


To this testimony the complainants replied frs¢ by at- 
tacking the date fixed by James Shaffer for the repairing 
of the bridge. wang showed by a numher of witnesses 
(D. Smith, C. Vol. 3, t894; D. Weaver, /d. 1917; A. H. 
Zinn, /d. 1955: W. Umbergher, /d. 1951: John Green- 
field, 2014, and John Macallister , /d. 2082), that the re- 
pairing concerning which Shafler testified, and in which 
Smith and Greenfield took part, was done in June, 1875, 
the bridge having been taken away the previous spring 
by the ice flood. Attention must be here called to the 
somewhat adroit but certainly unfair attempt to induce the 
Court to believe that defendants had set up the theory 
that the clover mill bridge, after being carried away by 
the August, 1873, flood, was not repaired until it was _ re- 
paired by Smith and Greenfield, as follows: C. Vol. 3, 
agit. A. Lie Zinn. 

*Q. < It has been es that that bridge was 
carried aw way in August, 1873, and was down until “David 
Smith and John Greenfield put itup at the time you sent 
James Shatler to help them; is that the fact or not?” And 
/d. 1975, W. Umberger. 

*(Q.12. It has been alleged that the Zinn bridge was 
carried away by high water in the summer of 1573, and 
staid down until it was put up by Daniel Weaver and 
David Smith; is that the fact or not?” 

No such thing has been alleged or suggested by any 
one except James Shaffer, and by him only in reply to 
questions put to him by complainants’ counsel on cross- 
examination. It is of no great importance, but it illustrates 
the characteristic want of candor prevading the whole of 
complainants’ proofs. 

Second, by calling three negative witnesses 

(a) David Smith. (/d., 1899. ) 

« Q. 35. It has been alleged that Zinn’s clover mill 
bridge and Zinn’s fulling mill bridge were carried away 
by a flood in August, 1873. Do you remember any such 
occurrencer” * A. No, sir.” A mere want of recollection: 
and, besides, it is not shown that the witness had any 
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special opportunities for knowing whether or not they 
were carried away in that year. 

But they succeeded no better with 

(6) A. H. Zinn. (/d., 1961 

*Q. 52. It has been scot that that bridge was 
carried away in August, 1873, and was down during a 
considerable portion of that summer and fall; 1s that the 
fact or not?” 

ch, Nao. 

* * a sa sae x 


. 


« C. Q. 103. I suppose you don’t remember any flood 
in the Yellow Breeches Creek in the year 18737” 

« A. No, sir.” 

x « oe * * ox . 

*« C. Q. 107. Counsel for complainants, in view of the 
testimony that has been given on the subject, formally ad- 
mitted upon the record, after cross- -question 50 of Daniel 
Weaver, that there was a flood on the Yellow Breeches 
Creek in August, 1873. Now, will you please explain 
how it is that although you were living on the banks of 
the creek, and although you had fields on both sides of 
the creek, vet you have no recollection whatever of 
that flood?” 

‘A. My memory don’t teach me so far back as that, 
unless [ have something particularly to remind me of wt 

Nor with (c) William Umberger. ( /d., 1975.) 

*‘Q. 17. It has been alleged that the Zinn bridge 
was carried away by high water in August, 1873; is that 
the fact or not? } 

“A. To the best of my knowledge it was not. 

“Q. 19. Could that bridge have been carried away so 
that people had to cross there in boats, or wade, after the 
flood went down, without vour knowing it? 

A. I think not. 
* 7 * * * . * 

* Cross-Q. 43. In direct question 19 you were asked, 

‘Could that bridge have been carried away, etc., without 


vour knowing it?’ and vou answered ‘I think not.’ 
To what flood had you reference in giving your answer? 


< A. To the flood of 1575. 


‘Cross-Q. 107. In your soth, 41st and 42d answers 


oem 


i RE gy: 


you say that you saw the clover mill bridge down in the 


spring of 1875, and also in the spring of 1884; are we to 
understand that those are the only two years in which you 
saw that bridge down? 

“A. Yes, sir; to the best of my recollection. 

« Cross-Q. 108. And you lived in the immediate 
neighborhood of it how many years? 

« All my life, excepting two years; in all about twenty- 
seven years. 

« Cross-Q. 109. I suppose you may have seen it 
down at times of which you do not recollect, may you 
not? 

«A. Yes, sir; it is possible. 

“Cross-Q. 110. And it may have been down whilst 
you lived near it, at times when you did not know it, may 
it not? 

“A. Yes, sir; it might. 

These are fair illustrations of the value of the negative 
testimony with which complainants have sought to re- 
but the positive proofs of defendants. 

And third. By the general denial of the supervisor, 
Henry M. Bitner, that th: it bridge was carried away. He 
predicates this denial upon the fact that he received no 
notice to put up any foot-bridge over the Yellow Breeches 
Creek during his term of office. 

To fully appreciate the entre worthlessness of the testi- 
mony of this witness, it would be necessary to read together 
his two depositions (1st dep. C. Vol. 3, p. 1929, and 2d dep., 
/d. 2350). For shutiling and evasion, looseness of state- 
ment and unreliability of memory, his testimony in this 
case is unique. It would be impossible, in the compass 
of a brief, to point out all of the discrepancies and contra- 
dictions of this witness, or the instances of his failure to 
understand or unwillingness to answer in a _ straightfor- 
ward manner, questions which would have been plain 
to an ordinary intellect. It is mot necessary to 
assume, and it is not here assumed, that he 
gave his testimony with any dishonest intent. 
He seemed throughout to be possessed with an idea that 
an attack was being made upon the honesty of his ad- 
ministration of the " office of supervisor w hich must be 
resisted. In every question he detected a covert thrust 


ee i 


if 
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which must be parried. It was, therefore, well nigh im- 
possible to get information from him on cross-examina- 
tion. His constant reply in his second deposition to ques- 
where, and by whom certain work was done, 


tions when. 
being that “ his acccunts were satisfactory to the auditors 
nd should be so to ever, body else.” For the statements 
which he did, when urged by repeated questions, make, he 
a sthat he rele: ‘tly upon his book and partly upon 


; . ‘ 


. . i . . . s* 
his memorv. The book. however. is entirely unreliable. 
It is not a book of original entries made at the time the 
Work Was acone. Hle testines that tne tow nship work on 


bridges during his term of ofthce was done in 


the summer (2d dep. Ans. 38, 41, 44, 70; Ist dep. Ans. 
61, 62 ef a/., probably from April to October, if the month 
r ' } 


the book Died anvthing be Yet his 


. , 4. ‘Ty 
‘ stds sii Liit ‘ 


s* oc tale ? 
Uaics “t} } Cctl a = 
, a , . ~* s 1. | } : 2 % , "45 o r 
DOOK Dears at the head of each page the vear date 

eo i wen $43 frtie< tinnt the book was not e.« tixed 


IS74, and he tesun nat 
ter Januarv 1, 1874 (2d dep., Ans. 


4 | 
32-34 and Sj. ail at one time, ‘i. 49, from four to nine 
n onths afterware e Ss CUSTOM Was to keep the accounts 


himself. if he happened to be 
iccounts given by themselves 
(2d dep.., 


** 


or *some One person that superintended 
Ans. ~O. &8 SQ. O4 , Some of his accounts were kept in 


iting mnev are now produced nor Is their absence acC- 


Writ | oy < 4 ; < 
counted for). but he does not know that all were ( /d., 
Ans. 60): some of the accounts that were given him by 
others were in writing, and some maybe not” : 4d, Ans. 


68). He does not know whether or not he kept an ac- 


‘ount in writing of his cash payments. (Ad. 62.) 
bere ¢ 1], } LT. «¢ , ——— st : ane . : ‘ 
After the book was fixed up in writing wt the time 


to. other accounts were handed to him and 
tered in the book in pencil | fd... Ans. 79). Alterations 


. 4 LUN 
f figures in the entries appear to have been made ( “7, 
Ans. SS and gt}. and after this fact came out in evidence, 


ants counsel hastened to contradict the witness, 
had sworn that John C. Comfort had the book in his 


possession, by stating upon the record that the witness 
he book was brought from Mr. 


was “in error: that the 
> + x - . } . 1 . } : + ? ~ . - 
Bitner’s house bv the complainants’ counsel and Mr. 


ther and has been in the personal custody of 


Comfort togeth " 
complainants’ counsel, exclusively ever since,” evidently 


4 


¢ that -he court would not form a very exalted 
opinion of the scrupulous honesty of their confidential 
agent and traveling companion. The book contains very 
few dates, and shows nothing as to the various places 
where work was done, and scarcely anything as to its 
character. / 

But the memory of the witness is even more unreliable 
than his book. This is shown throughout both of his 
depositions, and no adequate idea of the extent of his 
torgetfulness can be given except by quoting them entire 
He has no recollection at all of the flood of. 187 3, which 
must have caused great damage to roads and bridges as 


anticipati ting t 
he 


well in his district as elsewhere. He recollects very 
little of the work that was done during his term of office, 
and even with his bouk before him. he canno: tell what 
work particular individuals did, nor where, nor, unless the 
date appears in his book, when: and as to minuier details 
his memory ts a perfect blank. 

The amount which he expended on roads and bridges 
during his term of office was 5750.91, but when asked to 
look through his book and point out all the items of work 
at which he recollects of being present and superintending, 


he is able to remember only twe: one item of $15.62 and 
another of $3.37 (second dep., Ans. 77). Ue seems, 


however, to have settled his account with the auditors, 
and then dismissed from his mind everything connected 
with the supervisorship. It appears that in 1573 he owned 
two farms, which occupied much of his time. (First dep.. 
Ans. 51-54.) In his first deposition he declares that he 
supervised all the work on roads and bridges in the town- 
ship, except tzvo or three times, on wagon bridges over 
near Lisburn (Ans. 55). “I left very little for others to 
supervise—very little” (Ans. 74). He says he “ super- 
vised nearly all the te making, both bridge-repairing, 
filling up mud-holes and opening drains, nearly all of it 

( Ans. 73). Inhis second deposition, however, he admits 
that it did not suit him to superintend work over about 
Lisburn (Ans. 58 and 64), and that “a man (Joel Fet- 
row) superintended a few little odd jobs out there, and 
Michael Smyser: I don’t recollect any others, if Imistake 
not ” (7d., Ans. 65). But it appears from witness’ book 
that Joel Fetrow was allowed pay for twenty days ( id. 
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Ans. 66—535)}. or six davs more than the supervisor him- 
How many days Michael Smyser acted as superin- 


tendent or deputy supervisor does not appear, and the 


self. 


Witness does not, it will be observed, say with great posi- 

tiveness that there were no others. 

to believe that bridges may have been 
, flood, and repaired by 


[t is quite easy 
carried away by the August, 1573 
deputy supervisors without even the knowledge of Litner, 
or, if he did know it at the time, without his recollecting 
it. If he had personally supervised all of the township 
work, and had been a man of reliable memory, his failure 
to remember the repairing of anv bridges in 1573 might 
have been of greater value; but in view of the evidence 


. > . >. . . . , 
f defendants in sur-rejoinder, it is entitled to none. 


>) Testimony of defendants in sur-rejoinder. 


~ - . . . " . , 
So far as regards the flood and bridge controversy the 


_ 


ittack of complainants in rejoinder was on the clover 
idge. Whether or not it was swept away Is not 


verv material in the case. Whether it stood or fell in 
August, 1873. the witness, Hoffman, ts ampiy corrobo- 
rated. And with the flood formally admitted, the carrving 
away of the Etter & Shanklin and Andersontown bridges 
| ving away of the 


- 


practically uncontradicted, and the carr 
es but feeblv assailed. defend- 


e and fulling mili brid 


, 
‘ 
aa 
, 
7 
: 


might have rested. had thev not desired to show to 


torg g 
ants 

the court by evidence so overwhelming and conclusive 
that complainants would not dare to question it, the entire 
good faith and truthfulness of defendants’ allegations with 
regard to the carrving away of the clover mill foot- 
bridge, and the utter groundlessness of complainants’ at- 
tempts at denial of taem. They, therefore, called a num- 
ber of persons who were either eve-witnesses of the car- 
rving away of the bridge in August, 1873, or resided in 
the Immediate vicinity of it at that time. The following 
is an abstract of their testimony: 

J. ¥. Fetro (D. S.-rej. 2) testifies that he was present 
on one occasion when the foot-bridge at Zinn’s clover mill 
was carried away by high water ( Ans. 4): that George 
Haring and Frederick Deckman were with him at the 
time Ans. 5 S): that thev went tovether down to the 


. 
_ 


creek to see it, having heard that it was high ( Ans. 8 9); 


rl 


139 


that it was in the summer some time, but he cannot fix 
the vear (Ans. to-11): that he and Haring and Deck- 
man stood near the bridge, and above it (Ans. 12 and 
21); at the fording of the wagon road (Cross-ans. 32 
33); and saw a tree-top, which had a branch sticking up 
out of the water, float down the stream, and strike and 
carry away the foot-bridge. ( Ans. 13-19.) 

On cross-examination he testifies that there were other 
folks present at the time, but he cannot remember who 
they were (Cross-ans. 29). And that it is his recollec- 
tion that the foot-bridge was rebuilt the same fall that it 
was carried away ( Cross-ans. 95-98). 

Frederick Deckman (7d. 11) testifies that he was 
present on one occasion in August, toward the last of it 
(Ans. 14), the year, however, he does not fix, in com- 
pany with George Haring and John Fetro, when the foot- 
bridge at Zinn’s clover mill was carried away (Ans. 3 
and 4). He testifies that he and Haring and Fetro were 
standing about fifty yards or so from the bridge on the 
York County side (Ans. 5-7), when they saw a tree-top, 
or what was between a tree-top and a log (Ans. IT), 
with a hook on it, float down the creek and pass under 
the foot-bridge, which was caught and carried away by 
the hook (Ans. 7-9): that about a month afterwards, as 
nearly as he can tell, he went to the place of his brother, 
Samuel M. Deckman, who lived within about three hun- 
dred yards of the Yellow Breeches Creek, on the Cum- 
berland County side, and then saw some piers similar to 
those belonging to the foot-bridge lying on the tsland at 
Hess's ( Ans, 15-27). 

George F. Haring (7d. 27) testifies that on a certain 
occasion, about perhaps the last of August or beyinning 

of September ( Ans. 18), the vear, however, he does not 
fix, he, John Fetro and F rederick Deckman went together 
to the Yellow Breeches Creek to see the high water (Ans. 


3-7); that whilst they were standing on the York County 


side, just above the foot- bridge at Zinn’s clover mill, they 
saw a tree upon which was a limb that stuck up, swim- 
ming down the creck (Ans. 8-16), and saw the foot- 
bridge caught and <r h by the limb (Ans. 11, 12 and 
21), and that the tree and the timbers of the bridge 
floated down the stream ( Ans. 21~-24). He remembers 
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of hearing the ice flood talked about at the tume it oc- 
curred, and thinks that the occasion Sty. yee he 
testifies was before the ice flood (Ans. 19, 20 and 2 

Edward P. Springer (7d. 16), testifies ih it for ten ye irs 
prior to 1877 she lived with Jacob K. Shell, who was his 
guardian, in Fairview township, York County, Pa., about 
a mile anda half from the foot-bridge at Zinn’s clover 
mill (Ans. 4-8); that in the year 1873, whilst George W. 
Atticks lived in the tenant-house belongiag to Shell, he 
(Springer) and Atticks owned a boat on the Yellow 
Breeches Creek, in partnership ( Ans. 9-23); that he sold 
his interest in it to Attucks when the latter moved away 
from Shell’s house (Ans. 15-17): that he never had an 
interest in any other boat (Ans. 10); that during that year 

August, and whilst he and Atticks sull owned the boat 
in partnership, there being a flood along the Yellow 
Breeches Creek, he went in company with Atticks and 
Shell to the creek to secure the boat (Ans. 25-29); that 
after having secured it Atticks went home and witness 
and Shell went down the creek as far as the foot-bridge 
at Zion's clover mill ( Ans. 31, 32); that they remained 
there for some time, and whilst there a tree having a limb 
or snag on it came down the creek, struck the foot- 
bridge and lifted it off ( Ans. 37-39), and that the bridge 
and the tree then floated down the creek as far as he could 
see (Ans. 40): that the talk was, in the neighborhood at 
the time, that the bridges at the forge, the fulling mill, 
and Etter and Shanklin’s mill were carried away by the 
same flood ( Ans. 50-51}. 

Jacob K. Shell (7d. 22) testifies that he has lived 
Fairview tow nship, York County, Pa.,a mile and a quar- 
ter from Zinn’s clover mill bridge, since 1852 (Ans. 1, 2); 
that in August, 1873 (Ans. 21), at the time of the water- 
venti flood (Ans. 9), whilst George Atticks was living 
in his ( witness’) tenant-house, the Yellow Breeches Creek 
being very high, he went in company with Edward D. 
Springer and George Atticks to it to secure a_ boat be- 
longing to Springer and Atticks ( Ans. 8-10); that having 
secured it, he and Springer went down the creek to the 
clover mill foot-bridge (Ans. 11, 12); that whilst they 
were at the foot-bridge they saw a tree come down top- 
foremost, and carry the bridge away (Ans. 15, 16), and 
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bridge and tree went down the creek (Ans. 17) until they 
were out of sight (Ans. 15). He further testifies that he 
knew of the foot-bridge at Zinn’s clover mill being carried 
away by the zee flood, but that happened a_ year or so 
afterwards. (Ans. 23, 24.) 

He testifies on cross-examination that his brother, An- 
drew Shell, was a carpenter, and that, to his knowledge, 
upon one occasion, when he was pot supervisor, he un- 
dertook to put up the clover mill bridge after it had been 
blown down in the dead of winter, and came near being 
killed by being caught between two logs at the time 
(Cross-Ans. 26, 27 and 32, 33). He further testifies, that 
+a lot of us neighbors put it up at that time, and we got 
our dinner at Adain Zinn’s.” (P. 25, Ans. 27.) 

George W. Atticks (7d. 35) testifies that he lived in 
Jacob Shell’s house from April,1873, to April, 1874, 
when he purchased a property near New Cumberland, 
and moved on to it. The date he fixes by his book ac- 
count with Jacob Shell, and by the deed for the property, 
which he produced ( Ans. 2~13); that whilst he lived in 
Shell’s house he owned a boat in partnership with Ed- 
ward D. Springer ( Ans. 14-17), and that he purchased 
Springer’s interest, when he ( Attucks) moved away, and 
carried the boat with him to New Cumberland ( Ans. 1g, 
20): that he has never since that time had any boat in 
partnership with Springer (Ans. 21); that whilst they 
had it in partnership they kept it in Yellow Breeches 
Creek, near Grindstove hill, and at the time of the water- 
melon flood, concerning which he testified in his former 
deposition (see D. S.-reb, p. 300), it was at that place 
(Ans. 22-24); that knowing the creek to be high he and 
Edward D. Springer went to secure the boat, his im- 
pression being that Jacob K. Shell was also along ( Ans. 
5-27); after having secured it he went home ( Ans. 28, 
29), and Springer and Shell did not accompany him. 
( Ans. 30. ) 

Mrs. Eliza Collins (7d. 31) testifies that she lived with 
her husband Jacob Collins in York County, within a 
stone’s throw of the Yellow Breeches Creek ( Ans. 7), and 
300 yards from Zinn’s clover mill foot-bridge (Ans. 5), 
from 1868 to 1878 (Ans. 3), that during those ten years 
the foot-bridge was carried away four times, and was 
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once blown down by a storm (Ans. $); that it was first 
carried away in March, 1871, on a Sunday afternoon 
(Ans. g); next in August, 1873, by high water (Ans. 
10); the date she is enabled to tix by the birth of her 
voungest daughter, who was born June 22, 1873 (Ans. 
If, 12);again in the latter part of February, or in March, 


1875, by the ice (Ans. 13, 14), and again, the date she 
cannot give, by the breaking of Lantz’s dam ( Cross- Ans. 
33, 34); and it was blown down by the storm one 


Sunday in October, but the year she cannot positively 
fix. (Ans. 40, 41.) 

She testifies that the foot-bridge is not in sight from 
the house because of a grove of trees intervening ( Ans. 
6), but that it is visible from the spring where she was 
in the hahit of getting water for the house ( Ans. 23, 24). 
She testifies that at the time it was carried away in Au- 
gust, 1873): she did not see it fall, but she saw part of it 
going down the stream past her house ( Ans. 19, 20); 
that it was taken away by a large tree at that time; that 
she did not see the tree taking the bridge, but saw the 
tree floating down the stream with part of the bridge 
timber. (Ans. 21.) 

She further testifies that after being carried away by 
the in flood of 1875, the bridge was repaired in May or 
June—before hay-making—(Ans. 15), and that Daniel 
Weaver was supervisor, and had charge of the repairing 
(Ans. 16); that after it was carried away in August, 
1873, it was put up “the same fall—the same season” 
(Ans. 17): and that “ Mr. Henry Bitner was the super- 
visor, and Mr. Andy Shell did the work.” (Ans. 18.) 

Mrs. Adeline Moser (/d@. 45) testifies that she lived in 
Fairview township, about a quarter of a mile below Zinn’s 
clover mill foot-bridge for twelve years prior to 1878 
(Ans. I-9), and that she was in the habit of crossing said 
foot-bridge occasionally (Ans. 22, 23); that on the r4th 
of April, 1873, the day her daughter was born, Clara 
Eppley came to live with her, and remained until the next 
spring (Ans. 15-18); that whilst Clara Eppley was liv- 
ing with her inthe summer of 1573, when the corn was up 
pretty well, there was a flood in the creek which damaged 
her husband’s corn (Ans. 24-29), and which brought 
down a tree or log which knocked the foot-bridge away 
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( Ans. 30, 31); that she was told by the nearest neigh- 
bors that the bridge was taken away by atree. (Ans. 44.) 
Jacob W. Moser (/d. 50) testifies that he formerly lived 
on the Yellow Breeches Creek near Zinn’s clover mill 
(Ans. 2); that there was a flood along said creek in 
August, 1873, in roasting-ear tine (Ans. 3-6, 10); that 
Clara Eppley lived in his family at the time (Ans. 8), 
having come there in the spring of the same year (Ans. 
20); that during said flood the foot-bridge at Zinn’s 
clover mill was carried away by a tree or log (Ans. 12, 
13). He remembers that said bridge was carried away 
by the ice flood, which happened about two years after 
it was carried away by a tree or log (Ans. 14,15). He 
produces a book account which shows that Clara Eppley 
came to live in his family April 14, 1873. (Ans. 20.) 

Mrs. Clara Boyer (/d/. 54) testifies that she began to 
live with the family of Jacob W. Moser, in Fairview 
township, York County, Pennsylvania, on the day that 
their daughter Hattie was born, April 14, 1873, and lived 
there one year (Ans. 2-5); that whilst she lived there 
during the summer of 1873 Mr. Moser had a field of corn 
which was damaged by cattle vetting intoit, the fence hav- 
ing been washed away that vear by a flood ( Ans. 10-15); 
that at that time the foot-bridge at Zinn’s clover mill was 
taken away by a tree, or a part of a tree (Ans. 16, 17); 
that in 1875 the clover mill bridge was again damaged 
by an ice hood (Ans. 18}, but that she was not living at 
Jacob Moser’s at the time. (Ans. 19, 20. 

She further testifies that her know remy the carrying 
away of the foot-bridge in 1573 was obtained by hearing 
people speak of it at the time. (Ans. 21 

Peter Hess (//. 56) testified thathe farmed ata place 
(marked «C. Hess” on complainants’ map) belonging to 
his father, in Fairview township, York County, along the 
Yellow Breeches Creek (Ans. 2-10), that he took posses- 
sion of it in the spring of 1573, and continued to farm it 
until the spring of 1880 ( Ans. 9-10); that Hess’ Island is 
situated in the Yellow Breeches Creek, a short distance 
from, and within sight of, the piace where be was accus- 
tomed to water his horses ( Ans. 12 and 25); that a flood 
occurred along the Yellow Breeches Creek “in August, 
or after the goth of August, 1873” (Ans. 23); that after 
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the water fell, so that he could get down to the creek to 
water his horses, he noticed lying upon the upper end of 
said island “a log containing a limb, with a pier or pillar 
of a foot-log ” ( Ans. 26-34). 

Minnie <A. eral (/d. 63) testifies that she is a 
daughter of Samuel M. Deckman, and moved with him, 
where he now lives, on the 4th of March, 1873 ( Ans. 1-3); 
that she remembers a flood in the Yellow Breeehes Creek 

August, 1873 (Ans. 4). She testifies that the water 
was very high at that time, and that the foot-bridge at 
Zinn’s clover mill was carried away by a “large stub of a 
tree” (Ans. 5.6), which she saw at Hess’ Island about 
three or four days after the bridge was carried away ( Ans. 
7-10); that “there was bridge timber on the one part of 
the tree” at that time ( Ans. 11): that about four or five 
weeks after that stub of a tree came down in front of her 
father’s meadow, and lodged there ( Ans. 12, 13): that she 
saw the tree a good many times after It sale pte bridge 
away, and reme «mbers it with sufficient distinctness to make 
a sketch of it (Ans. 14-16), which is offered in evidence 
(Ans. 65): that the tree subsequently floated down to 
*Worlev’s Ripples.” and the top being cut off of it there, 
the root part was afterwards carried oft by high water 


Ans. 17, 18). She remembers :n ice flood inthe Yellow 
Breeches. whic h. she le stifles. was aft er the flood of 1573 
(Ans. 19. 20). She further testifies that duri ing the first 


summer that her father lived on the farm whi h he now 
occupies, he did some work on the roads, w orking under 
Andrew Shell, Henry Bitner being the supervisor at the 
time. (Ans. 21, 24.) 

George Martin (/d@. 65° testifies that the tree having 
bridge timber ertangled with it, which he before testified 
he had seen coming down on the flood (see D. S.-reb., p. 
309, Ans. 13), he first saw “a little above Hess’ Island com- 
ing down ~ (Ans 1); that he was at the time going up along 
the Cumberland side in a boat (Ans. 2): that he saw the 
tree lodge at the island ( Ans. 3,4), where it remained for 
some time, he cannot tell how long, as he didn’t take par- 
ticular notice when it went away (Ans. 5), and afterward 
floated down and lodged in front of Samuel Deckman’s 
house (Ans. 6,7). When he saw it lodged at the upper 
end of Hess’ Island the bridge timber was still entangled 
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with it (Ans. 8 and 10), but that he never saw the bridge 
timber down at Deckman’s. (Ans. 9, 10.) 

Samuel M. Deckman (/d. 78) testifies that he first saw 
the tree which is said to have carried away Zinn’s clover 
mill bridge in August, 1873, “lodged against a little isl- 
and, sometimes called Hess’ Island, a short distance be- 
low the foot-bridge—-about five hundred yards—three or 
four days after the water went down so that a body could 
get up along the shore, I saw it first.” (Ans. 6.) 

He further testifies the time when he saw it was “ in 
1873.” As near as I can get at it, between the latter 
part of July and the 15th of August ” (Ans. 9); that a part 
of the bridge timber, a pier, was then hanging to it. ( Ans. 
II, 12.) 

He testifies that “it lay there for some time —probably 
three or four weeks — and then it became loose after the 
bridge timber was taken off, from the creek having 
raised a little, and it then floated down to my place, 
lodged there against the shore on the Cumberland side 
till in °7§5—the ice flood—then it floated to my next 
neighbor below, Ezekiel Worley, hooked fast there on 
the York County side against a buttonwood tree that 
leaned over the creek; sometime during that summer 
that upright limb that caught the foot-bridge had been 
chopped off by some one of Worley’s family there; 
after the creek raised again after that the tree went 
away; that was the last I ever saw of it.” (Ans. 16.) 

He further testifies that the York County bank of the 
creek at the foot-bridge “is very high, probably twenty- 
five feet,” whilst the Cumberland bank is low, only from 
four to six feet high (Ans. 286); that the foot-bridge was 
composed of six logs or stretches (explanation and Ans. 
77), which appear to have been arranged in three pairs 
(passim e. g. Ans. 174); that York County end rested 
upon the high bank (Ans. 172), whilst a tree and a post 
formed the abutment on the Cumberland side (Ans. 158 
and 164), and the bridge was supported in the middle by 
two piers. (Ans. 8o. ) 

He further testifies that he was told “that the foot- 
bridge was knocked down bya tree.” Mr. Shell, “ right 
after the flood—the same day,” within a few hours after 
the accident occurred—Mr. Shell remarking at the time, 
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“a little while before the tree came down—lI chained it 
fast—towards morning. If I hadn't a-chained it, the 
whole business would a-went away” (Ans. 74); that he, 
Deckman, thereupon went up to the clover mill to see the 
damage that had been done, and found that none of the 
foot-bridge remained standing except the pier next to the 
Cumberland County bank, and the post on said bank 
(Ans. 166 and 272), with these exceptions, the whole 
bridge being thrown down (Ans. 70 and 166), and one- 
half of it, three logs and one pier, having been carried 
away, and the other three logs being chained fast to the 
tree on the Cumberland County bank. (Ans. 70 and 
173-4:) 

He further testifies that he had frequent occasion to 
cross the creek by the fording at the clover mill bridge 
(Ans. 85), and that he saw it down a couple of dozen 
times (Ans. 85 and 69); that it did not remain down 
very long, but was rebuilt in the fall a 1873, either in 
September or October. (Ans. 65-6 

He further testifies that he wd on the roads in 
Lower Allen township in 1873 (Ans. 21); that Andrew 
Shell engaged him to do the work (Ans. 22); that Henry 
M. bitner, who was the supervisor that year (Ans. 24, 
25), was not present when he did the work (Ans. 3°), 
but subsequently paid him for it (Ans. 26- 29) ; that in 
the fall of 1873 Andrew Shell asked him (witness) to 
help him put up the foot-bridge at Zinn’s clover mill, but 
that he declined doing so on account of rheumatism. 
(Ans. 32—34.) 

Samuel C. Weber (/d. 148) testifies that he lived at 
Miller’s Mill, Fairview township, York County, from the 
first week in February to the first day of October, 1873 


(Ans. 1-3); that there was a flood along the Yellow 


Breeches Creek whilst he lived there, between the 1oth 
and 15th of August (Ans. 11 and 12); that he saw two 
logs—apparently nailed side by side—come down the 
creek on that flood, and go over the dam (Ans. i3); that 
about a week after the flood he had occasion to go up to 
Zinn’s clover mill to see Mr. Adam Zinn (Ans. 14); 
that he could not cross the creek there because the bridge 
was gone (Ans. 16 and 17); that the York County side 
was gone, and the other side hung apparently fastened to 
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a tree (Ans. 18); and that the pier on the York County 


side was gone, and the other left. (Ans. 19. ) 

It ape from the deposition of Henry S. Rupp (D. 
S.-rej., p. 227), the township clerk of Lower Allen town- 
ship, and from the township book produced, that Henry 
M. Bitner, the Supervisor for the upper end of Lower Allen 
township, was allowed for township work $7895.91, and 
for his own time, 14 days, at $r. 50 per day, yt oo. It 
further appears that from the year 1866, down to the 
present time, with the exception of the year 1877 ($878.- 
27), the amount expended by Henry M. Sitecr was 
larger than the amount expended by any other supervisor 
in the “ upper end.” It also appears that from the year 
1866, down to the present time, the allowance to Henry 
M. Bitner, for his personal services as supervisor, was less 
than the amount allowed any other supervisor for similar 
services in the same district. 

In explanation of this state of facts, Mr. Rupp, who, in 
addition to being township clerk, had been during almost 
all that period one of the township Auditors, and who 
was one of the Auditors who settled Bitner’s account, 
testifies that “ Mr. Bitner gave most of the work out by 
contract, and did not look after it himself as the other 
supervisors had done before.” 

It is easy to see. therefore, how foot-bridges might 
have been carried away in August, 1873, and repaired 
soon afterwards without the knowledge of Bitner, and 
how, even if he knew of the fact at the time, he may 
have forgotten it. His book furnishes no information 
with regard to the location or character of the work done 
and seldom even its date; his memory is poor and his 
custom of committing the township work to others in- 
stead of superintending it himself, deprived him of the 
means of knowledge necessary to render him competent 
to negative the testimony of so many witnesses. We 
have already seen that his testimony cannot affect the 
Andersontown bridge, as a county bridge was built there 
in 1873. 

We have thus five eye-witnesses to the carrying away 
of the clover mill bridge in August, 1873, two of whom, 
Springer and Shell, fix not only the season of the year, 
but the year itself, and they are corroborated by Atticks. 
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[t is true that Fetro, Haring 2nd Frederick Dickman are 
not able directly to fix the year, but the circumstances 
they relate are the same as those given by Springer and 
Shell, and this, together with the fact to which Fetro 
testified, namely, that others were present; that Haring 
testifies to, namely, that it was before the ice flood of 
1875; that Deckman testifies to, namely, that he soon 
afterwards saw the bridge timber on “ Hess Island,” and 
the further fact that all three concur in fixing the occur- 
rence in the summer time, clearly show all five witnessed 
the same destruction of the bridge. Moreover, the subse- 
quent fate of the tree which did the damage is traced. 
Martin and Mrs. Collins saw it float down the creek with 
bridge timber sticking to it; Martin saw it lodge on Hess 
Island, whilst Samuel M. Deckman, George Martin, Min- 
nie A. Deckman and Peter Hess saw it with the timber 
still sticking to it after it had lodged there, and witnesses 
saw it still further down the creek. 

Furthermore, we have the testimony of seven persons 
who lived in the immediate neighborhood, and who were 
accustomed frequently to cross the bridge, that - Was swept 
down at the time of the flood of August, 1873, to wit: 
Mrs. Collins, Mrs. Moser, Jacob W. Moser, — Boyer, 
Minnie A. Deckman, Samuel M. Deckman and Samuel 
C. Weber, and of these all but Weber testify that the 
bridge was thrown down by the tree. 

As to the extent of the damage done to the bridge none 
of the witnesses in sur-rejoiner except Deckman and 
Weber testify definitely. According to them, whilst 
none of the timbers except a pier and a post remained in 
position, only about half of them floated away; the rest, 
having been chained to a tree, swung around and re- 
mained along the Cumberland shore. Those who were 
eve-witnesses of the accident say that the timbers, with- 
out, however, saying how many of them, floated out of 
sight. Possibly if questioned they might have been able 
to be more definite; possibly not, however. For in the 
excitement of the occasion, with the flood running high, 
they might not have noticed those which clung to the 
Cumberland shore, and the chaining of them, by keeping 
them partly, under water, may have kept them partly out 


of sight. 
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As to the repairing of the bridge, Samuel M. Deck- 
man, who was accustomed to cross the creek frequently 
by the fording at the bridge, and who did so a couple of 
dozen times, between the time it was carried away and 
time it was rebuilt, and was therefore well qualified to 
testify upon the subject, says that he did not actually see 
the work done, but that it was rebuilt in September or 
October, 1873. He says also that Andrew Shell asked 
him (witness), at the time it was rebuilt, to help put it up, 
but witness declined on account of rheumatism. His 
testimony shows further that Shell was, during that year, 
acting as a deputy supervisor under Henry M. Bitner, as 
witness did work on the roads at that time by direction 
of Andrew Shell, and was subsequently paid for that 
work by Bitner. In this he 1s corroborated by his 
daughter, Minnie A. Deckman. 

Mrs. Collins, whose whole deposition shows her to be 
‘a woman of exceedingly clear memory, testifies positively 
that the bridge was put up “the same fall, the same sea- 
son; that Mr. Henry Bitner was the Supervisor, and Mr. 
Andy Shell did the work; ” and it must be remembered 
that the bridge was plainly in sight of the spring where 
where she got the water for her household use. 

Andrew Shell was a carpenter (Jacob K. Shell. D. S. 
rej., p. 26 and 32; George S. Sipe, D. S.-rej., p. 269 and 
32, Ans. 32), and had been employed to repair this same 
bridge on two other occasions—once in August, 1871, when 
David Smith worked for him (D. Smith, C. Vol. 2m 
1895, Ans. 7), and once when the bridge had been blown 
down in the dead of winter, and at the time of repairing 
the hands were unwilling to get into the water, but were 
compelled to do so in order to rescue Andrew Shell from 
i perilous position. This, however, was a good while 
before the accident to the bridge at the time of the flood 
of 1873. (Jacob K. Shell, Ds a pp- 25, 26, Ans. 
26, 27, and 32-34.) He was not supervisor at this time 
(/d. Ans. 33); nor was he in 1871, as Samuel M. Bitner 
held that office for the upper district of —— Allen 
township in that year (see H. S. Rupp D. S.-rej., p. 229); 
vet he had charge of repairing the bridge, and, so far as 
the testimony shows, no regularly elected supervisor was 
present (Ans. g). The care with which he secured the 
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Cumberland end of the bridge by chaining it fast “ Zo- 
wards morning,” is at least an indication that he felt some 
responsibility with regard to the township property. The 
result of his precaution was that all of the Cumberland 
side of the bridge was saved, and thus the expense for its 
repair falling upon his township could have been scarcely 
more than the cost of the necessary labor. Unfortunately, 
Andrew Shell is dead, and cannot give any information 
upon the subject. As is also his son, Abraham Shell, 
who is shown by Bitner’s book to have worked for the 
township (H. M. Bitner, C. Vol. 3, p- 2360, Ans. 72),anc 
may have been employ ed on this very nity 

Were the question one of any great materiality, and 
did time and space permit, a number of other reasons 
might be offered in support of the testimony of Deck- 
man and Mrs. Collins; but enough has alre: idy been said 
to show that that testimony is more reliable than the 
negative testimony of such a witness as we have seen 
Henry M. Bitner te have been 

Adam Baker, the York County supervisor, was not called 
by either side on account of his age and infirmities. (See 
statement of complainants’ counsel, C. Vol. 3, p. 2081.) 
However, his son, Isaac Baker, was one of complainants’ 
agents employ ed in collecting testimony, and it is fair to 
presume, from the desperation with which they have 
fought ths case throughout, that if they could have de- 
rived any information of value through Adam Baker, they 
would have contrived some method of using it. 

But, /o conclude. The result of the flood discussion 1s, 
that instead of the witness E. B. Hoffman being contra- 
dicted and his date shaken, he is overw helmingly corrob- 
orated in every important particular, and the fact that he 
did see talking-machines at Draw baugh’s shop at the time 
and under the circumstances he testifies to, established by 
additional testimony. 


APPENDIX C. 


COMPLAINANTS NEGATIVE WITNESSES. 


Mr. J. Bailey (C. Vol. 2, 1095) testifies that on the 3d 
of March, 1878, he accompanied George W. Heiges and 
George W. Mumper to Drawbaugh’s shop; that Daniel 
Drawbaugh then and there showed them his electric 
clock and explained it at length, but that he did not men- 
tion the subject of electric speaking telephones or talking 
machines. See George W. Heiges, 7u/fra. 

Cyrus Bowman (C. Vol. 1, 666) testifies that he lived 
at Eberly’s Mills from April 1, 1874, to March 1, 1876, 
during which time he ran the grist-mill owned by George 
Leonard; that during that time he was down at Draw- 
baugh’s shop at various times, “ sometimes on business 
and sometimes not.” He remembers of seeing several 
of Drawbaugh’s inventions, but denies that he ever saw 
or heard of Draw baugh’s talking machine while living at 
Eberly’s Mills. “1 didn’t see anything of the kind, nor I 
didn’t hear Mr. Drawbaugh say anything of the kind, or 
anybody else ” (p. 674, Ans. 46). 

On cross-examination, however, he is able to recall, of 
all the machines that he saw at Drawbaugh’s shop, only 
“a clock, a nail cutter, and a bell, a machine that he had,” 
and fails to remember a large number of Drawbaugh’s 

machines which are testified to as being there at that time 
by numerous others of complainants’ witnesses (e. g. D. 
A. Hauck, C. Vol. 1, p. 820; E. M. Nichols, C. Vol. 1, p: 
S61). He admits further that he saw there “some of 
his (Drawbaugh’s) nicknacks that he was working at.” 

Cross-Q. 152. Did you know what the nick-nacks 
were? . 

Answer. No, sir. He always had different machines 
there that he was working. 

Cross-Q. 153. And you didn’t know what they were, 


did your 
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«A. It would have been very hard for a man to un- 
derstand what they were.” 


He is contradicted: 

First—By Frank D. Hackett (D. S.-reb., 690), who 
testifies that he moved to Milltown with Cyrus Bowman, 
and worked for him there from the spring to the fall of 
1874; that he heard Drawbaugh’s talking machine talked 
of at Milltown in the mill and in the store, « in the spring 
of 1874, while I working for Cyrus Bowman.” 

He further testifies that he heard a good deal of talk 
about it backward and forward by the people in the 
neighborhood, among others, by the peree g r, Abner 
Wilson (store blown up January 19, , C, Exhibits 
401, killed, prior to November 5, 1875, Va. pore and by 
Cyrus Bowman himself. 

Second—By his sister-in-law, Mrs. Margaret Sweigert 
(Jd. 869), w ho testifies that she visited in Mr. Bowman’s 
family while he resided at Eberly’s Mills, and then and 
there heard Daniel Drawbaugh’s talking machine spoken 
of. “I heard my sister and brother-in-law Mr. Cyrus 
Bowman, and his wife and their children speak of it. 
They said it was a talking-machine—called it a talking 
machine.” 

She further testifies that the children of Cvrus Bow- 
man to whom she refers were his two oldest daughters, 
who both died in December, 1874. (See Mrs. Martha 
M. Bowman, C. Vol. 3, 2011, Cross-Ans. 30.) 

Third—bBy his brother-in-law, J. Porter Harris (D. § 
reb., 465), who testifies that he visited Cyrus Bowman 
whilst the latter resided at Eberly’s Mills from April 1, 

874,to March 1, 1876; that he then heard Daniel Draw- 
baugh’s talking machine talked about in Bowman’s fam- 
ily by his children——he thinks by his oldest daughter, who 
is dead. 

Complainants attempted to reply to this testimony by 
calling Mrs. Martha M. Bowman (C. Vol. 3, 2008), who 
testifies that she never heard of Drawbaugh’s talking 
machine whilst she lived at Eberly’s Mills. 

And by recalling Cyrus Bowman himself (C.Vol. 3, 2013), 
who testifies that whilst he lived at Eberly’s Mills there 
never was any talk in his family, by his wife, or either of 
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his children then living, or himself, about Daniel Draw- 
baugh having a talking machine. 

He further testifies that he never talked to or heard 
his wife or children talk toeither J. Porter Harris or Mrs. 
Margaret Sweigert about Daniel Drawbaugh having a 
talking machine. 

ft is perhaps, however, significant that he does not 
deny having conversation with Frank D. Hackett on the 
subject. 

Jacob Carns, C. Vol. 1, p. 853, testifies that he began 
to work in the machine shop at Eberly’s Mills, August 10, 
1868, tor the Drawbaugh Manufacturing Company, and 
continued to work for said company until February 4, 
1871, and produces a book account fixing those dates. 

He further testifies, and produces book entries in cor- 
roboration, that he boarded in Danie! Drawbaugh’s fam. 
ily from February 27, 1869, until August 7, 1869; and 
that between the spring of 1871 and December, :575, he 
caled several times at Drawbaugh’s shop and ‘house. 
Besides boarding in Drawbaugh’s family his personal re- 
lations with the members of it seem to have been intimate, 
much of his leisure time being spent with them. 

He further testifies that several others of the shop hands 
boarded at Drawbaugh’s at the same time he did, and 
that during that period Drawbaugh had living in his fam- 
ily a domestic, named Maggie Darr. 

In his deposition he gave a list, comprising a large 
number of machines and contrivances which he under- 
stood that Drawbaugh had got up or devised. (C.Vol. 1, 
Sgt, ef seg., Ans. 43, ef seg.) But when shown respond- 
ent’s exhibits A to Q, inclusive, he denied having seen 
anvthing like them at Milltown, either at Mr. Draw- 
baugh’s shop or his house. (/d. S94, 895, Ans. 71-73.) 

He further testifies as follows: 

«Q. 74. Please state whether you ever heard from 
Mr. Drawbaugh, or any one else, while you worked at 
Milltown, or during any of your subsequent visits there, 
that he had a talking machine by which a person could 
transmit speech from one place to another by speaking 
at one end and listening at the other? 

«A. I don’t remember of ever having heard anything. 

. * * » * » 
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«Q. This present controversy began in the summer 
of 1880, that is, about two years and a half ago. I 
wish to know whether or not you had ever heard from 
any one before that time, that Daniel Drawbaugh had 
invented, or claimed to have invented, a talking machine 
by which what a person said at one place would be 
transmitted to and heard at another by means of elec- 
tricity? 

«A. I have not.” 

And further, that he did not think that Mr Drawbaugh 
could have had talking machines, and -been in the 
habit of showing them generally to people, between Au- 
gust, 1868, and February, 1871, without his knowing it; 
nor could Drawbaugh have had talking machines during 
said period without his knowing it. 

And further, that judging from their personal relations, 
a his position in the shop as a young man of eighteen 

- twenty, if Drawbaugh had had occasion to ex (periment 
tier by having some one to talk or sing into a talking 
machine, he thought he would naturally have asked him 
to assist in that way. 

In contradiction of Jacob Carns, defendants called sev- 
eral witnesses, the first of whom was Mrs. Margaret 
Brenneman (D. S.-reb., p. 103, ef seg.), who testifies that 
her maiden name was Maggie Darr; that she had lived 
at Milltown, or Eberly’s Mills, up to some time in 1870, 
when she moved away; that she was never back to Mill- 
town again except once, when she passed through with- 
out stopping, some time prior to December, 1872; that 
she lived in Daniel Drawbaugh’s family about eight or 
nine weeks, whilst Jacob Carns, John Schrader and sev- 
eral others were boarding in it. 

She testifies that at the time she saw Drawbaugh’s 
talking machine, and that it was a good deal talked of in 
Draw baugh’ s family and among his boarders; that she 
heard his wife and his boarders all talk about it, mention- 
ing particularly Carns and Schrader; that she is positively 
sure she heard Jacob Carns talk about it at the time she 
lived in Mr. Drawbaugh’s family, and he boarded there. 
She is corroborated by Mrs. Mary M. Darr, her mother 
(/d. p. 109), who testifies that she heard her daughter 
Maggie speak of Mr. Drawbaugh’s talking machine 


while she (Maggie) lived in Mr. Drawbaugh’s family, 
and that prior to December, 1870, Mr. Draw baugh’s talk- 
ing machine was generally known and talked about 
among the people at Milltown. 

2. William H. Zearing (/d. 122 ef seg.), who testifies 
that he first saw Drawbaugh’s talking machine several 
years prior to November 35, 1873: “ [t was at the time 
that Jacob Carns was working at the shop” (/d. 125, 
Ans. 126); that Jacob Carns was present at the time in 
the shop, and further as follows (/d@. 125, Q. 29): “ Did 
you ever have any conversation with Mr. Jacob Carns 
about Daniel Drawbaugh’s talking machine; if so, when 
and where? 

“ A. Shortly after I had seen it the first time, I met 
him about Shiremanstown, and spoke to him as regards 
io this talking machine. I considered it rather of a 
humbug, and asked him his opinion of it. He expressed 
himself as I[ did about it, and did not seen to think it 
would prove a success.” 

3. Samuel H. Bates (7. 380), who testifies ( /d. 382, 
Ans. 19 et seg.) that Jacob Carns told him at Shiremans- 
town, in 1878, when he (Carns) was home settling up 
the estate of his mother, that he ( Carns ) had seen 
Drawbaugh’s talking machine « when he was working 
for Drawt baugh at the faucet business.” ‘Carns testi- 
fied (C.Vol. £, 890) that his mother died in April, 1878, and 
that he was back to Shiremanstown in May, 1878. | 

4. John C. Schrader (D. S.-reb., 467), who testifies 
that he worked for the Drawb: ugh Manufacturing Com- 
pany from some time in Nov ember, 1868, to some time in 
April, 1869; that during part of that time from some time 
in March, 1869, until he left Milltown in April, 1869, he 
boarded at Daniel Drawbaugh’s, in company with Charles 
Umberger and Jacob Carns; that Carns was still boarding 
at Drawbaugh’s when he left; that Maggie Darr lived in 
the family at the time; that daring that period (Novem- 
ber, 1868, to April, 1869) Daniel Drawbaugh showed 
him his talking machine in his private room at the ma- 
chine shop. 

He identifies “ Exhibit B,” and testifies with regard to 
its missing parts. He further testifies that he recollects 
of Mr. Drawbaugh speaking of it at ‘he table on several 
occasions. 
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Wom. Darr (C.Vol. 1, 158) testifies that he lived at Eber- 
ly’s Mills, or — n, for twenty years prior to the last 
day of March, 1870; that whilst living the re he frequently 
went to Daniel “nt baugh’s shop; th: it he never saw any 
talking machine there, and never heard of any there. 

On cross-examination, however, he admits that he did 
have a conversation on the subject whilst living at Eber- 
ly’s Mills, with Daniel Drawbaugh, in which Draw baugh 
spoke of talking across the sea; whereupon he (Darr 
replied: “ Oh, you had better try the Yellow Breeches 
first,” and further said: “ What 1s the matter with you, 
Dan; are you going crazy?” He shades off Drawbaugh’s 
remark, however, to a mere suggestion, that the time 
was “coming when we can talk across the sea,” and de- 
nies that Drawhaugh said he was going to do it, or hada 
machine that could do it, or anything of the kind. 

Ile is contradicted: 

First—By his wife, Mrs. Mary M. Darr (D. S.-reb. 
100), who testifies (110, Ans. 12, 13): * He (Wm Darr) 
came in one day and said to me that Mr. Drawbaugh 
was speaking of making a telephone, or some sort of 
talking-machine, that he could talk across the ocean with 
to other parts of the world; [ don’t remember just how he 
one By 

*Q.13. Did he tell you what he said to Mr. Draw- 
baugh?: if so, what was that, as you remember it? 

“A. He told him he had better invent something to 
talk across the Yellow Breeches first.” 3 

She further testifies that this conversation was in 1866, 
and that prior to their removal from Milltown, Draw- 
baugh’s talking machine was generally known and talked 
about among people there. 

She further sere that before they moved away from 
Milltown, her husband, Wm. Darr, wasaman of inte mperate 
habits, and that ay use of intoxicating liquors affected his 
nervesa great deal; his nervous system has gradually grown 
worse for some years, and has affected his memory. Fur- 
ther that she was compelled to separate from him on ac- 
count of his intemperate habits, abusive treatment, and his 
failure to provide for her. 

Second—By his daughter, Mrs. Margaret Brenne- 
man (/¢/. 103), who testifies that Drawhaugh’s talking 
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machine was a matter that was known and talked about 
in her father’s family; that her father, whilst living at 
Milltown, drank a great deal, so much as seriously to 
impair his bodily he: alt h ancl mental condition, and that to 
the best of her knowle dge since that ume he has been a man 
of unsound condition: he has been afflicted with a nervous 
disease, which has affected his memory very much. 

Third—B v his son-in-law, John M. Brenneman (114 ) 
who testifies that shortly after his marriage ( December 
24, 1572), in 1573, he heard the talking m: at spoken 
of at different times in Wm. Darr’s family. 

Fourth—By his daughter, Mrs, Jennie M. Brown 
(/d. 163), who testifies that prior to her marriage { July 7, 
1865|, she often heard Dri aw baugh’s talking- machine 
spoken of by her “ father” (Wm. "Dar r), * and mother 
and folks that came in at home,” and that it was all the 
tolk at Milltown for a while, she having heard many peo- 
ple speak about it; and further that her father has been 
nervous and weak-minded for two or three vears; and 
that his memory has not been reliable for that length of 
time. 

Fifth — By Jacob M. Peterman (/7. 471), who testifies 
that he tirst heard of Drawbaugh’s talking machine from 
Wm. Darr, whilst the latter lived at Eberly’s Mills, and 
that Darr went with him down to Drawbaugh’s shop for 
the purpose of seeing it, but Mr. Drawbaugh was not in, 
and they failed to see it. 

Abraham Ditlow (C. Vol. 1.,967 ) testifies that he moved 
to Wheeler, Indiana. in the spring of 1876; that he returned 
East in the fall of the same year, going West again in the 
spring of 1577, and never returning to the East again un- 
til brought to Philadelphia to testify. 

fle is assisted by counsel for complainants in fixing the 
date when he last went out West as about March 19, 
1877, by means of a railroad shipping receipt, commented 
upon in the discussion of the testimony of Joseph Ditlow. 

It appears from his testimony, and that of his brother, 


Joseph Ditlow (47. 955, et seg.), that the witness, prior to 


the spring of 1876, lived in the neighborhood of Ebe rlv's 
Mills. Het testifies that he had NW on n Daniel Draw baugh 
before that ume, and had been in the habit of going to 


his shop a good deal: that he was intimate with Daniel 
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Drawbaugh’s nephew, George Drawbaugh, and was in 
the habit of seeing, at the shop of the former, the things 
which he, Daniel Drawbaugh, had gotten up, or invented, 
of which he names a number. 

He further testifies that whilst in the East, during the 
winter of 1876-7 7, he spent part of his time at Milltow n; 
that whilst there in the spring of 1577, he heard George 
Drawbaugh speak of Daniel Drawbaugh’s talking ma- 
chine; that George Drawbaugh spoke of it as if it were 
a new thing, and said his uncle was going to make a fort- 
une out of it if he could get it working all right; that it 
impressed him (witness) as a new thing, that he had 
never heard of it before, and “couldn't believe it very 
handy.” 

He further testifies that he has never seen at Draw- 
baugh’s shop a talking machine, or anything of the kind, 
and, upon examining exhibits « A” to “J,” inclusive, de- 
nies ever having seen any of them. 

Upon cross-examination he repeats his testimony, given 
on direct examination, and denies with the utmost empha- 
sis, not only ali knowledge of Drawbaugh’s talking ma- 
chine prior to the spring of 1877, but also the possibility 
that Drawbaugh could have had a talking machine at his 
shop before that time without his knowing it. 

He is contradicted: 

First-——By his sister, Mrs. Mary A. Evans (S.-reb., 
61), who testifies (67) that prior to the death of her 
father, Abraham Ditiow (which happened February 21, 
1873), Drawbaugh’s talking machine was spoken of 3 
his family in a conversation in which her father took nadia 
and that her brother, Abraham Ditlow, was present at the 
time. | 

Second —By Alexander Milner ( /¢. 512), who testified 
that he became acquainted with Abraham Ditlow in 
Wheeler, Porter County, Indiana, soon after the latter 
went out there in the spring of 1876; that some time in 
the spring of 1876, whilst Rbvthuns Ditlow was working 
under him, the latter,in a conversation about the progress 
of invention, told him about Daniel Drawbaugh’s talking 
machine, and, further, told him that he had seen and 
talked through it at the time when he (Ditlow) went to 
Drawbaugh’s shop to see about getting a stove made to 
go trapping with. 
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He further testifies that Abraham Ditlow told him at 
that time that Drawbaugh had not taken out a patent on 
his talking machine, because he was too poor to do so. 

Third—By C. B. Clifford, who testities (/d. 515) that 
he became acquainted with Abraham Ditlow in 1876, 
near Wheeler, Porter County, Indiana; that in May or 
June of that year, Ditlow told him that a man inthe East, 
by the name of Daniel Drawbaugh, had invented a talk- 
ing machine with which he could talk through the shop. 
He remembers that Ditlow said there was a glass tum- 
bler attached to one end of it: and he understood, from 
what Ditlow said, that the latter had seen it some time 
before that, but how long he ( Ditlow) did not say. 

He further testifies that Ditlow told him that Draw- 
baugh had said he was too poor to have it patented. 

And, finally, Abraham Ditlow himself was recalled by 
defendants (D. S.-reb., p. 876), when he testified that 
since giving his depositions for complainants, he had _ re- 
flected further, and remembered to nave seen and heard 
Daniel Drawbaugh talk through the talking machines as 
early as the fall of 1874 (Ans. 11-45 and Cross-Ans. 63, 
seg.), and that he was satisfied that he had seen it before 
that time (Ans. 46). He relates in detail the circum- 
stances under which he saw and heard Drawbaugh talk 
through the talking machine in the fall of 1874. 

Josenh Ditlow, of Wheeler, Porter County, Indiana (C. 
Vol. 1., 958), testifies that he formerly lived at or near 
Eberly’s Mills before he went West; that he went West 
the last time in 1877, which date he fixes by a railroad re- 
ceipt for the shipment of “two boxes H. H. goods from 
Marysville, March 19, 1877, from Joseph Ditlow, marked 
Joseph Ditlow, Wheeler, Porter County, Indiana;” that 
he has lived near Wheeler ever since, and has not been 
East since that ime; that he had been in the habit of 
going West for the farming season before that time from 
1869 or 1870; that during that time he spent his winters 
East, principally trapping in winter time, and considered 
his home East, and in the neighborhood of Milltown; that 
when so East in the winter, he was in the habit of 
frequenting the store at Eberly’s Mills, and of going to 
Daniel Drawbaugh’s shop from time to time. 

He mentions a number of Drawbaugh’s inventions 
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which he had seen there, but testifies that he first heard 
that Daniel Drawbaugh had a talking machine, or any- 
thing that was claimed to be a talking machine, in the 
store at Milltown from George Drawbaugh, who came in 
laughing, and said: “ | had lots of fun with Dan, talking 
on a wire,” and that Gseorge listened at one end whilst 
Dan talked at the other, and then changed positions; that 
this occurred in the winter of 1876-77, and witness thinks 
it was in the latter part of the winter; that when he heard 
George Drawbaugh’s remarks, the talking machine struck 
him as something new, which he had never heard of be- 
fore in his life. 

He further testifies that he never saw any machine at 
Milltown at any time which he understood was a talking 
machine, or which he was told was atalking machine, 
and beyond the magnet on “ C reproduced” he fails to 
idenufy any of the exhibits which are shown him. On 
cross-examination he testifies that he thinks he did his 
of Harmon Hardesty tn [Indiana in 


as 


first work on the farn 
1873; that he spent the winter of 1573-74 East, and 
thinks he was trapping in tie Kast in the winter of IS74- 
he spent the winter of 1975-79 In Indiana, and 


’ 


- me s » } ’ 4] lis : >t rhe 
1876-77 in Pennsylvania: that he thought Drawbaugh’s 
talking machine a very wonderful invention, the most in- 
teresting and wonderful of all Daniel Drawbaugh’s inven- 


} } 


tions, and that although he never went to the shop to see 
it, vet he told Mr. and Mrs. Hardesty about :t after he 
went West in the spring of 1877, and whilst he was liv- 


~ 


ing with them. 


. 


Hle is contradicted by Sidney S. Reed (D. S.-reb.. 


170), who testifies that Joseph Dithow boarded with him 
at Wheeler, Indiana, from the 17th of May until some 
time in June, 1870, which date he tixes by book entries, 


and that at that ume Ditlow told him about Drawbaugh’s 
talking machine. | 

Reed is the station agent at Wheeler, on the Pitts- 

burg, Fort Wayne and Chicago railroad, and produces 

the freight receipt book kept by him at that station, upon 

ght received for Joseph 

Ditlow, the first being dated September 25, 1874, and the 


= 
/ 


which appear two entries of fret 


second March 30, Id 
It appears further 


2, 
hat in both cases the boxes were 
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billed to Wheeler from Pittsburg, and that in addition to 
the freight from Pittsburg to Wheeler there were charges 
showing that they had come from a_ point bevond Pitts- 
burg. 

He recollects that the goods received September 25, 
1874, were contained in a box, and that Ditlow told him 
at the time that the box contained steel traps, with which 
he anda man whoworked for Porter Congdon were going 
off up the Kankakee river to trap that winter. 

S. G. Geib (D. S.-reb. 1134), station agent at Marys- 
ville, Perry County, Pa., produces the record of freight 
forwarded by the Pennsylvania railroad from that station, 
upon which appear two entries of goods consigned to Jo- 
seph Ditlow, billed to Pittsburgh transfer, aud marked for 
Wheeler, Porter County, Indiana. The date of the first 
being September 19, 1874, and of the second March 30, 
1877. 

Mrs. Isabella Hardesty (D. S.-reb. 483) testifies 
that Joseph Ditlow commenced to work for her —o 
Harmon Hardesty, at Wheeler, Porter County, Ind., 
the spring of 1874; that he and Cyrus Kissinger, on 
then lived with Porter Congdon, went trapping in the 
fall of that year; that previous to starting on said expedi- 
tion, Ditlow had been for some time expecting his trap- 
ping kit from Pennsylvania, and was particularly anxious 
about a stove which belonged to it, and which he told her 
he waned, because Mr. Draw baugh made it for him; and 
that he at the same time told her that Mr. Drawbaugh 
was an ingenious man who had been making a talking 
machine, as he called it, and that he (Drawbaugh) had a 
talking machine to talk through the house. 

She remembers that the kit arrived afterwards, and that 
it was sent to him a second time in 1877, but that the 
conversation about the talking machine occurred whilst 
he was expecting it the first time—in 1874. 

3. Saloma Hardesty (/d. 489), the daughter of 
Harmon Hardesty, testifies that she remembers of Joseph 
Ditlow yoing trapping with Cyrus Kissinger in the fall 
of 1874; that they used a trapping kit belonging to Joseph 
Ditlow, which he had received from the East a short time 
before; that the kit was packed in a chest when it came, 
and was brought to her father’s house, and there opened; 
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that at the time it was opened Ditlow told those who 
were present, among whom she was, about Mr. Draw- 
baugh * making his stove for him, and about him invent- 
ing a talking machine,” which he told them was in Draw- 
baugh’s shop, and was so arranged that he could talk up- 
She further testifies that Ditlow mentioned Draw- 
baugh’s talking machine on more than one occasion. 
Harmon Hardesty (/d. 493) testifies that Joseph 
Ditlow began to work for him in the latter part of May, 


“er 


1874, and worked five summer seasons successively; that 


. 1 " o*.9% " : ee } | " » } ‘ ae 
in the fall of 1874 Ditlow received, by the Pennsylvania 
. " , . : } 

rauroad, a pine DOX Or chest, containing: traps and (rap- 
ping utensils; that he ( Hardesty) brought the box from 
the railroad station at Wheeler to his house; that whilst 


they were opening the box and unpacking it, Ditlow told 
him about Mr. Drawbaugh. “ He said he wasa very 1n- 


as 


venious man; he told about fixing up the stove for him; 


. . . + , ‘ , 
ne said he Aad made = URINY mice, OY which he 
could talk through his buildings:” that Ditlow further 

—s 


told him that he himself had seen tt, and that he de- 
scribed it as an old tumbler at one end and an oysier can 
at the other end. which were connected with wire. 

He further testifies that he ( witness) took Cyrus Kis- 
singer and Joseph Ditlow, having with them Ditlow’s 
trapping kit, to Crooked Creek, which empties into the 
Kankakee River, for the purpose of 


that expedition was over, the trapping kit was brought 


trapping; that when 
back to his house, and that he (witness) shipped it back 
to Pennsylvania in the latter part of September, 13575; 
that it came out to Indiana again in the spring of 1877: 
and that Ditlow spoke about Drawbaugh’s talking ma- 
chine again, about a week or ten days after his box was 
opened. 

He further testifies that he was taken to Philadelohia, 
1D Avril, ISS 3, Le fore complainants had closed their testi- 
mony, as a witness for the Bell Telephone Company in 
this suit by a man named Tompkins, an agent of com- 
plainants; that he was taken to the Hotel Lafavette, Phila- 
delphia, and was asked to sign a statement which was 
written by complainants’ counsel, and that he signed it: 


that he and Tompkins had quite a talk about the arrival 
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of the kit, and as to the dates, as Tompkins informed him 
that it arrived in 1877, and that he, witness, was not © in 
shape to Know any different at that time without reference 
to earlier dates at home;” that he was thus induced to say, 
in said written statement, that Joseph Ditlow spoke to 
him about Drawbaugh’s talking machine for the first time 
in the spring of 1877; that immediately after the state- 
ment was signed—the same evening-—he told Tompkins 
that he didn’t think he was right, whereupon Tompkins 
showed him a memorandum, which set forth the date of 
the arrival of the kit at Wheeler as in 1877, and which he 
(Tompkins) claimed to have made from a railroad re- 
ceipt; that he (witness) still expressed his doubt with re- 
gard to the date, and upon his return home to Indiana he 
looked up the matter, and discovered that the kit had ar- 
rived at Wheeler September 25, 1874, and was then satis- 
hed that that was the time when Joseph Ditlow first told 
him about Drawbaugh’s talking machine. 

5- Hamlin Hardesty (47/7, 509), a son of Harmon 
Hardesty, testifies that he was present when Joseph Dit- 
low’s trapping kit arrived and was unpacked at his 
father’s house in the fall of 15874; at the time Ditlow stated 
that Mr. Drawbaugh was the man who made the stove 
for him, that he was an ingenious man and had invented 
a talking machine; that Ditlow said * he had seen it in the 
shop, and it talked up-stairs to a man.” He testifies that 
the kit arrived at Wheeler twice, the second time in 1877, 
but that the conversation about the talking machine took 
place at the time of its first arrival. 

6. Joseph Ditlow, himself, is recalled (/d., 521) and 
testifies that after having had nearly a vear’s time for re- 
flection on the subject, and for refreshing his memory, he 
still believes that he first heard of Daniel Drawbaugh’s 
talking machine in the Milltown store from George Draw- 
baugh; that he can’t fix the date when he tirst heard of 
it, but is satisfied that the date given in his former depo- 
sition—between the fall of 1876 and spring of 1577 
when Jeremiah Fry kept the store—was not correct, and 
that he heard of it and saw it before that time. 

He testifies that he has no recollection of having told 
Reed about Drawbaugh’s talking machine in the summer 
of 1870, but that he boarded with Mr Reed at that time, 
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time in 1880, when he returned to the house in front of 
the mill, and remained there until he left Militown. 

Counsel for complainants took especial pains to bring 
out from the witness the fact that the George Leonard 
house, in which he lived from September, 1875, until the 
spring of 1876, was not the same Leonard house in which 
he subsequently lived. 

Witness testifies that, whilst residing at Milltown, he 
went down to Drawbaugh’s shop, and that Drawbaugh 
showed him there some of his inventions, among other 
thinys his electric clock, telegraph instrument, magnets 
and machine for wr. apping wire, and hydraulic rams; that 
Drawbaugh told him about his machine for making paper 
bags; that he could not remember that he had ever seen 
any talking machines at Drawb aa shop; that he did 
not think that if he had seen any he could have forgotten 
the fact. 

UL pon bet Inc? si hown Exhibits « [io > i inclusive, ex- 
hibit “I,” he testifies that he cannot remember of seeing 
anvthing like them in the sho Ps and, further, that he does 
not remember ever h Ing heard Drawbaugh say anything 
about t king machines: that his first knowledge of Draw- 
baugh’s talking machine was some time in 1577, when he 
heard different persons talk about | it: that the first time 
he ever saw anvthing connected with Drawbaugh’s talk- 
ing machine was just before Christmas, 1877, when he 
saw a wire run from the shop across to the hill opposite. 

Upon cross-examination he reiterates his demial! of any 
knowledge of Drawbau ches talking machine prior to 197 

In contradiction of his tesumony defendants called 
large number of witnesses, to wit: | 

First. His brocher, Andrew Evans 


iz 


). S.-reb.. p. 1), 
who testifies that he begun to work 
in Dillsburg, York County, Pa., on the Sth of November, 
1875, and worked for him one month; that during that 


. , 7 , . . +. a ; . 

time he (Evans) owned a horse and buggv, which he 

, » . 7 . , . . had : , . 

kept at Ambrose Knaub’s, and which KAnaub borrowed 
. , ‘ . ‘* . . 

to attend the ftunerai Ot his ianaiora, Jacob Hurst, at 


Mechanicsburg, Pa.: that on a Suturday, toward the lat 
ter part of the time he lived with Anaub, either in the 
last of November or the beginning of December, 1875, 


. .* * . " . . 7% ’ . 
he grove tne sald norse and DULY YN qown to Kber|}y s 
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Mills, taking his two sisters, Sarah E. Evans and Marga- 
ret Jane Evans (now Mrs. Margaret J. Erb), to visit their 
brother, Jacob Evans; that they remained at their brother’s 
until afternoon of the next day (Sanday), when they re- 
turned home: that whilst there he visited Daniel Draw- 
baugh’s shop on Sunday in company with his two sisters 
and his brother Jacob and the wife of the latter; that 
Daniel Drawbaugh then and there exhibited to them his 
talking machines, his brother, = Evans, being present. 

Witness identifies *« BY’ «Cy? « D” and * E,” and tes- 
tifies that Drawbaugh went into tines room and talked 
through his machines, whilst Jacob Evans listened; that 
Drawbaugh explained his talking machine to them, tell- 
ing them “it was worked by electricity,” and that he 
could “take this machine and talk clean out to Europe 
across the ocean;” that he “seemed enthusiastic about 
his talking machine invention;” and that upon their re- 
turn to Dillsburg he spoke to others about the talking 
machine he had seen at Drawbaugh’s shop. 

He further testifies that at the time of that visit his 
brother Jacob lived in a house (which is now torn down) 
in the upper end of the town, not far from the black- 
smith shop, and on the opposite side of the road from it; 
that he never again visited his brother Jacob in compony 
with his two sisters, and never was again in Drawbaugh’s 
shop, so far as lhe can remember, except in 1879, when 
his wife was with him, and he did not see the talking- 
machines, and had no conversation with Drawbaugh. 

He mentions, among other things which he saw at 
Drawbaugh’s shop when he and his sisters and brother 
Jacob were there, patent axles. 

Second.---Mrs. Margaret Jane Erb ( /d. 47) testifies that 
in the fall of 1875, her brother, Andrew Evans, whilst’ 
he was living at Ambrose Knaub’s, took her sister Sarah 
and herself on a Saturday to Eberly’s mills, to visit their 
brother Jacob; that they remained there until the next 
afternoon (Sunday), when they returned home; that on 
Sunday morning her brother Jacob and his wife, and her 
brother Andrew, her sister Sarah and herself visited 
Daniel Drawbaugh’s shop; that Drawbaugh then and there 
showed them talking machines, by which, he said, he 
could talk across the ocean. 
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She picks out « D” and « E,” and testifies that she does 
not remember rightly which one of the two she saw, but 
thinks it was * E”; that on her return home she told 
her folks about seeing Mr. Drawbaugh’s talking machine, 
and about his saying he could talk across the ocean. 

She further testifies that her brother Jacob at the time 
of the visit was living in a white-plastered house, which 
is not now standing, but which was then up alongside of 
the hill; that she never visited her brother Jacob in com- 
pany with her brother Andrew at anv other time, nor 
was she ever at any other ume at D: ‘awbaugh’ s shop. 

Third.—Sarah Elizabeth Evans (/d. 55) testifies that 
her brother Andrew took her and her sister Jane (now 
Mrs. Erb), with his horse and buggy to Milltown, to 
visit their brother Jacob, in the latter part of November, 

1875; that Andrew was at the time living at Ambrose 
Knaub’s; that they left home on Saturday and returned 
on Sunday; that whilst at Milltown they visited Draw- 
baugh’s shop i in company with their brother Jacob and 
his wife, and then and there saw Drawbaugh’s telephone. 

She identifies “A” and « D,” which she says she 1s 
sure she saw, and thinks she saw “ BY’ « C,” « Ey’ « F” 
and * I,” but is not positive; she says she saw a number 
of instruments there, but couldn’t remember them all. 

She remembers that Drawbaugh talked through the 
machines, and that her brother Jacob listened; and _ fur- 
ther, that Drawbaugh said “he could talk across the 
ocean if he could get his wires fixed across the ocean.” 
She further testifies that she never was at Drawbaugh’s 
shop at any other time, and that on her return home she 
told the foiks there what she had seen in Drawbaugh’s 
shop. 

Upon being recalled for further cross-examination by 
complainants with regard to the state of the weather at 
the time of the visit to her brother Jacob, she testifies 
that it was pretty cold on esepnns evening, but was 
neither snowing nor raining; “it was cloudy, but it didn’t 
give no falling weather.” 

Fourth.—Ambrose Knaub ( /d. 38) testifies that Andrew 
Evans was in his vr about a month, beginning early 
in November, 1875; that he | Evans] had at that time a 
horse and besay, which he kept at his | Knaub’s | place; 
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that during that month Knaub borrowed said buggy to 
attend the funeral of his landlord, Jacob B. Hurst, who 
died at Mechanicsburg. ge 18, 1875, buried 
November 20, 1875. Hurst, “7. p. 75.) 

He further testifies that, whilst living swith him, Andrew 
Evans took said horse and buggy and ‘drove, accom panied 
by two of his sisters, down to somewhere near New Cum- 
berland, to visit his brother Jacob; that Andrew Evans 
was gone from Saturday dinner until Sunday evening; 
that upon his return, he | Evans] told him (Knaub}, that 
he and his brother had been to the shop of Mr. Draw- 
baugh, and had seen a talking machine which Mr. Draw- 
baugh had invented, and had heard him talk through it. 

He is corroborated by his wife, Eliza Knaub (Md. 42), 
who remembers of using Andrew Evans’ buggy, whilst 
he lived with them, to attend the funeral of their land- 
lord, Mr. Hurst; that Andrew Evans lived with them one 
month, and that, whilst living with them, he made a visit 
to his brother, Jacob, using said horse and buggy, and 
taking his sisters with him; that upon his return he ( An- 
drew Evans) talked about something he had seen that 
was something of a curiosity, but she (witness) did not 
understand about it, and does not remember what it was. 

Fifth.—David Evans ( /d¢. 86) testifies that he remem- 
bers of the visit of his brother Andrew, and his two sis- 
ters, Sarah Elizabeth and Margaret Jane, to his brother 
Jacob, at Milltown, in the fall of 1875; that they went on 
Saturday and returned on Sunday; that he hada talk with 
his two sisters on Sunday evening when they came home; 
that they told him they had visited Drawbaugh’s shop at 
Milltown, and had seen a talking machine; that Mr. Draw- 
baugk had told them that «if he had wires to it he could 
talk across the ocean into Europe.” 

Sixth.— Mrs. Elizabeth Evans; /d. 75) testifies that she 
is the aunt by marriage of Jacob, Andrew, Sarah and 
Jane Evans; that she has lived for seventeen years with 
her father, Moses Evans; that she remembers the fact of 
the last-named three making a visit with their brother 
Jacob at Milltown while Andrew was living with Ambrose 
Knaub; that they started from home on Saturday after- 
noon, and returned Sunday evening; that on Sunday eve- 


=? 
ning or Monday after their return, the Evans girls told 
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her that they had been at Drawbaugh’s shop with their 
brother Jacob and his wife; that they had seen great cu- 
riosities there, among other things a talking machine that 
Drawbaugh said “he could talk across the ocean with, 
away into Europe,” and that he did talk through it whilst 
they were there; that their brother Jacob Evans was 
present when they saw the talking machine. 

Seventh.— Moses Evans (/¢. 78) the father of Jacob 
and Andrew Evans, testities that his son Andrew went to 
work for Ambrose Knaub about the beginning of No- 
vember, 1875, and worked for him about a month within 
a day or two; that whilst employed there Andrew with 
his two sisters, Jane and Sarah, made a visit to their 
brother Jacob at Milltown, some time in the latter part of 
November or beginning of December, 1875; that they 
left home on Saturday and returned on Sunday evening; 
that upon that evening after their reiurn, the girls told 
him that whilst at Milltown they had seen Drawbaugh’s 
talking machine, and that Drawbaugh had told them he 
could talk across the ocean. 

Eighth.—-Mrs. Elmira Rentzel (/d@. 83), a sister of 
Jacob Evans, testifies that in the fall of 1875 she was 
living at Joseph Best’s; that she knew of her brother 
Andrew living with Ambrose Knaub in the fall of that 
year; that she was at her father’s house about a week after 
Andrew, Sarah and Jane had made their visit to Milltown, 
which her sisters told her of; that they told her their 
brother Jacob had taken them to Mr. Drawbaugh’s shop, 
and that “they had seen a talking machine there; that 
Mr. Drawbaugh could talk across the ocean;” that she 
herself visited her brother Jacob at Milltown in February 
of 1876, when the visit of Andrew, Sarah and Jane was 
sroken of in bis family, and that Jacob then told her 
about Mr. Drawbaugh’s talking machine, and said he 
would take her to see it, but something happened to pre- 
vent his doing so. 

Ninth.-Mrs. Mary A. Evans (/d. 61), the wife of 
Jacob Evans, testifies that she heard about Drawbaugh’s 
talking machine before the death of her father, which 
happened February 21, 1873, and long before her mar- 
riage (September 12, 1874); that she moved with her 
husband to Milltown in the fall of 1875, into a rough- 
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plastered house—which has been torn down now-—on the 
right-hand side as you go up the hill, nearly opposite the 
blacksmith shop; that they lived there from the fall of 
1875 to the 2d of April, 1876, when they moved away, 
and never lived in that house afterward; that she remem- 
bers the visit of Andrew Evans and his two sisters, which 
happened some time between October and December, 
1875, whilst she lived in the aforesaid house; that they 
came on Saturday and stayed until Sunday afternoon; that 
on Sunday she and her husband, Jacob Evans, took them 
down to Drawbaugh’s shop, and that Drawbaugh then 
and there showec them his talking machine—his tele- 
phones—and other inventions. She identifies « A,” «B” 
and «D” as instruments which she saw at that time. 
She remembers her husband and Mr. Drawbaugh talked 
through the telephone, and that her husband listened. 

She testifies further that Drawbaugh told them how 
many miles he could talk through his telephone; the 
number, however, she does not remember—“ it was a 
great way, though; he was certain of that; so many 
miles as he told us;” and that he further said, “if he 
could get the wires fixed across the ocean, he could talk 
clear to Europe.” 

She further testifies that upon her husband’s return 
from Philadelphia, immediately after giving his deposi- 
tion on behalf of complainants, he told her what he had 
testified to, and that she thereupon told him it was im- 
possible; that he couldn’t remember, and called his atten- 
tion to the visit of his brother Andrew and two sisters, 
whereupon he expressed himself as having recollection of 
the fact himself. 

Jacob Evans himself, being recalled (/d¢., 88), testifies 
that after the rst of April, 1 876, he never lived in the 
house opposite Daniel owen s, into which he moved 
when he first moved to Milltown in September, 1875; that 
whilst he was living in that house his brother Andrew 
and sisters Sarah and Jane visited him together; that that 
visit took place the latter part of November or beginning 
of December, 1875; that they came to his place on Sat- 
urday evening, wad went away on Sunday evening or 
Sunday afternoon some time; that during that visit he re- 
members of going with them and his wife to Draw- 
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baugh’s shop; that Daniel Drawbaugh then and there 
showed them them his talking machine; that he also 
talked through it, and thinks that he (witness) listened; 
and, further, that Drawbaugh then and there said, “ that 
he could use that machine, or talk with that machine 
across the ocean into Europe; that is, in case he could 
have the wires stretched up in operation—to a man, the 
same as him and I was talking there, face to face; ” that 
when he testified for complainants at Philadelphia these 
facts had slipped his memory; that immediately after his 
return from Philadelphia his memory was refreshed by a 
conversation between his wife and himself, in which he 
told her what he had testified to at Philadelphia, and she 
called his attention to the visit of his brother and sisters; 
and that upon his memory being so refreshed, he “ well 
remembered ™ it, and the fact chat he went with them 
down to Drawbaugh’s shop and saw talking machines. 

He further states, that with his memory now refreshed, 
he is able to recollect that he heard of Drawbaugh’s talk- 
ing machine before he moved to Milltown, and he admits 
that he may have heard of it before he went to work at 
Etter and Shanklin’s mill in 1874. 

Tenth.—-He is further contradicted by John Simmons 
(/d., 427), who testifies that in November, 1875, he and 
Jacob Evans went together to Drawbaugh’s shop; that 
Drawbaugh then and there showed them his talking ma- 
chine, and talked through it to them; that both of them 
listened, and laughed whilst Drawbaugh was. talking 
through the machine. He further positively identifies 
“A” and “« E” as two machines which he then and there 
saw, and says he may have seen “ B,” «C,” « D,”? « F” 
and « [.” 

A feeble and ineffectual attempt was made by the com- 
plainants in rejoinder to weaken the force of the Evans 
testimony by showing, Ist, that Jacob Evans, in the sum- 
mer of 1883, denied all knowledge of Drawbaugh’s talk- 
ing machine; and, 2d, that Sarah Evans was mistaken 
with regard to the state of the weather on the day when 
she visited Drawbaugh’s shop in company with her 
brothers and sisters. 

These matters have been discussed in the main brief, 
and need not be further alluded to here. 
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Amos Frownfelter (C. Vol. 2, 1225) testifies that he 
lived at Eberly’s Mills from April, 1871, to April, 1874, 
when he moved to the farm of J. K. Heck, about four miles 
from Milltown; that whilst living at Milltown he did a 
vreat deal of grinding of tools, such as axes, scythes, etc., 
belonging to the farm on which he lived, at Drawbaugh’'s 
shop; that Drawbaugh never showed him any talking 
machines, and never, before this controversy began, told 
him that he had any talking machine at the shop, and that 
he never heard of Drawbaugh’s talking machine prior to 
the spring of 1875, although he was accustomed to go to 
the store at Eberlv’s Mills on Saturday evenings, and 
sometimes through the week. 

He does not, however, mention anything that he saw 
cil Drawbaugh’'s shop. 

He is contradicted by ; 

Augustus Kahney (D. S.-reb., 254), who testifies that 
he was at Drawbaugh’s shop on one occasion when Amos 
Frownfelter and his mother were there; that he saw them 
coing out_of one of the rooms on the second story of the 
shop, which he entered immediately after; that he then 
and there saw on a bench or table in that room some of 
Drawbaugh’s talking machines lying in open sight, so 
that anybody who might happen to be in the room could 
see them. 

He further testities that Amos Frownfelter’s mother 
was Killed by being thrown from a carriage in 1877. 

Whether Frownfelter failed to see the talking machines 
which were lying in open sight, or having seen them, 
failed to remember that fact, the worthlessness of the 
negative testimony such as complainants have mainly re- 
lied upon ts equaily well illustrated. 

Wm. C. Frowntelter (C. Vol. 2, 1229) testifies that he 
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lived with his father at Eberly’s Mills from the spring of 
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1571 to the spring of 1574; that during that time he was 


19 Damel Drawbaugh’s shop several times-—he can’t tell 
how often; on being pressed by complainants’ counsel he 
said he supposed, on an average, once a week; that he 
was all through the shop; had beea in Drawbaugh’s pri- 
vate room, and Drawbaugh showed him different inven- 
tions of his, but never showed him =» talking machine. 


lle further testified that whilst he lived in Milltown he 
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never heard Mr. Drawbaugh, or any one else, say that 
Mr. Drawbaugh had a talking machine or was at work 
on one. 

On cross-examination he testified that he first heard of 
Daniel Drawbaugh’s talking machine tn the fall of 1879; 
and further, that he never was in Drawbaugh’s shop from 
April 1, 1873, to April 1, 1877, and never saw any talk- 
ing machine between those two dates. 

He further testified that he knew a man named George 
H. Rupley, with whom he became acquainted soon after 
April 1, 1874, and that he had never told Rupley any- 
thing about Drawbaugh’s talking machine, and had never 
told him that he had seen it strung on the fence and had 
heard somebody talk. 

When questioned with regard to the machines he had 
seen at Drawbaugh’s shop, he was able to remember 
nothing but rams, molasses faucets, weather gauges, and 
an old Dutch clock, which was apparently the skeleton 
works of Drawbaugh’s original magnetic clock. 

It must be noted, however, that witness was very young 
at the time. He moved away from Milltown when fifteen 
or sixteen vears old. 

George S. Rupiey. being called by defendants (D. 
S.-reb., 659), testifies that he had a conversation with 
William Frownfelter with regard to Daniel Drawbaugh’s 
talking machine.in which Frownfelter told him that Dan- 
ie] Drawbaugh had a wire strung along a fence abuve 
his shop, used for the purpose of speaking or transmitting 
speech, and that this conversation took place some time 
between April 1, 1874, and April 1, 1877. 

Theodore Grissinger (C. Vol. 1, 511) testifies that J. E. 
Shettel, Jacob H. Grissinger, Daniel Drawbaugh and 
himself composed the partnership which was started in 
the spring of 1575, for the purpose of patenting and build- 
ing Drawbaugh’s magnetic clocks: that he had a con- 
versation with Drawbaugh at his shop in the spring or 
summer of that year, in which the witness in a jesting 
way asked Drawbaugh why he had not invented the 
telephone, that it would have paid better than electric 
clocks, to which Drawbaugh replied that he had done 
something in that way: that thereupon witness, for the 
purpose of ascertaining what claim Drawbaugh had to be 
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the original inventor of the telephone, asked him what he 
had done, and in reply Drawbaugh told him different 
things he had done, but could show nothing nor give any 
dates for what he had done; that the impression left on 
his mind was that Drawbaugh had not done enough far 
enough back to entitle him to claim the invention, and he 
was entirely satisfied from what Drawbaugh told him, 
that he had no claim; that whilst witness was connected 
with the clock company he was in the habit of going to 
the shop frequently; that he never talked through a 
speakiny telephone there, or heard anybody talk through 
one; that during the latter part of the operations of the 
clock company, Drawbaugh told him there was a pair of 
telephones connected at the shop, but witness did not 
speak through them, neither did he examine them. 

He identities Exhibits « D” and « E,” and testities that 
he saw the tormer at Drawbaugh’s shop, and the latter, 
or one like it, at his ( witness’) office at Mechanicsburg. 

He denies ever having seen Exhibits “H,” “J,” or 
«P.” and says that he does not think Drawbaugh ever 
showed him any of his telephones prior to the conversa- 
tion above related. 

He further tesufies that Drawbaugh told him that he 
had a line from his shop to his dwelling-house, over which 
he had tried to transmit speech, and could, by speaking 
very loud, hear a noise, but could not understand; that 
Drawbaugh said ¢his was one of his first experiments. 

On his cross-examination he testifies that Drawbaugh 
told him that he had talked through his telephone, but 
could not understand, but that he never told him that he 
had talked through them and had been understood. 

The witness, however, does not pretend to give the 
exact words used by Drawbaugh, but only the impression 
he received at the time. He further testifies that he 
asked Mr. Drawbaugh, in the conversation referred to, 
whether he had any telephone instruments at that time, 
and Drawbaugh said he did not have any. Witness says 
this inquiry related to Drawbaugh’s old machines that he 
made in his earlier experiments. 

He says that he Knew Drawbaugh to be working on 
improvements in telephones, but that Drawbaugh did not 
tell him how long he had been so engaged, and_ witness 
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made no inquiry, because he cared nothing about the 
improvements. 

He does not remember of seei ing any telephones at the 
time of the conversation, although he says it is possible 
that Drawbaugh showed him one either then or soon 
after, and he thinks he had never seen any before that 
conversation. 

He thinks the conversation was before Mr. Weaver 
prepared the application for a patent on the magnetic 
clock. (May, 1878. See Weaver, Ans. 476.) 

He did not see at the shop either “« F” or “ B,” and 
swears as a fact that he could not have seen them and 
forgotten it. 

He testifies further, that after the first conversation 
above given he took no further interest in Drawbaugh’s 
telephone, and never paid any attention to it. 

Upon being shown “ Exhibits A, G, K, L, M. N, 
O and P,” he says that he has seen “ A” somewhere, 
and may have sven it at Drawbaugh’s shop, but ts 
positive that the other instruments could not have been 
there openly. 

He saw at the shop one pair of instruments which 
Drawbaugh had connected there, but does not recognize 
it amony the exhibits. 

On examination, it will be seen that his answers, par- 
ticularl,;; on cross-examination, are contradictory, and 
many of them manifestly evasive; and it must be noted 
that he was a member of the clock company which failed 
to realize a fortune out of that invention. 

It is difficult to understand his testimony that Draw- 
baugh told him he had none of his old machines at the 
time of the conversation-——in the spring or early summer 
of 1878. If that remark has reference to Dr aw baugh’ s 
first instruments, his old tea-cup transmitter and its hoop 
receiver, it is correct. They were probably lost or de- 
stroyed long before that tme. If it has reference to his 
subsequent early instruments, it probably was never 
made, as it is difficult to conceive that Drawb: ugh could 
have any motive for denying the existence of instruments 
which complainant’s own witnesses proved to have been 
in existence at that time; Shapley and I. D. Landis a 
ing seen “ 6” in October, 1876; Charles A. Landis | 
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April, 1877: Henry R. Musser shortly before January 
31, 1878; George C. Rupp having seen “« A” in the win- 
ter of 1877~-78: Ziegler and Wirt in the earl, summer of 
1878 (at Harrisburg). 

But that the witness did know more about Draw- 
baugh’s telephone than he remembers, or at least testifes 
to, is apparent from the testimony of 

F. F. Landis ( D. S.-reb. 897), who testifies that in No- 
vember, 1877, he was at Drawbaugh’s_ shop in company 
with J. E. Shettel and Theodore Grissinger, that Draw- 
baugh then showed him.in the presence of Shettel and 
Grissinger, Exhibit + D,~ and an instrument closely re- 


sembling « H. 

Furthermore, complainants’ witness Theophilus Weaver 
testifving with regard to a conversation which he says he 
had with Drawbaugh concerning a phonographic clock 
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attachment. savs that Drawbauvh told him “that he did 
not feel inclined to let the Grissingers, or party who were 
in that invention 
. 


come out fair and square on the clock 
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first’ (C, Vol. tp. 398, Ans. gr). And thus it may be 
that Drawbaugh, not being over-contident in the integriiy 
of Grissinger, may have intentionally withheld from him 


definite information with regard to his telephone experi- 
ments. 

Kdmond C. Harro (C. Vol. 1, p. 945) testifies that 
he lived at Eberly’s Mills for two vears, beginning March 
[, 1575: that he remembers of Drawbaugh moving his 
family to Mechanicsburg during that period; that he vis- 
ted Drawoaugh’s family both at Milltown and Mechan- 
icsburg; that he heard Drawbaugh’s electric clock talked 
about in his tamily, he cannot sav how often, nor by 
whom; that he was at Drawbaugh’s shop, and the latter 
showed him his clock, and explained it to him; he also 
spoken of by others; that Drawbaugh mentioned 


us instrument for telegraphing without a battery; 


ever, and had no parucular business when he went there. 

He further testifes that he never heard Drawbaugh’s 
talking machine spoken of in his | Drawbaugh’s ) family, 
e, and that he would 
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nor by any one else about the villa: 
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be likelv to remember the fact if he had heard of it. 
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He is shown instruments “« A to Q” except “ H, J and 
P.” and says he don’t think he ever saw any of them 
anywhere. 

His testimony is commented upon on the main brief. 

Daniel Hart (C. Vol. 2, 1512) testifies that he has lived 
at Milltown for the past fifty years, within 200 or 300 yards 
from the grist mills; that he heard of Bel:’s telephone 
about the time of the Centennial; that he does not know 
that he had heard before that time that Daniel Draw- 
baugh had a talking machine or telephone, and that he 
does not know whether, when he heard of Bell's tele- 
phone, it struck him as something new or not. Ile 
thinks, however, that if Drawbaugh had had a talking 
machine that people could talk through, for six or eight 
years before he heard of Bell’s telephone, and it had been 
common talk in the village for that length of time, that he 
would have heard of it. 

He further testifies that the first time he remembers of 
hearing of Drawbaugh’s talking-machine was soon after 
Drawbaugh sold the invention, in 1850. 

And further, that, although he admits he never went to 
the shop much, Drawbaugh couldn't have had a talking- 
machine there, either three or four, or ten or twelve years 
prior to 1680, unless he kept it hid or in the dark, with- 
out his hearing of it. 

It will be observed that this deposition, if it proves 
anything, proves too much, inasmuch as a large number 
of complainant's own witnesses have distinctly testified to 
seeing, and some of them, to ‘alking through various 
talking-machines or telephones at Drawbaugh’s shop from 
October, 1876, down to 1850. This deposition, therefore, 
furnishes an excellent illustration of the utter unreliability 
of the negative testimony put in by the complainants in 
this case. 


But Daniel Hart is contradicted: 


First. By David H. Good (D. Vol. 1, 505) who testi- 
fies (506-7), that in the fall of 1868, he heard Daniel 
Draw baugh, in his store, tell two men that he had a talk- 
ing-machine by which he could convey sound or talk 
plainly as he was then talking: and that he could talk to 
a distance. And one of these men, he testifies, was 
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Daniel Hart (C. Vol. 2, 1513-14, Ans. 15 to 18 

Second. By William Natcher (D. S-reb., 149), who 
testifies that whilst he lived in Eberly’s Mills (April 1, 
1870, to September 5, 1870, and October 17, 1871, to 
August, 1872), it was ge nerally spoken of in the village 
of Milltown. that Daniel Drawbaugh had a talking- 
machine by which he could communicate from one place 
to another, and among others whom he heard speak of it 
he particularly mentions Daniel Hart. 

Third. By William H. Martin (/d@.827) who testifies 
that in 1870 he worked at building an addition to the 
house of Daniel Hart; | August and September , 187 
See Abraham May, D. S- reb.., 1029, 1030]; that whilst 
engaged at that work he boarded in the tamily of Mr. 
Hart, and then and there heard Drawbaugh’s talking- 
machine spoken of at the table in the presence of Daniel 
Hart. 

Fourth. By George Hosler (/d@. 367) who testifies 
that he lived and c -arried on shoemaking at Eberly’s Mills 
from March 5, 1872, to March 25, 1873; that during 
that time Drawbaugh’s talking-machine was a mat- 
ter of common and general know ledge in the commu- 
nity, and the subject of general conversation; that it was 
frequently talked of both in and out of the shop; that his 
shop was quite a place of resort for people to come in 
and talk; that Daniel Hart frequently came there, and 
that from the extent and frequency of the talk in that 
community at that time about Mr. Drawbaugh’s talking- 
machine invention, he does not believe that any body 
could have been in the village and talked with the people 
very much without hearing something about Mr. Draw- 
baugh’s talking-machine. 

David A. Hauck (C. Vol. 1, 786) was a member of 
the firm of Hauck Bros. & Co.. who manufactured faucets 
at Drawbaugh’s shop from July, 1873, until August, 1574. 
He testified that although he spent a good deal of time 
there during that period, and although Draw baugh showed 
him other inventions, he never saw or heard of the talk- 
ing machine there at that time. 

It appears, however, on his cross-examination that he 
had a controversy in the patent office in 1879 with Draw- 


« Mr. Hart,” whom complainants have assumed to be 
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baugh over a measuring faucet, which both he and Draw- 
baugh claimed to have invented, in which controversy he 
was adjudged, both by the examiner ot interferences, and 
subsequently, on an appeal, by the board of chief exam- 
iners, to have sworn falsely. Both of these tribunals de- 
cided that he did not only ‘testify falsely concerning a ma- 
terial matter in the case, but that he had taken a false oath 
upon filing his application for patent, and that he was not 
at all an inventor of the faucet in controversy, but had 
stolen it from his opponent Drawbaugh. Certainly no 
weight can be attached to his testimony in view both of 
his hostility to Drawbaugh arising out of the faucet con- 
troversy, and of the adjudication by two tribunals consti- 
tuted by law for the determination of questions of fact, 
that he had perjured himself. It is, therefore, not deemed 
necessary to discuss his tesumony any further. 

Samuel F. Hauck (C. Vol. 2, 1,160) testifies that he was 
a member of Hauck Bros. & Co., who purchi ised the ma- 
chinery, etc., of the Drawbaugh Manufacturing Company 
that at about that time he spent several hours at ~ si 
baugh’s shop examining the property of the company, 
and ; at that time was all through theshop; that he worked 
occasionally, in 1873-74, in the shop himself, at ditlerent 
times, for a day or a half a day at a time, and once in 
August, 1573, four days; that he had occasion to go to 
the “shop for faucets at different times during the Tatter 
part of 1873 and the spring of 1874; that his relations 
with Mr. Draw baugh personally were very friendly, and 
and that Drawbaugh was accustomed to show him his 
inventions, of which he ‘mentions a number: that on one 
occasion in 1876 or 1877, Drawbaugh asked him how he 
would like to go into an oul clock: that his relations 
with Drawbaugh were such that, in his judgment, if 
the latter had had in his shop a practical speaking tele- 
phone capable of being used, which he freely showed to 
other people, and which were exposed to observation in 
his shop, he would have known it; and further, that if 
such telephones had been personally tested and used by a 
large number of persons who knew of their practical 
operation and use, he also would have known of their 
existence and their practical operation and use; and fur- 
ther, that if whilst he was visiting Drawbaugh’s shop the 
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latter had had a speaking telephone which was successfuly 
Operated on many occasions in the presence and hearing 
of many other persons, and knowledge thereof had been 
freely communicated to the public, he would have known 
the fact. 

Upon being shown the instruments A to Q inclusive he 
denied ever having seen any of them. 

Upon being recalled for further cross-examination, he 
repeated his former testimony that Mr. Drawbavgh had 
never said anything to him about telephones or talking 
machines, and that he never saw any at his (Draw- 
baugh’s | place; and upon being asked to look at A, B, D 
and C again, he testified that he did not remember ever 
having seen them, or any of them prior to the institution 
of this suit. 

He further testifies that he was acquainted with David 
A. Uhrich and Jacob Kimmel, but that he did not re- 
member of going to Daniel Drawbaugh’s shop in com- 
pany with David Uhrich, and remembered of seeing 
Jacob Kimmel only once at Daniel Drawbaugh’s shop, 
and then David A. Uhrich was not there. 

He further denied having any recollection of ever hav- 
ing seen or being shown any telephones at Mr. Draw- 
baugh’s shop in the presence of Uhrich and Kimmel, and 
that he felt as sure that no such exhibition of telephones 
to him had taken place as of anything else he had testi- 
fied to in this case. 

He is contradicted: 

First.—By Jacob Kimmel (D. S.-reb., 178), who testi- 
fies that he was at Drawbaugh’s shop, to the best of his 
knowledge, in 1877, and then and there met Samuel F- 
Hauck and David Uhrich; that Daniel Drawbaugh then 
and there showed them his talking machine; that all three 
were looking on while Drawbaugh was explaining it; 
that Drawbaugh took it apart and showed them the in- 
side of it; and that thereupon Samuel F. Hauck asked 
Drawbaugh for a telephone or talking machine to take 
along home, to put up, which Dr awbaugh, however, was 
not able to give him. 

Second. ™ David A. Ulrich (/7., 219), who testifies 
that about the vear 1876 he accompanied Samuel F. 
Hauck to Dr awbaugh’ s shop at Eberly’s Mills, and there 
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met Jacob Kimmel; that whilst they were there together 
at that time Daniel Drawbaugh showed them some of his 
speaking machines; that Samuel F. Hauck was present 
and talked to Drawbaugh about the speaking machines 
at that time. 

He further testifies that he at that time saw a large 
machine and a small one something similar to A and D; 
and further that he was never at Drawbaugh’s shop ex- 
cept upon that one occasion. 

George W. Heiges (C. Vol. 2, p. 10Sg) testifies that 
on Sunday, the 3d of March, 1878, he accompanied his 
uncle, George W. Mumper, and cousin, M. J. Bailey, to 
Daniel Drawbaugh’s shop for the purpose of seeing 
Drawbaugh’s electric clock, which Drawbaugh then and 
there showed them and explained at length. He further 
testifies that Drawbaugh did not say anything to them on 
the subject of electric speaking telephones. Upon being 
shown the Exhibits « A” to «Q,” inclusive, he testifies 
that he never saw any of them at Drawbaugh’s shop. 

Mr. Drawbaugh, however, appears to have been of the 
opinion that he did mention the subject to them, inasmuch 
as the witness testifies that Drawbaugh asked him in 
November or December, 1881, w hether he (witness) re- 
membered of his (Drawbaugh’s) saying anything to him 
upon the occasion of the visit testified to, about his talk- 
ing machine or telephone, and that he (Drawbaugh) had 
been to see him (Heiges) at York with regard to the 
matter. 

In the depositions of Bailey and Heiges we have 
another illustration of the worthlessness of ‘complainants’ 
negative testimony. According to their testimony they 
were at Drawbaugh’s shop March 3, 1878, and did not 
see any talking machines, nor was the subject mentioned. 
Nevertheless, according to the testimony of complainants’ 
own witnesses Drawbaugh had talking machines there at 
time, which he was talking through and exhibiting to 
others. 

According to the testimony of Shapley and I. D. 
Landis, Exhibit « B,” was there as early as October 3d, 
1875, and Drawbaugh was so enthusiastic about it that 
he declared that it was to revolutionize the world and 
take the place of telegraphing. According to Shapley 


he had talked through it. According to the testimony of 
George W. Roe, also, he was at work on the talking 
machine in October, 1876. According to the Ditlows he 
was using the talking machine in the spring of 1577 to 
talk through, and that necessitated not only a receiver but 
a transmitter. og ng A. Landis saw «B” at Draw- 
baugh’s shop early 1 — 1877. Drawbaugh had told 
Orlando Kahnevy n the fall of 1876 about his talking 
machine, and had told him that he expected to make an 
independent fortune out of it; that he hadn't it patented 
because he had not the the money to get it patented with. 
Kahney had heard him talk through it in the winter of 
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1877-78: so had A. L. Rupp and G. C. Rupp. During 
the year 1877 Jacob Evans had heard it spoken of about 
Milltown. HT. R Musser had seen several talking 
machines before Janu irv 3, 1578. Drawbaugh had 
spoken t to Lioyd and Worley about it in February, 1878. 
Several receivers were in existence, “A” as well as *“B” 
(Geo. C. Rupp), and yet Drawbaugh did not show or 
speak of his talking machine to Bailey and Heiges. The 
explanation, assuming that he did not (for they might, as 
others of complainants’ witnesses in the case have done, 
seen tal lking machine and forgotten the fact) is very sim- 
ple. he ‘y went to his shop for the purpose of seeing 
his electric c lock: they saw it and came away after their 
curiosity concern! Ing rit was satished. 

John F. Hursh (C Vv. I. 1, 1055) testifies that he moved to 
Kansas in November, 1579: that prior to that time he had 
resided in Fairview township, York County, Pennsyl- 
vania, not far from Milltown: that he had been a member 
of the Drawbaugh Pump Company, or Drawbaugh 
Manufacturing Company, from 1867, and that said com- 
pany ceased mani vi uring in 187r; that during that 
period he was accustomed to go to the machine shop at 
Milltown at intervals of two weeks or longer; that he 
had access to, and went to different parts of the building; 
that he got a ram from Daniel Drawbaugh in May of the 
Centennial year, and had been, between 1871 and that 
time, at Drawbaugh’s shop, probably at intervals of six 
months or a year: that Drawbaugh had spoken t » him 
about inventions and machines he was getting up, and 
had gotten up, and seemed pleased to ralk shout his new 
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inventions, a number of which he (Ilursh) names. He 
testifies, however, that Drawbaugh first spoke to him 
about his talking machine in 1875, in or about September 
and that he then showed him instruments. Upon being 
shown “ Exhibits” from « A” to « P,” inclusive, except 
“KK.” he indentifies “B™ as one which he saw at that 
time, and says that he faintly recollects something like 
“A” and “« F,.” but none of the others. And further 
testifies that this communication by Drawbaugh to him 
was after he had heard of speaking telephones elsewhere. 

He further testifies that he is “ willing to swear that, as 
a matter of fact,” Mr. Drawbaugh did 1 not have electric 
speaking telephones in his shop at least four years puior 
to the beginning of the Centennial year (1876), and show 
them to " different persons during those "i years ( /d. 
1062, cross-Q. 64); but upon further cross-examination 
admits all he can testify to is that he did not see the talk- 
ing-machine there himself prior to 1878. (/d. 1064, 
Cross-Q. So. ) 

He is contradicted. 

First.—By Abraham Fisher (D. Vol. 2, 688-9), who 
testifies that along about 1868 or 1869, about a year after 
Mr. Hursh went into the faucet business, he ( Fisher) and 


John F. Hursh, who is his first cousin, went to Draw- 


baugh’s shop together one evening, when Drawbaugh 
showed and explained to them his talking machine. 

Second.—Bvy Henry S. Magonell (D. S.-reb., 963), who 
testifies (p. 965, ¢¢ seg.) that before he was married 
(November 3, 1873) John F. Hursh told him about 
Drawbaugh’s talking machine, and asked him to come 
along over to Draw baugh’ s shop to see it: that this con- 
versation took place about two winters before he was 
married, and that Hursh spoke to him at different times 
afterwards about it. 

Third.—By Jacob Miley ( /d. 171), who testifies that 


John F. Hursh, who is _ his first cousin by marria ige, told 


him about Drawbaugh’s talking machine “ in 1873-4 or 
1575, along there —I couldn't say now which of the three. 
It is from eight to ten vears ago |November 5, 1883 
anvhow; it 1s not less than eight, and maybe ten, vears 
ago. * * * He came to my place—in the week, 
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Thursday or Friday—and asked me to go with him to 
Mr. Hertzler’s and Drawhaugh’s on a Sunday, and 
the weather being bad on that Sunday we didn’t get 
going. He had stated to me that Mr. Draw baugh was 
working at a speaking machine, or talking machine; that 
is what he called it talking machine. ‘That is about all; 
we didn’t get to see it.’ (7b. 171, Ans. 89.) 

He further testifies that the idea Mr. Hursh gave him 
of Drawbaugh’s talking machine was that it was to be 
used for talking from one place to another. 

Fourth. —By George W. Atticks (/é. 300), who testi- 
fies (302, 303) that he and John F. Hursh, who 1s his 
brother-in law, had a conversation about Drawbaugh’s 
talking machine between 1875 and 1877. and that they 
not only talked about Drawbaugh’s talking machine, but 
also of going up to his shop to see it. 

Orlando Kahney (C. Vol. 1, 990) testifies that he moved 
to the West, April 1, 1879; that prior to that time, from 
1871, he lived and worked at various places in the neigh- 
borhood of Milltown, among other places at Wilson Wal- 
ters’, which he left some time in 1875; that he was well 
acquainted with Daniel Drawbaugh 

He further testifies that he was at the Centennial Ex- 
hibition, October 31, 1876, and several days thereafter; 
that he first heard of Drawbaugh’s talking machine on 
the second Sunday after he returned home from Phila- 
celphia, when Draw baugh himself told him about tt. 

On cross-examination, however, he fixes the date of 
the conversation in the fall of 1877, instead of the fall of 
1876. 

He further testifies that Drawbaugh first talked to him 
through his talking machine some time in the winier of 
1577-75. 

He bavthes testifies that he saw at Drawbaugh’s shop 
Exhibits “« F” and « B,” in Drawbaugh’s office; that he 
did not at the time know what they were for; and does 
not remember whether it was before or after he first 
heard that Drawbaugh was working on talking machine; 
and that he may have seen them there more than once; 
that he never knew what said instruments were for until 
within a year of the time when his deposition was taken 
that he also saw exhibit “A” at Drawbaugh’s shop; 
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whether before or after the fall of 1876 he does not re- 
member: and that he did not know w han it was for. 

He fails to identify any othér exhibits, but remembers 
of seeing a box with a bell on it, which may have been 
“ Exhibit H.” He has no recollection of the instrument 
that he put to his ear when Drawbaugh talked to him. 

It further appears from his testimony that he was fre- 
quently at Drawbaugh’s shop whilst living i in the neigh- 
borhoood of Milltown. 

He is contradicted by Milton Basehore (D. S.-reb., 
116), who testifies that he and Orlando Kahney lived to- 
gether at Wilson Walter’s, in 1875; and that in July of 
that year, just prior to oats harvest, they went together to 
Drawbaugh’s shop to grind some cradle scythes; that 
after they had finished grinding the scythes they re- 
mained a short time in the shop, and that Daniel Draw- 
baugh then and there talked through his talking machine, 
and Orland Kahney listened; and that whilst they were 
on their way home from Drawb: iugh’s shop, he (Kahne Vv) 
discussed the subject of Draw baugh’ s talking mi whine, 
and that witness gathered from Kahney’ s conversation 
that he ( Kahney ) had known about Drawbaugh’s talking 
machine before that time; that he, Baschore, was never 
at Drawbaugh’s shop before or since that time, and 
the time of that visit work on axles was going on in 
the shop. 

Basehore is corroborated as to the time by Wilson P. 
Walters (/6. 121), who testifies that Basehore and Kah- 
ney were working for him in 1875, and that Kahney 
never worked for him after that year. 

Orlando Kahney himself was recalled by defendants 
(/b. 224), and testified that after he returned to the Wes 
from Philadelphia, after having given his deposition there 
there on behalf of complainants, he reflected further upon 

the subject of that deposition, and upon reflection remem- 
bered that he had scen and talked through Drawbaugh’s 
talking machine at a much earlier date than that fixed by 
him in his Philadelphia deposition; that he thereupon 
wrote to Daniel Drawbaugh stating that he now remem- 
bered about his talking machine as far back as the year 
1875, and that subsequently, March 8, 1883, before the 
testimony of complainants was closed, he wrote to one of 
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complainants’ counsel that since giving his deposition he 
found that he had made a mistake; that he now believed 
and knew that there was a telephone at Drawbaugh’s 
shop as far back as 1873, and asking the advice of com- 
plainants’ counsel as to what course he should pursue; 
that, receiving no reply to this letter, he wrote again to 
complainants’ ccunsel on the 23d of May, 1883, again 
asking direction, but received no "reply. 

He further testilies that upon reflection he distinctly 
remembers a visit to Drawbaugh’s shop with Milton 
Basehore, whilst they both lived with Wilson Walters; 
that they went to Drawbaugh’s shop in July, 1575, just 
before oats harvest, to grind cradle scythes; that ater 
finishing that job Drawb: ugh took him into one corner of 
the shop, and giving him an instrument with wires 
attached to it, and directing him how to hold it to his ear, 
went out of the shop, whereupon he heard Drawbaugh’s 
voice through the instrument, and understood what Draw- 
baugh said through it. 

His description of the shape and size of the instrument 
which he held to his ear leaves littlhe doubt that it was 
either D or E. 

Hie further testifies that in the fall of 1875, whilst he 
was working for Joseph Best, he happened to be at Draw- 
baugh’s shop one day, and Drawbaugh asked him if he 
| Kabney | could lend him $75 or S100 to vet a patent on 
the talking machine. 

He further testifies that he remembers of being at 
Drawbaugh’s shop either in 1872 or 1873, possibly 1874 
(as he was not able to fix the date accurately), when he 
saw the same wires in the same place where they were 
when he ground the cradle scythes, and Drawbaugh used 
them with the talking machine to talk to him. 

Benjamin Kaufman (C. Vol. 1, 939) testifies that he 
moved to Illinois in February, 1878; that prior to that 
time for twenty-five years he had lived in or about 
Eberly’s Mills or Milltown; that he had known Daniel 
Dr awbaugh for thirty or thirty-five years; was in his 
shop whilst the Drawb: ugh M.: inufacturing Company 
was making faucets, and was accustomed to go to the 
shop from the time the Drawbaugh Company com- 
menced work until he moved to [ilinois “ middling often ;” 
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that he met Drawbaugh often at the store and around in 
Milltown; that Drawbaugh told him about his clocks, 
but never told him anything about his talking machine, 
nor showed him any, and that the first knowledge he ever 
had about talking machines was in Illinois, about a year 
after he (Kaufman) moved to Illinois, from Jonathan 
Fry, who “came out from Pennsylvania, and told me 
Dan was making talking machines.” 

Upon we, shown “Exhibits A to Q,” inclusive, ex- 
cept “ H,” “6 — and « P,” he testifies: “I never 
seen any that I know.’ 

The only machines, however, which he appears to re- 
member hi: ving seen at any time in the shop are faucets, 
an electric cloc =k. and a shoc king machine. 

And it is further significant that the witnes did not 
know how to write, and was unable to sign his name. 

He is contradicted, however, 

First.—By his daughter, Mrs. Kate Young (D. S.- 
reb., 536), who testifies that he (Kaufman) told her 
about Drawbaugh’s talking machine about 1869 or 1870; 
and, 

Second.— By his son-in-law, William Young ( /¢@., 539), 
who testifies that he heard Be ‘njamin Ki tufman spe: ak of 


Drawbaugh’s talking machine “about 1871, or along 
there, at his home, close by the Gorgas school-house, 
near Eberly’s Mills. * * * He said that Mr. Draw- 


baugh had invented a talking machine——a machine that 
you could talk in or talk through.” 

A. R. Keefer (C.Vol. 2, 1275), division operator of the 
Middle Division of the Pennsylvania Railroad, testifies 
that he has known Daniel Drawbaugh for some years, 
how many he does not know, but should think it is some 
seven years prior to the date of his deposition, which 
would make it March, 1876. He testifies that on one 
occasion Drawbaugh showed him a telegraph instrument 
which worked without a battery. He thinks this was in 
a store near the railroad depot, or in a room in the im- 
mediate neighborhood. He has a faint recollection, but 
is unwilling to state positively, that Drawbaugh showed 
him the works of the electric clock at one time; that 
Drawbaugh came to his office on different occasions and 
got pieces of wire from him, and spoke to him about 
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electrical matters, more especially things which pertained 
to what Drawbaugh had constructed, but that, to the best 
of his recollection, he never brought any electric speaking 
telephones to him, nor did he ever tell him that he was at 
work, or had been at work, upon any prior to the time 
when this suit was Degun in LSdSo. 

Although the witness, in his tenth answer, admits that 
it is possible that Drawbaugh did so, the earliest recol- 
lection, however, that he has that Drawbaugh ever told 
him anything on the subject was a remark that Draw- 
baugh made in the summer of 1581 (almost a year after 
this suit was begun). 

It will be noticed that this deposition, if it proves any- 
thing, proves too much. If Drawbaugh could not have 
had, or was not likely to have had, or been at work upon 
electric speaking telephones, without the knowledge of 
this witness, then he could not have had any, or been at 
work upon any such telephones, prior to the summer of 
i881, notwithsianding the fact that Drawbaugh’s patent 
application was filed in July, 1880; and the further fact 
that a large number of complainants’ witnesses have tes- 
tified to seeing telephones in Drawbaugh’s shop in 1876, 
1877 and 1878. 

George W. Kissinger (C.Vol. 1, 551) testifies that he re- 
sided and kept store at Milltown from some time in 1871! 
to about April 1, 1874: that during that time, although 
he was in the habit of going pretty often to Drawbaugh’s 
shop, Drawbaugh did not show him, nor did he hear that 
Drawbaugh had any talking machine or telephone. 

t appears from his cross-examination, however, that he 
is able to remember only a few of the machines which 
Drawbaugh 1s well known to have had at that period, 
and that he admits that he did not take much interest in 
Drawbaugh’s contrivances at the shop whilst he lived 
there, and when pressed on cross-examination, admits that 
he cannot swear he did not hear people talk about Draw- 
baugh’s talking machine during the time above mentioned, 
but only that he cannot recollect hearing anybody talk 
about it. 

The intelligence and reliability of the observation and 
recollection of this witness may be judged from the fact 
that he describes Drawbaugh’s galvanometer as “a 
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weather-teller.” (562 Cross-Q. 107.) His entire unre- 
liability when called upon to testify upon other matters, is 
a pointed out in the discussion of the ram testimony 

( Appendix “ A”). 

He is contradicted, however, by 

William Natcher (D. S.-reb., 149) who testifies (150) 
that he heard George W. Kissinger, who kept store at 
Milltown, speak of Drawbaugh’s talking machine Oc- 
tober I7, 1971, to August 9: IS72 

Cyrus Kissinger (C. Vol. 2, p. 1463), George Franklin 
Kissinger (C. Vol. p. 523), and John M. Kissinger (C. 
Vol. 1, p. 575), testify that they had their home with their 
father | George W. Kissinger ), at Eberly Mills, from 
April, 1571, to April, 1874, and that during that time 
they were senetiaasile at Drawbaugh’s shop and saw 
some of his inventions, but do not remember of seeing any 
talking machine there, nor of hearing that he ( Draw- 
baugh } had any. The memory of George F. Kissinger 
does not appear to be good, and John M. Kissinger was 
but a lad of fifteen when he moved away from Eberly’ $ 
Mils. The testimony of all three of these witnesses, so 
far as it relates to hydraulic rams, is discussed in appendix 
“A.” ‘They do not appear to have taken anv special in- 
terest in Drawbaugh’s inventions, nor to have been on 
intimate terms with him, nor to have been persons upon 
whom the talking machine would have made any par- 
ticular impression if they had seen it. 

Isaac D. Landis (C. Vol. 1, p. 606) testifies that on 
the the 3d of October, 1876, he visited Drawbaugh’s 
shop in company with his brother-in-law, Rufus E. Shap- 
ley, for the purpose of seeing Drawbaugh’s electric 
clock; that whilst there he saw “an instrument for speak- 
ing through called a telephone.” When asked to de- 
scribe it, he does so as follows: “ My recollection of it is 
being made of tin—apparently a tin can—with a piece of 
bladder across the end of it, with a magnet attached to it 
in front of the bladder,” and adds, “and also that he 
(Drawbaugh ) said, in calling our attention to it, that this 
wasto revolutionize the world. or words to that effect: 
that it was for the purpose of —— through, carrying 
the sound of the voice. (Ans. 28. 

Ile further testifies ‘ie 2.) ) dank itwas not in work- 
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ing order at the time, and identifies exhibit “B” as the 
instrument which he saw, and says that he saw no 
other. 

Ile does not remember that Drawbaugh said he had 
spoken through the instrument, but admits that it might 
have been said to Mr. Sh: ipley. 

He testifies further that it had on it a magnet wound 
with insulated wire, and that Drawbaugh conveyed the 
impression to his mind that it was intended to take the 
place of the telegraph. 

Landis and Shapley were jewelers, and had gone to 
Drawbaugh’s shop for the purpose of seeing his clock, 
in which Shapley was contemplating taking an interest. 
It is not at all strange, therefore, that Draw baugh should 
have omitted to show them his more improved talking 
machines. 

Charles A. Landis (C. Vol. 2, p. 1069) testifies that he 
wis at Drawbaugh’s shop some time between March 31st 
and April 13,1877; that Drawbaugh then and _ there 
showed him exhibits « B~ and « F,” telling him that they 
were talking machines, and he saw no others there. The 
story Ww hich he tells of Drawbaugh’s explanation of ex- 
hibit «“B” to him is simply incredible, as he would have 
us believe that Drawbaugh described it to him as a make 
and break transmitter, whereas throughout the case, with 
the exception of this deposition, it has alw ays been as- 
sumed to have been a receiver. The witness, however, 
Was quite young at the time, and probably wor to un- 
derstand what Draw baugh’s explanation was, or, if he did 
understand, he has forgotten it. Elis attempt at oanuiia 
tion of Drawbangh’s statement with regard to the repeti- 
tion of syllables by his talking mi chine. is another evi- 
dence of the entire unreli: ibility os his memory, as also is 
his statement that exhibit “B” contained no electro 
magnet, notwithstanding the positive testimony of com- 
plainants’ witnesses, Shapley and I. D. Landis, to the 
contrary. , 

Isaac Lloyd (C. Vol. 2, 1264) and 

Frederick U. Worley ( Lc. S51) testify that they VIS- 
ited Drawbaugh’s shop together on the Saturd: lV previ- 
ous to February 13, 1878; that Llovd had known Draw- 
baugh for a number of years, and had induced Wor ley to 
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vo along with him on that occasion for the purpose of 
secing Drawbaugh’s magnetic clock, and writing an arti- 
cle in regard to it for the Harrisburg ‘Telegraph. 
This article was published in said paper, February 13, 
1878. They saw a number of Drawbaugh’s inventions 
at his shop at that time, but did not see his talking ma- 
chines. He mentioned it to them, however, as they both 
testify. 

They do not seem to agree exactly upon what Draw- 
baugh told them. Lloy d says: ‘“ To the best of my 
knowledge he (Drawbaugh) said that he was working 
on a telephone; that this telephone was worked in con- 
nection with an electro-magnet; that the sound produced 
a kind of *back-lashy that he intended to control it by 
some means that I can’t describe to you now.” Although 
he testifies that he had curiosity to see the telephone, and 
wondered how an electro-magnet could be connected so as 
to carry sound, yet he did not ask to see it, and Draw- 
baugh did not show it to him. 

Worley testifies that Drawbaugh said, in speaking of 
the applications of magnetism, that he was experimenting 
for the transmission of sound, but that while he could 
produce sound, it was indistinct and confused, and he 
thought of remedying that by receiving the sound in a 
box to which he could apply the ear. 

He says he ¢ ‘sannot give all Drawbaugh’s exact words, 
nor can he give any statements that he made about the 
talking machine in the exact words that he used, and he, 
on cross-examination, proceeds to state the substance of 
all he can remember that Drawbaugh said on the subject. 
“He had succeeded in transmitting sound, but when it 
was received in an open room the reverberation made the 
sounds confused and indistinct. He proposed to remedy 
that by receiving the sound in a small chamber or box, to 
which the ear w vould be applied.” 

He says further, that he got the idea from Mr. Draw- 
baugh that up to th: it time he had received the sound in 
an open room, and not in any kind of a box which could 
be applied to the ear, or to which the ear could be ap- 
plied. 

Ile states that the conversation on the subject of tele- 
phones was very brief, and that Drawbaugh did not show 
them any. 
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It is to be noted: First, That the object of this visit 
to Drawbaugh’s shep was to see the magnetic clock and 
get materials for a newspaper article about it. 

And, Second, That in attempting to give a loosely re- 
membered conversation, which they did not at the time 
understand, they have stated what, on the face of it, is the 
merest nonsense. 

Lloyd had made several previous visits to Drawbaugh’s 
shop, which are commented upon in the main brief. 

Davis Major (C. Vol. 1, 848) testities that he worked 
for the Haucks at Drawbaugh’s shop for about a month 
in the spring of 1874; that during that time he was in dif- 
ferent parts of the shop, and once went with Daniel Draw- 
baugh into his private room where the latter showed him 
a clock and two small batteries with wires attached to it, 
but that Drawbaugh never showed him any talking ma- 
chines whilst he worked in his shop, and never told him 
he had any, and he denies ever having seen anything like 
the exhibits which are shown him, A, B, C, D, E, F and I. 

On cross-examination, however, the witness admits that 
his memory of events was not reliable, and testifies that, 
in addition to the clock and batteries, he saw in Draw- 
baugh’s private room other things which he calls “ rub- 
bish and stuff °—-what it was he did not know; that his 
own work was on the first floor of the building, and that 
he knew Daniel Drawbaugh was working on the second 
floor, but did not know what he was working at. 

His testimony is further commented upon in the main 
brief. 

James P. Mathews (C. Vol. 1, p. 540) testifies that in 
April, 1878, he made a visit to Drawbaugh’s shop for the 
purpose of getting material for a newspaper article on - 
Drawbaugh’s magnetic clock; that Drawbaugh at that 
time did not talk to him through any telephone, nor did 
he see any telephones there completed in working order. 
It appears, however, that Drawbaugh showed him what 
Witness describes as two wooden hemispheres with pieces 
of loose wires attached; and further, that Drawbaugh 
claimed to him to have invented the telephone before 
either Bell or Edison. Witness states that he got the zm- 
pression from the conversation of Drawbaugh that the 
latter had entirely thrown aside his telephone experiments; 
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but he is contradicted in this by complainants’ own wit- 
nesses, to wit: Shaply, I. D. Landis, C. A. Landis, 
Olando Kaney, A. L. Rupp, George C. Rupp, Henry R. 
Mosser and Theodore Grissinger; his recollection of the 
conversation with Drawb: ugh being evidently inaccurate. 

Henry R. Mosser (C. V ol. 1, 366) testifies that he wrote 
a letter to the “ Baltimore Proteases ‘from New Cumber- 
land, Pennsylvania, dated January 31, 1878, in which let- 
ter he made mention of Daniel Drawbaugh’s electric 
clock; that shortly before that time he had. visited Draw- 
baugh’s shop, and had seen there some electric clocks; 
and that he had a conversation with Mr. Drawbaugh 
about an electric speaking telephone, which he states as 
follows: 

Q. 10. Will you state the substance of that conversa. 
tion? : 

Ans. My recollection is that he showed me some 
parts or work that “he said he had been working upon 
for some time previous.” 

Drawbaugh did not, however, state how long he had 
worked at them: and witness does not think he said 
whether he had given up working at them, or abandoned 
them, or anything i in relation to that subject. He frankly 
admits that he may have heard that Drawbaugh hi ad 
electric speaking telephones before that time, but he does 
not remember. 

tle seems unable positively to identify any of the 
instruments shown him, and testifies as follows: 

(). 5 - a 7K 

ss ty "a think I recognize that | * B’ | as one or some- 
thing — one he showed me. | 

és Q. Do you recognize these two large ones |* H’ 
and ¢ J’ 

“A, I have no recollection of seeing them. 

“Q. 19. I now show you all the other original instru- 
ments which have been put in evidence by the defendants, 
and ask you which, tf any of them, you saw at that time? 

“A. Wr. Drawbaugh showed me several parts of his 
telephone, only one of which I definitely seem to remember 

that ts this one (indicating) * Bl?” 

He further testifies (Ans. 53) that “the conversation 
on telephones was very brief.” 
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George W. Mumper (C. Vol. 2, 1098) testifies that he 
lived about a mile and a quarter from Eberly’s Mills twenty- 
eight years, and has known Daniel Drawbaugh twenty- 
five years; that on Sunday, March 3, 1878, he took his 
two nephews, George W. Heiges and Mumper J. Bailey, 
to Drawbaugh’s shop to see “the clock that Mr. Draw- 
baugh had invented, that was to run without winding; ” 
that on their arrival at the shop they asked Mr. Draw- 
baugh to show them the clock, which he did, and he ex- 
plained it to them; that Mr. Drawbaugh did not at that 
visit say anything about telephones or talking machines, 
nor did he show them any. 

Upon being shown Exhibits « A” to “ Q,” inclusive, 
he denies ever having seen them at Drawbaugh’s shop, 

Ile further testifies that if Drawbaugh had had 1n his 
shop a telephone or talking machine six or eight vears, 
and had shown it toa dozen or twenty people, it would 
have become known in the community. 

And further, if it had been generally Known in the 
community, he (Mumper) would have known it, but that 
he had never heard that Drawbaugh had any such tele- 
phone or talking machine up to the date of his visit 
(March 3, 1979). 

[le further testifies that if Mr. Drawbaugh, long before 
speaking telephones were heard of elsewhere, had had at 
his shop a talking machine by which conversation could 
be carried on from one place to another along a wire, and 
had represented that there was a fortune in it, and that it 
was going to supersede the telegraph, and had demon- 
strated its usefulness by actual practical use by various 
persons, and had desired to obtain a few hundred dollars 
to patent it, oflering to give a half or other part interest to 
those who would furnish the money; that Drawbaugh 
would have been able to obtain it from his acquaintances 
or people in the neighborhood; that he ( Mumper) would 
have been willing himself to endorse for Drawbaugh to 
enable him to raise the amount of fifty dollars. 

lle further testifies that Alfred Dithow worked for him 
five months in 1872, and again in 1876. 

On cross-examination, he fails to remember the fact 
that Daniel Drawbaugh had applied to him for the loan 
of a small amount of money, and was refused. 
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He is contradicted by 

First.__Joseph Ditlow (D.S.-reb. 521) who testifies 
(524), that several weeks prior to the time when Mumper 
gave his deposition, the latter told him that Drawbaugh 
had his telephone in 1874. 

Second.—By Abraham Ditlow (A7/. 876), who testifies 
(S82) that at the time above fixed by Joseph Ditlow, 
Mumper said to Joseph Ditlow and himself that he thought 
it was strange, when he heard they were in Philadelphia 
and had testified against Drawbaugh; that he “ had been 
up in Daniel Drawbaugh’s shop in 1874, and had seen the 
talking machine, and Dan wanted me to goin partnership 
with him, and he said * he was a d—n fool—if he had gone 
in with Dan he would have made his fortune.’ ’ | 

Third. By Alfred Ditlow (/d. 820), who testifies 
that during the year he painted Mumper’s barn (1876), 
Daniel Drawbaugh came into the field at Mumper’s and 
“called Mr. Mumper aside; then Mr. Mumper came up 
to me, and I asked him what Mr. Drawbaugh wanted, 
and he said he wanted to borrow some money. Mr. 
Mumper told him he hadn’t the money to spare.” 

And see the comments upon the testimony of Bailey 
and Heiges, supra. ' 

Michael Hl. Natcher (C. Vol. 1, 310) testifies that he 
worked for his father whilst the latter ran the grist mill 
at Eberly’s Mills in 1870 and again in 1871-72: that 
during that time he was often at Drawbaugh’s shop, and 
saw him (Drawbaugh) every day that he (Drawbaugh ) 
was about home. 

Ile further testifies that he never saw anything like 
exhibits “5,” « Fj” «C,” or “1,” and that Drawbaugh 
never showed him, or spoke to him of any talking ma- 
chine whilst he (Natcher) lived at Eberly’s Mills. | 

He further testifies that Drawbaugh showed him some 
few things at his shop, but was able to ment.on particu- 
larly only his faucet and clock. 

It will be observed that he was not asked on his direct 
examination whether he had ever heard of Drawbaugh’s 
talking machine whilst living at Eberly’s Mills, and cross- 
examination was waived. 

He was recalled by defendants (S.-reb. 135), and tes- 
tified that it was true, as he had said in his first deposi- 
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tion, that he had never seen anv of Drawbaugh’s talking 
machines whilst residing at Eberly’s Mills, but that he 
had then and there heard of them, and he names four 
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persons whom he recollects of hearing speak about Draw- 
baugh’s talking machine: his brother, George Natcher, 
his sister, Bella Natcher, his mother, Emiline Natcher, 
and George Leonard—-and he further testifies that there 


was talk about putting up a talking machine between the 


, 
»?”* mes ’ . 
S Nouse. 


He is corroborated by his sister, Mrs. Blanche Bella 
Spangler (/d. 176), who remembers of having heard of 
h’s talking machine whilst living at 
Eberly’s Millis, and by his mother, Emiline Natcher ( 4d. 
at she heard her son Michael speak 
of Drawbaugh’s talking machine: that it was well-known 
in their family, and was a good deal talked about in the 
community. 

He further testifies that he told complainants’ counsel 
when the lattter came to see him about his knowledge of 
Drawbaugh’s talking machine, that he had not seen it, 
but had heard of it whilst living at Eberly’s Mills. 

An attempt was made to contradict him by the deposi- 
tion of George Leonard Sat Vol. 3+ 2297); who testifies that 


he never spoke to either of the Natchers. or any other 
person, about a talking machine, or about putting one in 
from the mill to the house. 

ry : : , ; "  e.. . . : , * R 3 * ae 
lhe reason, however, which he gives for this denial is 


he Knew nothing about the talking machine at that 
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ut, On cross-examination, it appears that he 
assumed the time to which Michael H. Natcher’s testi- 
mony referred to be the first vear which he ( Leonard) 
owned the grist mill. (February, 1871, to February, 
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put this assun ption was entirely unwarranted by any- 


thing contained in the testimony of Michael H. Natcher, 
and Mr. Leonard further admits that he merely has no 
recollection about the matter, and does not know that he 
ever heard anything about the talking machine whilst the 
Natchers were with him. 

William Natcher (C. Vol. 1. 300) testifies that he ran the 


grist mill at Eberly’s Mills, kderly and Betem from April 
[, 1870, to September 5. 1873, and again for George 


ed 
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IS71, to August 9, 1572; that 
he was sometimes at Draw- 


Leonard from October 1 
during these two period 
baugh’s shop, as he describes it, * not so very often, but I 


i 7 
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was frequently there.” 

Ile further testifies that Mr. Drawbaugh never showed 
him any talking machines, and never told him he had any 
whilst he lived at Eberly’s Mills. 

On cross-examination he is able to mention four ma- 
chines or inventions which Drawbaugh showed him or 
talked to him about during the periods above stated, 
namely the faucet, hydraulic ram, nail machine and cider 
machinery, and he omits to mention the electric clock 
which his son, Michael TH]. Natcher (C. Vol. 1, 510), C led 
immediately after, remembers to have seen. 

He is contradicted by his son, George Natcher ( D. S.- 
reb., 143), who says that whilst living at Eberly’s Mills 
he heard Drawbaugh’s talking machine spoken of, and 
particularly states that his “father (William Natcher }), 
Mr. Drawbaugh and mother (Emiline Natcher) were 
talking about them.” 

And, further, that Mr. Drawbaugh and Mrs. Natcher 
wanted William Natcher to have a talking machine or 
telephone put up between the house and the mill, but he 
never had it done. 

William Natcher himself, upon being recalled by de- 
fendants, testifies (149) that after he had given his depo- 
sition on behalf of complainants and returned home, he 
received through the mail, from John C. Comfort, one of 
of complainants’ agents, a printed copy of his deposition, 
which he read, and that having read it and reflected 
further upon the subject. he remembered that he had had 
heard Drawbaugh’s talking machine spoken of whilst he 
lived at Eberly’s Mills. [le was then able to mention the 
names of nine persons whom he had heard speak of it, 
and testified further that “it was generally spoken of in 
the little village, or whatever you may call it, of Milltown 
that Daniel Drawbaugh had a talking machine by which 
he could communicate from one place to another.” And 
further, that the subject of putting up one of Draw- 
baugh’s talking machines from the mill to his ( Natcher'’s ) 
house was spoken of. 

Henry Neidig (C.V ol. ée 520} resided On Lake Spring 
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farm, about a mile from Milltown, from the spring of 
1870, to the spring of 1877. He employed Daniei Draw- 
baugh to put in a hydraulic ram on said farm in 15871, 
and employed him subseque ntly todo several jobs of work 
there for him, on whi ch occasion and several other times 
Drawbaugh was at his farm. 

He testifies that up to the spring of 1877, Drawbaugh 
never told him that he had a talkin 1¢ machine, or asked 
him to put money into it to help him patent it, and that he 
never heard prior to that time that Drawbaugh hada 
talking machine or telephone: that if, before electric speak- 
ing telephones had been heard of elsewhere, Drawbaugh 
had told him that he had talking machines which wo rked 
by electricity, and by means of which conversation could 
be carried on between one place and another, along a wire, 
and had demonstrated to him that he (Drawbaugh) had 
such a thing ina really successful condition by having 
him talk and listen through it, and had pointed out to 
him that there was a fortune in it, and had told him that 
he wanted fifty or one hundred dollars to patent it with, 
and would give an interest in it to anybody who would 
furnish the money, he (Drawbaugh) would never have 
had any dithculty in getting the money or a considerable 
part of it from witness. | 

But it is not shown that the witness was ever at Draw- 


baugh’s shop. It does not appear that he _ had 
any knowledge of any of Drawb — S inventions: 
that Drawbaugh was on terms of any particular in- 


timacy with him, or that the witness was a man 
capable of understanding or appreciating the talk- 
ing machine if Drawbaugh had called his attention to it, 
and explained it, or had even commended it in the strong- 
est terms. And, moreover, the witness’ testimony as to 
what he would or would not have done in the case sup- 
posed, is a mere idle expression of opinion concerning cir- 
cumstances which it ts impossible for him fully to realize 
at the present ume —_ articularly since the commercial 
value of electric speaking telephones has been demon- 
strated. 

Complainants’ attempt in the deposition of this witness 
another and a_ startling method of contradicting defend- 
ant’s witnesses. Henry Herr, Ira D. and Norman W. 


_ 
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Kahney had testified on behalf of defendants, that they 
had seen talking machines at Drawbaugh’s shop at early 
times. It appeared that Henry Herr was a relative and 
friend of the witness, and that they were in the habit of 
meeting more or less frequently from 1871 to 1875; that 
the Kahneys had both worked for witness on his farm 
prior to 1877—Ira, about six months, at diflerent times, 
and Norman considerably less. 

Witness is asked to testify, and does testify, that neither 
of these persons ever mentioned Drawbaugh’s talking 
machines to him. 

The inference, which complainants undoubtedly in- 
tended the court to draw, being that if these persons had 
known anything about Drawbaugh’s talking machines, 
they must have mentioned the subject to witness; and 
thus complainants seek to contradict their sworn testi- 
mony that they dd see Drawbaugh’s talking machines, 

His testimony is further commented upon in the main 
brief. 

Jacob Neidig (CLV ol. 2, [2 35) lived within a mile or two 
of Eberly’s Mills from the spring of 1870 to the spring of 
1877. From the spring of 1870 to the fall of 1874 he 
was at Drawbaugh’'s shop a good many times: from the 
fall of 1874 to the spring of 1876 he was there, but not 
so often as before; from the spring of 1876 to the spring 
of 1877 he was there, but seldom. 

On cross-examination he fails to remember any visit 
after the beginning of 1576. 

He testifies to having seen a number of Drawbaugh’s 
Inventions at his shop, but says he never saw any talking 
machines there, and never heard of any down to the 
spring of IS77; and he thinks it likely that if there had 
been any talking machines at Drawbaugh’s shop prior to 
the spring of 1876, he would have known of them and 
seen them. 

It appears, however, that when his more frequent visits 
ceased in the fall of 1874, he was a mere lad of seventeen 

il opportunity is shown for seeing 


vears old, and no speci: 
all of Drawbaugh’s inventions. 

J.C. Nesbit (C.Vol. 1, 687) testifies that in the summer 
of 1878, he was emploved to write a sketch of Lower 
Allen township for a history of Cumberland county, Pa., 
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by Rev. Conway P. Wing and others, and published by 
Jos. D. Scott; that R. P. Hull, then living at Lisburn, was 
employed to assist to gather information concerning the 
township, and furnish it to witness; that in pursuance of 
this engagement he and [lull went to Eberly’s Mills be- 
tween the rst and 15th of August, 1875; that after having 
talked with other residents of the place, they went to. 
Daniel Drawbaugh’s shop to see and get information 
from him; that they remained in said shop about an hour, 
about half of which time witness remained conversing 
with Hlull and Drawbaugh, and during the remainder of 
that time he walked around the shop whilst Hull and 
Drawbaugh remained in conversation; that Mr. Hull 
wrote notes of what he learned that day from Mr. Draw- 
baugh. and others at Milltown, and when they arrived 
home at Lisburn just before they separated that same 
day, Mr. Hull handed the paper to him. He is under 
the impression that the part of the paper which relates to 
Mr. Drawbaugh’s shop was written at the shop, inasmuch 
as he and Hull went home together, and he (witness) 
knows that he ( Hull) did not write any on the way home: 
that he (witness) the same evening wrote out from those 
notes an article which he sent tothe //era/d office at Car- 
lisle where the history was being printed, and which sub- 
sequently appeared in the history; that Mr. Drawbaugh 
did not tell him, or say in his hearing on that occasion 
that he claimed to be the first inventor of the speaking 
telephone. 

Complainants produce a copy of said history of Cum- 
berland County, and spread upon the record the article 
entitled « Milltown or Eberly’s Mills,” in which Daniel 
Drawbaugh’s shop is spoken of and his measuring faucet 
and electric clock are mentioned. They also produce and 
otler in evidence the original notes which Hull gave to 
the witness on the day of their visit to Drawbaugh’s shop 
(witness testifies that [lull died in April or May, 1879), 
about half of which are devoted to Drawbaugh’s shop, 
and mentions several of his inventions, to wit: the faucet 
and electric clock, but makes no mention of his tele- 
phone. 

On cross-examination, however, 1 appears that some 
copies of said history of Cumberland County contain an 
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appendix made up of biographies of prominent persons 
living throughout the county, whilst others do not con- 
tain said appendix. The copy produced by complainants’ 
counsel did not contain said appendix, and notice was 
given to them to produce a complete copy of said work. 

It further appears on cross-examination that complain- 
ants had been in search of another paper supposed to 
have been among the effects of Mr. Hull, containing a 
biographical sketch of Daniel Drawbaugh, but which 
they had failed to secure. A paper was then produced 
by defendants, which was identified by the witness as be- 
ing in the handwriting of R. P. Hull, and which appeared 
on comparison with the other manuscript produced, to be 
written on the other half of the same sheet of paper. 

Said manuscript appeared to be a biographical sketch of 
Daniel Drawbaugh, and set forth among his other inven- 
tions several kinds of telephones, magneto and voltaic. 

Ata subsequent session, complainants’ counsel produced 
a complete copy of said history of Cumberland County, 
which contains a biographical sketch of Daniel Draw- 
baugh manifestly made from the sketch written by Hull, 
and like it containing a statement of the invention of sev- 
eral kinds of telephones by Daniel Drawbaugh. 

And thus by reason of the fortunate possession of the 
Hull manuscript by defendants, this attempt on the part 
of complainants to prove a negative, whilst they had in 
their hands positive testimony to the contrary, failed. 

Edward M. Nichols (C. Vol. 1, p. 852), testifies that he 
worked for the Haucks at Drawbaugh’s shop in 1874; 
that he saw a number of Drawbaugh’s inventions there 
at that time, but did not see among them any talking 
machines, nor did he know that Drawbaugh had any 
there at that time; that he doesn’t think that ‘Draw baugh 
could have had a talking machine there, and been in the 
habit of showing it to others at that time, without his 
(witness) Knowing it, and that, if he had known it, he 
doesn't think he would have forgotten it. 

He is contradicted, First, by his sister, Mrs. Annie M. 
Reynolds (D. S.-reb., p. 612), who testifies that she 
heard her brother, Edward M. Nichols, speak of Draw- 
baugh’s talking-machine in 1874, whilst he ( Nichols) 
was working for the Haucks, and that he said he had 


seen it at Drawbaugh’s shop. 
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And Second, by his mother, Mrs. Leah Nichols 
(D. S.-reb., p. 731), who testifies that she heard her son 
(Edward M. Nichols), whilst he was working for the 
Haucks, say that Drawbaugh was making a talking- 
machine, or something to talk through,, and that she fre- 
quently heard him and his father, Samuel Nichols, one of 
defendants’ witnesses (see D.Vol. 1, p. 238), speak about it. 

C. W. Pike (C. Vol. 2, 161) and 

Jacob G. May (C. Vol. 2, 1563) were together at Draw- 
baugh’s shop in the fall of 1878,and spent about two 
hours there, the former testifying that he did not see any 
talking-machines there, and that he cannot remember and 
has no recollection of anything being said about them; 
whilst the latter identifies “ Exhibit A,” and says that 
«+ Exhibit F ” seems familiar,and his impression is that 
he saw it at Drawbaugh’s shop. His impression also 
being that he saw “A” there when he and Mr. Pike 
were there together, and he further admits that he may 
have seen “ Exhibit H” or “C,” but does not remember 
of having done so. With regard to « D,” «“E” and “A,” 
he cannot positively say that he has seen them. 

George W. Row (C. Vol. 2, 1533) testifies that up to the 
spring of 1876 (when he was about fourteen years old) 
he had always lived at Eberly’s Mills; that during that 
vear he worked as a hireling for John H. Stephens, who 
had testified on behalf of defendants ( D. Vol. 2, 260); that 
in October, 1876, the latter told him he had been down at 
Drawbaugh’s shop the night before, and that Drawbaugh 
had then cold him that he was making a talking-machine 
to talk from one place to another by a wire. 

Complainants endeavored to get the witness to say that 
Stephens further told him that he first knew of Draw- 
baugh’s talking-machine upon the evening referred to, 


and partially succeeded, by means of an artfully worded 


question, but upon cross-examination he admits that 
Stephens did not tell him whether or not he had seen 
Drawbaugh’s talking-machine long before the evening 
referred to, nor whether or not that was the first time 
Drawbaugh had spoken to him about the taiking- 
machine. 

It was, however, meant by the complainants as an 
attack upon Stephen's testimony, and they were endeav- 
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oring by their use of negative and inferential evidence 
to show that Stephens was mistaken in his dates, and de- 
fendants felt called upon to meet it, which they did by the 
testimony of Henry Otstot ( D., S.-reb., 360), who testi- 
fies that he was twice in Daniel Drawbaugh’s shop at 
Eberly’s Mills, the last time on the day of George Heck’s 
sale, which took place September 13, 1873 (see John B. 
Heck, D. S.-reb., 893): that upon that occasion he did 
not see any talking machines, but that he had been there 
In company with John if. spor several years before 
in the fall of either 1570 or 1871, when he did see a talking 
machine there, and he identific s Exhibit « *C” as one whic h 
he then and there saw. 

[t thus appears that John H. Stephens, instead of testi- 
fying too strongly for defendant, as complainants endeav- 
ored to make it appear, had testitied in a very guarded 
manner, and had abstained from fixing his dates as early 
as he might have done. 

Abraham L. Rupp (C, Vol. 2, 1111), testifies that he 
lived on Lake Spring farm, about a mile and a half from 
Milltown, up to the spring of 1870, when he moved to 
Shiremanstown, and lived in and about that place until the 
spring of 1577, when he returned to Lake Spring farm. 

He appears to have bought a fodder cutter December 
3, 1877. He testifies that soon after he purchased it, and 
during the winter of 1577-8, he went to Drawbaugh’s 
shop to grind the knives belonging to it, and that Daniel 
Drawbaugh then and there talked to him through his 
talking machine. He does not remember what led Draw- 
baugh to show it to him, nor what conversation he and 
Draw baugh had about it, but merely that Mr. Draw- 
baugh took him downstairs (he thinks into the basement), 
and that he there put his ear close to the machine at 
which ‘he listened, and which he thinks was resting on a 
table or bench, and thus heard Drawbaugh talk. 

He testifies further that he had heard Mr. Drawbaugh 
speak through it, but that he has no recollection of seeing 
the instrument into which Drawbaugh talked. Upon 
being shown oe “A to Q,” inclusive, all the original 
instruments offered in evidence—he is unable to identify 
any of them, and says he has no recollection of seeing 
any of them, and further, that none of them looked 
familiar to him. (Cross- Ans. 79. ) 
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[le testifies that he never had heard before that time 
that Drawbaugh had a talking machine. 

Ile further testifies that he does not know where 
Drawbaugh was when he talked; that he might have 
had some idea at er time where he was, but has no recol- 
lection now; that he did not ask Drawbaugh, and he 
doesn t know how the partee-nae was operated; and that 
he didn't take any more interest in the matter than merely 
to listen at one end of it.” 

Having taken so little interest in the matter, and 
having such a dim recollection of what he did see and 
hear, it might be supposed that complainants would 
have refrained from oe upon him to express any 
opinions upon it; but they did not, and he was made to 
tesufy that, if Mr. ~storee Sawer had had at his shop for 
six or eight vears before his visit a talking machine by 
which people at ditlerent places could talk to each other 
along a wire, and had been in the habit of freely com- 
municating knowledge of it to the public, and showing it 
eenerally to people at his shop, he thinks he, too, would 
have known it. 

And, further, that if Mr. Drawbaugh, for five or six 
vears before speaking telephones were heard of else- 
where, had at his shop a talking machine by which peo- 
ple at a places could carry on conversation with 
each other along a wire, and had freely shown it to peo- 
ple, and had them carry on conversation over it, so that 
they Knew it would do what he claimed for it, and had 
represented that it was going to supersede the telegraph, 
and that there was a fortune tn it, and that he was ready 
to give a part interest in it to whoever would provide a 
few hundred dollars to patent it and start making the in- 
struments, in his opinion he ( Drawbaugh) would have 
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been able to raise the money in the neighborhood. 

His testimony is further commented upon in the main 
Driet. 

George C. Rupp (C. ¥ ot. 2, 1122 testifies that he lived 
in the net oh iborh ood of Eberly’s Mills up to January, 1881, 
with the exception of the vear, 1876. when he was in In- 
diana: that prior to the spring of 1877, he had been at 
Drawbaugh’s shop at Eberly's Mills some, but not as 
much as after 1877: that in the winter of 1877, 1878, he 
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went there for the purpose of sharpening knives on a 
fodder-cutter, and that Daniel Drawbaugh then and there 
showed him his talking machine and talked through it to 
him, and that he heard Drawbaugh speak through it. 

He thinks, although he is uncertain, that the instrument 
he saw had the mouthpiece on one side, instead of at the 
center, and picks out exhibit “ A,” as the one most nearly 
resembling it. He testifies that he had never seen any 
talking machine at Drawbaugh’s shop before that time, 
and had never heard that he had one. 

Upon cross-examination he inclines to say that he was 
never in Drawbaugh’s shop at any time within five vears 
before December, 1577. 

His testimony is further commented upon in the main 
brief. 

William Sadler (C. Vol. 1, 1036) testifies that he has 
lived within a mile anda half of Drawbaugh’s shop at Mill- 
town since 1836; that he was connected with the Millbush 
Company which had considerable work done by the 
Drawbaugh Manufacturing Company, that from about 
June, 18608, until some time in 1869, he was in the habit 
of going to Drawbaugh’s shop at Milltown to look after the 
work; that he had been during that ume in Drawbaugh’'s 
private office; that he was at Drawbaugh’s shop again in 
the latter part of June, 1876, on business, and at other times 
between the beginning of 1568, and the summer of 1876; 
that Diawbaugh never showed him a talking machine, 
and never told him he had one; nor did he ever know 
that Drawbaugh had a talking machine before the year 
ISSo. 

Complainants in this deposition attempt a remarkable 
piece of inferential testimony. The witness testifies that 
his son, Jacob M. Sadler, was in partnership with Daniel 
Drawbaugh from, he thought, some time in 1871-72, he 
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didn’t recollect which, in the business of putting in hy- 
draulic rams, and during that time his son lived at home 
with him, yet he never heard his son say anything about 
Draw baugh’s telephone unt] some time in the fall of 1S8o. 
(Jacob M. Sadler died December, 1880.) 

Witness further testified that Drawbaugh “could not 
have had speaking telephones at his shop from 1869 to 


1876, and been in the habit of showing them to people 
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generally, who came in, and communicating knowledge of 
them freely to the public during those years without “ his 
cea | it” (fd. 1045, Ans. t » @. 43); and substan- 
tially ( A/. Q. 44) that he could not lb heard of Draw- 
baugh’ s apes sa and forgotten it. 

On cross-examination he testified that whilst his son 
was in the ram business with Mr. Drawbaugh, about 
1871, he had good opportunities for seeing and knowing 
of Dr: iwbaugh’ s talking machine if it existed at the time. 
And, further, that if his son had known anything about 
it he would have mentioned it to him, and that he (Wm. 
Sadler) could not have forgotten it if he had heard of it. 
Ja. 1040, Cross-Q. IIo to II }. 

Defendants then produced the aflidavit of J. M. Sadler, 
taken a short time before his death, which is as follows 
(C. Vol. 1, 1050): 

“ Cumberland County, ss. 

‘ before me, the subscriber, a justice of the peace in 
and for such county, personally appeared J. M. Sadler, 
who, being duly affirmed, says: In the year 1871 I was 
engaged with Daniel Drawb: ugh in the m: wuectene and 


sale of hydraulic rams. At that time, to the best of my 
recollection, he spoke to me about his talking machine. 


He showed it to me, but I don’t remember what it was 
like. I Know there were two machines connected by 
wires. He spoke through it to me, and I understood dis- 
tinctly the words he said. I repeated to him the words 
he spoke, and he said they were right. I recognized the 
voice as his: it sounded like his, I remember that dis- 
tinctly. He said his invention would take the place of 
telegraphing, and that it could be used to speak at long 
qistances. 

‘In the manufacture of hydraulic rams I furnished the 
capital, and Drawbaugh made them. He was poor at 
that time and generaliv hard up. 

‘Tl, M. SApLer. 


* Athrmed and subscribed before me. this thirtieth dav 
June, rSSo. 


‘joun F. Les, j. P.” 


The witness was disposed to deny his son’s signature, 
but the signature and the execution of the affidavit were 
subsequently proven by the } jus tice. (See Lee D. S.-reb.. 
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211). And the fact that Jacob M. Sadler well knew of 
Drawbaugh’s talking machine, was proven by John F. 
Keepfauver (D. S.-reb., $37) who testifies (S41 ef seg.) 
that he and Jacob M. Sadler went together to Drawbaugh’s 
shop in April, 1873, and talked through the talking 


2»? 
machine from the attic to the cellar, a by Benjamin F. 
Zimmerman (/d. 822}, who testifies (823, Ans. 8, 9) that 


at the time Jacob M. Sadler was te with Draw- 
baugh in the ram business, he heard him (Jacob M. 
Sadler) sav “that it was no use to try to do anything 
with Dan Drawbaugh for that he was always working 
with that d—n talking machine.” 

William Sadler is contradicted by 

Jacob Barber (D. S.-reb., 371) a man of very high 
standing in Cumberland County, who served eight vears 
as one "of the commissioners of said county, and filled 
other public offices, and who testifies ( /7. 374, Ans. 18 to 
21) that he heard William Sadler speak of Daniel Draw- 
baugh’s talking machine several times whilst he (Sadler ) 
was also cemmissioner (1876 to 1879), and by Bb. F. 
Zimmerman (a/ supra), wt testifies that he heard 
William Sadler spe% ak of Drawb: wugh’s talking mi —s 
some time between 1565 and 1573, at a public sale 1 
Milltown, the exact date of ve 1 he is unable to fix. 

Rufus E. Shapley (C. Vol. 1, 587) testified that he went 
to Drawbaugh’s shop, October a 1876, in company with 
his brother-in-law, Isaac D. Landis, for the purpose of 
seeing Drawhaugh s electric clock; that whilst there they 
saw lving on a table near the clock an instrument which 
we LW baugh called a telephone. He identities Exhibit 

«B” as said instrument. He says that he “ understood 
Mr. Drawbaugh to say that he had it up around the 
shop,” and in his 28th answer, “I think I understood Mr. 
Drawbaugh to say that they had spoken with it, but I 
don't remember that he made any remark of any use that 
would thereafter be made of it.” He does not remember 
to have seen any other telephone instrument there, but he 
says they were only on one floor of the shop. and that 
their time was limited ( Ans. 21), and again, “our time 
was very short there” (Ans. 32). He testifies further 
that he was at that ume contemplating taking an interest 
in the clock, and the purpose of his visit was to examine 
it with regard to that object. 
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Witness did not ask Drawbauch what his results were. 
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but says that Drawbaugh told him that he had given his 
telephone experiments up, because they were not fairly 
practical and successful, and because he was ridiculed by 
the country people. He states that it is his ¢mpression 
that Drawbaugh told him he was much opposed and 
laughed at by the people; that his experiments were not 
altogether successful; that he had some resu!ts when he 
gave it up; that he did not go far enough, but that he 
still could get up and patent some improvements ( Ans. 
495-533). The witness, however, mixes up Drawbaugh’s 
telephone and clock experiments to such an extent as to 
render it almost impossible to separate them. He mingles 
his impressions and opinions with Drawbaugh’s statements 
in such a way that it does not clearly appear what Draw- 
baugh did say to him. His deposition is a long one, 
covering 125 pages, and it is not proposed to give it here 
at length. In hs cross-examination he seriously damages 
his testimony in several respects. First, by his contradic- 
tory statement (and it is impossible within the limits of 
this brief to even refer to them). Second, by his admis- 
sion that he was the paid agent of the complainants, who 
had early in the case sought him out as a person likely to 
aid them; and third, by his admission that he had on sev- 
eral occasions shown great hostility to Drawbaugh. 

His cross-examination throughout showed that he was 
a man of great vindictiveness and unscrupulousness, and 
that smarting under slights which he imagined himself 
to have received, he had on several occasions attempted 
to injure Drawbaugh and his associates, and to prevent 
the manufacture and sale of Drawbaugh’s inventions, and 
that he had desisted from such conduct when threatened 
with legal proceedings. It is impossible to read his cross- 
examination without being impressed with his hostility to 
Drawbaugh, and the general low tone of his character 
and conduct. 

Indeed, so far did he discredit himself that the com- 
plainants considered it necessary to bolster up his charac- 
ter and conduct in an irregular manner by proof, not of 
his general good reputation for honesty and truthfnlness, 
but that he had acted honestly on several occasions. 

As to his statement the! Drawbaugh had nothing to 
show for his earlier experiments, see remarks on Theo- 
dore Grissinger, supra. 
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James C. Zimmerman (C. Vol. 1, p. 622) testifies that 
he lived at Eberly’s Mills about six or eight months in 
1871, and in its vicinity for a year or two longer; that 
during that time he was at Drawbaugh’s shop “ only a few 
times *; that he saw some of Drawbaugh’s inventions 
there, but to the best of his knowledge, did not see any 
talking machines, nor did Drawbaugh tell him that he had 
any such machines. It is not necessary to comment on this 
testimony, asit does not appear that Zimmerman had any 
special opportunities for seeing the talking machines, and 
he seemed unwilling to say positively that he had no 
knowledge of them. After the lapse of a year from the 
close of their rebutting testimony, complainants having 
been able to tind three more witnesses who knew nothing 
of Drawbaugh’s talking machine prior to 1880, called in 
their rejoinder, John Kahney, Simon C. Wilson and 
George Ditlow. 

John Kahney (C. Vol. 3, p. 2,033) testifies that he lived 
at Eberly’ s Mills from the spring “al 1871 until the spring 
of 1875, since which time he has lived within a mile of 
that place; that whilst living there, and since he moved 
away, he has frequently been in Drawbaugh’s shop, and 
has seen different inventions there, but that he never saw 
there any talking machines, and never knew tnat Draw- 
baugh had any until he was told by hissonthat Drawbaugh 
* had sold out his interest in the telephone to the Tele- 
phone Company,” and this he says was that after the 
spring of 1879. (The sale of Drawbaugh’s interest in 
the telephone occurred in July, 1880 (C. Vol. 1, p. ror.) 

The deposition of this witness proves too much, inas- 
much as if it proves that telephones were not at Draw- 
baugh’s shop before 1876, it also proves that they were 
not there after that date. 

Three sons of this witness, Ira, Norman W. and Au- 
gustus Kahney, had testified in behalf of the defendants 
that they had seen talking machines at Drawbaugh’s 
shop prior to 1876; and the fourth son, Orlando B. Kah- 
ney, had testified, when called by complainants, that he 
knew of Drawbaugh’s talking machine in the fall of 1876, 
and subsequently, when recalled by defendants, that he 
saw and talked through a talking machine at Draw- 
baugh’s shop in July of 1875 

To contradict these witnesses, John Kahnev was asked 
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by complainants whether he had ever heard Drawbaugh’s 
talking machine spoken of in his family, to which he re- 
plied that he never had until told that Drawbaugh had 
sold it. The extremely far-fetched inference which, no 
doubt, complainants wish to draw from this testimony is 
entirely destroyed by the fact that witness’ son Orlando 
had already testified, when called by complainants, that 
he knew of Drawbaugh’s talking machine in the fall of 
1876. 

Simon C. Wilson (C, Vol. 3, p. 2,058) testifies that he 
was at one time a telegraph operator, and had charge of 
a small telegraph repair shop belonging to the Northern 
Central Railroad Company, at Harrisburg, Pa., from De- 
cember, 1870, to the latter part of 1876 or 1877; that on 
several occasions Drawbaugh came to said shop, and 
was allowed to have telegraphic material from the scrap 
pile; that Drawbaugh at one time showed witness an 
electric clock, and at another time an instrument for tele- 
graphing without a battery: but he never showed him 
any talking machine, nor told him that he had invented 
such a machine. A number of hypothetical questions 
were put to this witness by complainants, who sought to 
show that if Drawbaugh had had a talking machine, for 
example, in 1873, that J. LD. Cameron, the president, and 
J. N. DuBarry, the general superintendent of the North- 
ern Central Railroad Company, would have taken half of 
it. Witness testifies that he feels satisfied “that when 
they came to understand the invention they would have 
gone into it.” 

Complainants considered it important to put upon the 
record the fact that the full name of this witness is Simon 
Cameron Wilson. It does not, however, appear that this 
witness was ever at Drawbaugh’s shop, or that he had 
been on any particular terms of intimacy with Draw- 
baugh, and certainly his opinion as to what Draw baugh 
and others would or would not have done under certain 
circumstances is not entitled to any weight. 

George Ditlow, (C. Vol. 3, p. 2,122) testifies that up 
to 1875 “he lived at Eberly’s Mills, and was accustomed 
to go there frequently to the post-office and store; that 
he knew most of the people at Milltown, but that he 
never heaid, whilst living there that Daniel Drawbaugh 
had a talking machine. 
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It is conceded that the earliest and latest machines 
claimed by the defense to have been conceived and con- 
structed by Danicl Drawbaugh, which did transmit articu- 
late speech, operated on the principle which has been 
applied under the Bell patents. 

The principle ts, that of transmitting articulate speech 
upon wires by a continuous electric current, with the addi- 
tion of means to cause incidental undulations of the cur- 
rent corresponding with the incidental tones of the human 
voice. 

When applied in the electric speaking telephone the 


practical result ts. that the same atr vibrations set in motion 
by the human voice, and producing sound by their impact 
upon the tympanum of the ear, are repeated with compara- 
tive exactness upon the tympanum or diaphragm of the 
transmitting instrument, are then by the process carried to 
a distance, and there with equal exactness repeated upon 
the tympanum or diaphragm of the receiver, and thence 
again repeated upon the tympanum of the listening ear 
THE ISSUE. 

At the beginning and the end of the controversy, 
through the entire mass of learning and material accumu- 
lated on either side, appears and runs the single question: 

Did Alexander Graham Bell or Daniel Drawbaugh 
first conceive and apply this principle, and * clothe 
the conception in substantial forms which demonstrated at 
once its practical efficacy and utility ?- 
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This court has clearly laid down the lines within 


which legal evidence can solve the question in favor of 


Drawbaugh. 

extended citations arc unrecessary, because the rules 
settled by judgments in two leading cases applying here, 
have Neve4;nr been departed from OT varied These are the 
fire Proot Sate case and the Reversible Lock case.* 

In the former, Connor was a business man. and con- 
structed for himself a sate, containing metal walls with 
plaster-of-paris between. He used it in his own business 
only, and finally, selling out, the sate disappeared. He 
never applied tor a patent, and never made another safe 
neither did he communicate the knowledge of its con- 
struction to the public. Of course, such was its construc- 
tion that a person seeing it could derive no information in 
respect of construction, the patentability of which was in 


*Gavlor v. Wilder, 10 How. 477; Coftin v. Ogden, 18 Wall. 120. 
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issue. There was no evidence that Connor had ever tested 
the safe, to see whether or not it was fire-proof. 

This court says: “ We do not understand the Circuit 
“ Court to have said that the omission of Connor to try his 
“safe by the proper tests would deprive it of its priority; 
‘nor his omission to bring it into public use. //e might have 
‘omitted both, and also abandoned its use and been igner- 
‘ant of the extent of its value; vet if it were the same 
“ with Fitsgcrald’s, the latter would not upon such grounds 


“be entitled to a patent ; provided Connor's safe and its 


> 
* 


mode of construction were still in the memory of Connor 
: before thev Were recalled by litzgerald’s patent. 
Justices MCLEAN, DANIEL and GRIEK dissented, on the 
¢vround that it was immaterial whether Connor had forgot- 
ten the mode of construction or not ; the soundness of the 
proposition, that it was material that Connor should re- 
member it, was, explicitly, ve? endorsed in the later case 
next referred to. 

In the Lock case the defense was that one Erbe had 
made the same anda prior invention. /¢ was ef rengh 
wrought tron, but capable of werking. Yhat about six 
months afterwards, he had made two locks similar to the 
first, but had never made another, except one some seven 
years after the patent in suit was issued, and after the suit 
was instituted. Four witnesses only, including Erbe, were 
examined to sustain the defense Kkrbe testifed that he 
made a lock in the latter part of 1860, and ¢hinks it was 
applicd toa door, but was not certain. Brossy, a work- 
man, testified to seeing the lock at Erbe’s house, and to 
seeing it afterwards, or one like it, on a door in the shop. 
Another workman testified that Erbe showed him the lock 
early in the year in which the patent in suit was issued, 
and another workman testified that Erbe showed him the 
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302.) Until his work is done, the inventor has civen 
“nothing to the public.’ 

The court proceeds to quote the language in Gar- 
lor v. Wilder, hereinbefore given, and then says: “ Here 
“at is abundantly proved that the lock originally made 
“by Erbe was complete and capable of working Phe 
“priority of Erbe’s invention is clearly shown. It was 
“known at the time to at least five persons (including 
“ Jones), and probably to many others in the shop 
“where krbe was working: and the lock was put in 
“use, being applied to a door, as proved by Bross 
“It was thus tested and shown to be successful. Those 
“facts bring the case made by the appellees within the 
“ severest legal tests which can be applied to them hi 
“defense relied upon ts tully made out.” 

We shall submit that the Drawbaugh detense is at 
every point so within and distant from the contines her 
drawn, that, tested by these judgments, there is neo attack 
made by complainants which has reached, or can reach it 

The policy of the law is to FING thy utimerst possibl 
encouragement and protection to the inventor — not the 
patentee. 

That of which we have heard so much, of the vast 
amounts invested under the Beli patents; the large expen 
ditures made in perfecting them; the hosts of people whe 
have their “ all” invested on the faith of them, as well ss 
the reflections upon “ unscrupulous speculators,” said to 
be behind Drawbaugh, cannot add the gravity of a feather 
in weighing the matter of priority of invention: such 
matter has no place in the balance, as legal evidence, 
and cannot obstruct for one moment the legal path at th 
end of which stands the Inventer of the Electric Speaking 


Telephone. 
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tHE DATE OF THE CONCEPTION AS TO WHLIICIE WE ALLEGE 
PRIORITY. 

We can safely assume at the outset, that the evidence 
and considerations heretofore presented and discussed by 
our learned associates in this defense, establish that the 
date of Mr. Bell’s alleged invention can be fixed no earlier 
than March 10, 1876; certainly no earlier than February 
14, 1876; but for the purposes of the Drawbaugh defense, 
we may safely set the date of the.conception by Bell at the 
day of the accident on the -heep,machine, and which he 
absolutely fixes as having occurred on June 2, 1875. (See 
his letter of that date, Cross-cramination, [1. Complain- 
ants’, p. 1,095; Complainants’ Exhibits, p. 1,005.) 

Previous to this he had evenabandoned experiments with 
the diaphragm, andit wasnot until the 28th day of December, 
1875, in his interview with Mr. George Brown, of Toronto, 
Canada, that he drew a sketch of his July, 1875, instru- 
ment predicated upon his experiments subsequent to the 
accident of June 2, 1875, and placed upon it these words 
in his own handwriting: “/vrst attempt to transmit the 
human voice. The varying pitch of voice could be dis- 
criminated, but not the quality. A sort of muttering effect 
was perceived at the other end.” (Complainant's kx., p. 
1,013). And so, though the evidence permits us to place 
the date of Bell's invention months later, and although for 
the purpose of this defense it may be placed months earlier, 
we fix the 


EARLIEST DATE OF BELLS INVENTION, JUNE 2, 187 
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We present a history from the first idea conceived 
by Drawbaugh, of transmitting articulate speech over a 
telegraph wire in 1859-60, through various experiments 
by which the conception finally took on mechanical, 


though rude forms, and became of practical use, down to 
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the finished and _ nicely-adjusted mechanism; all prior to 

this as the date of Bell's invention. 

As briefly as we may, we shall discuss this history 
and the evidence, under the following heads, in their 
order: 

l. THRE NATURE OF DEFENDANTS EVIDENCE. its CHARACTER 
AND LEGAL EFFECT. AND THE CRITICISMS UPON TT. 

Il. ComMPpLatNANts’ EVIDENCE ANALYZED, 

I1l. (sENERAL CONSIDERATION OF DRAWBAUGH AS AN INVENTOR. 
AND THE ERRORS OF THE CIRCUIT JUDGE IN RESPECT OF HIS 
MENTAL EQUIPMENT AND STORY. 

IV. Tor CREDIBILITY OF DANIEL DRAWBAUGH,. IN THE LiGur op 
HIS TESTIMONY, HIS HISTORY AND SURROUNDINGS. 

VV. DRAWBAUGH’S CONCEPTION AND INVENTION OF THE TELE- 
PHONE. 

Vi. DrrENDANTS PROOFS ANALYZED. 


This history rests for its general truthfulness, and for 


the accuracy of its details, not upon the testimony of 


interested witnesses; not upon the testimony of one, two, 
six or a dozen, but upon the direct and positive testimony 
of an entire community, and of the frequent and occa- 
sional visitors to that community, representing all classes 
of citizens, in every trade and occupation. 

Over two hundred persons testify to knowled er of 
Dra zi baugh's telephones as an accomplished invention prior 
to the date of Bells. Over seventy talked through the ma- 
chine. Over one hundred and thirty saw the machines, and 
most of these identify instruments. 

There is nothing of inherent improbability in the 


proposition that so many people of various occupa- 
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‘overcome the legal presumption of the validity of the 


‘complainant's patent.” 


It is true that in all branches of jurisprudence in- 
stances are frequent in the cases, and illustrations common 
in the books, of the fallibility of clirect tostimany 
honest mistake. 


, from 


Such instances and such illustrations occur and are 


drawn, throughout the history of the law of evidence, from 


one general class of Oral testimony 


It is that which depends for credence upen the unaided 


McCcmMmory of the waitin SS, oss lation te Sone ordi iy thing, 


mand of itself 


not unusual, unnatural er strikin I hirus, the 


testimony of an honest witne to the fact merely, that ata 


certain time and place, he saw two individuals together, 


might be suce ssfully assailed, while the statement of th 


Same Witness that Ne saw them tovcthe ana saw one of 


them strike the other or shoot the other, would be invu 
nerabic 
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and here, teem with modern instances of the application 
of proper caution and of absolute decision against this 
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kina of direct evidence 

It is doubtless true that the misty and lineless impres- 
sions of men. especially of the unskilled and unlearned in the 
it, might casily be begutied by subsequent cvents, interest 
or influences, into giving out a scemingelyv honest but mis- 
taken description of well-defined parts and accurate adjust- 
ments trong circumstantial should overcome direct evi- 
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subsequent period, that the water was frozen on the par- 
ticular day of his view of the wonder, would be worth that 
of a hundred residents of its bank who should testify from 
mere memory, that the river was or was not frozen on that 
day. 
-- 

In this case we have hundreds of witnesses whose cir- 

cumstances and relations are in perfect harmony with the 
theory that they could have seen and heard the thing 
alleged if it had occurred; cach individual describing either 
the knowledge of his own senses of a result, or of the hear- 
ing of a result, which, if in fact it occurred, or if in fact he 
heard of it, was the most startling and unheard-of thing in 
all his experience. To him it was a sharp and vigorous 
departure from the course of nature; becoming known of 
men, this thing cqually moved and astonished the civilized 
world.* 
s Imagine a suit for an infringement against Fulton, and 
the testimony of a witness that he was on board on the trial 
trip, and then imagine counsel making the charge against 
him that he was beguiled by his tmagination into honestly 
thinking that he saw the boat propelled against the current 
by steam or by unseen forces! 

In the then state of knowledge, especially in the com- 
munity of Eberly’s Mills, the transmission of the voice by 


wire and of the tones of the voice by electrical machinery 


beyond ordinary hearing distance, was to present such a 
marvel as to challenge attention in the very nature of 
things 

It was not merely a wonderful mechanical contriv- 
ance like the sewing machine, which accomplished the 
seemingly improbable combination in mechanics, which 


, ‘ } ° 5 oan : —— . , ~ - ’ 
*\ result of transcenda scientific mterest, and the vreatest bw tar of allt 
: 
, , , * A 


, 
rPLT TV eis &? 


could perform apradly na perrectis aotamiltar work: Dut 
this yas an unseen and mvysterrous cause, Whose processes 
were nol lscoverab to the mion, whose rorce seemed 


ratine ! oT tlic atlwurai, ANd WHOsCc SULTS AlOM: mpressed 


Ni tall f me nachinery or adjustment needs to 
« cmenmbercea . oa nachine falica ind the witness 
cara it, the! an Lhoubyt oT Like iCCUrAaACcy the im.- 
pression mad f th nachine talked, we might well 
LIsSPciis itn i Pal mcmoryv of some inicarned ina 
iskiiied witnesses as 1 Lhe mechanism cinploved, Decause 
Ve KROW Tal ci )] ices uscd in the mayneto and irt- 
Die resistance mstrumcnts were The 1nvention vere th isstte 


Ss none others : n transmit articulate speech by 


Tike ‘ . =P, ! = »? ic ss aki rhisc’t\ 
‘ 
cLishies ! ! 21 tix them, that thre 
~ ae } 1] ‘ ‘ . " » -_ He 
, 1} 
| it eo »\ i; it Sibel Chloe 


re tik rie >| [2 TrRclLCllilics cre 


Sappca ' I Opposition thal 
reem cu -- VI SNCs. had LEO 
re onoral bord carne nel ‘enosvivanta tarmers, 
rilible 0 1G Lhdi6 

\ i | ie “> TT} | 1) 1} Be _ \ 


as of the ignorant, vet, even of the latter, we submit 
that it is the strongest possible corroboration of thei 
statements, and thre strongest possible contradiction of 
the complainants” position (that these many witnesses 
either falsified wilfullv, ino concert from corrupt collu 

sion, or from the unconscious eftects of consultation o1 
“village tavern gossip ), that they do not agree in then 
memories of the, to them, novel parts of the instrument; 
or are at fault or are mistaken as to the identity of the in 

struments, or of the ditference between the carbon o1 
variable-resistance machines and the magneto machines 

They are agreed in memory of the great, conclusiv: 
fact, that this machine DID TALK 

Running through this testimony from the population 
at and about Eberlyv’s Mills, and its frequent visitors, we find 
repeated and constantly appearmg support of the main 
facts testified to, in perfectly natural and consistent collat 
eral matters. 

For instance, we tind the unlearned and unskilled re 
membering well the talking machine, when clothed in the 
familiar garb of a tin mustard box or common glass tumbler, 
and forgetting other details; we tind others remembering th 
instrumentswith any peculiarity about them like th: spiral 
macnet better than they can recall other parts, as that par 
ticularly struck their attention, and naturally would do se, 
we find the blacksmith remembering the shape and position 
of the permanent magnet w ith which he is familiar, and for 
eetting allabout the clectro-magnet, of which he knew noth 
ine; we find many remember the common horse-shoc magnet 
as used, because they knew before whatit was. We find a 
farmer, like letters, recalling all the details feo applying 
electricity about the machines, but cease to wonder at his 


accuracy when we find that the farmer had at some time 
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covetous of the ephem: ral distinction of the w itness stand ; 
of the importance of figuring in a case of so much interest, 
and willing to gain it by a stretch of conscienc: 

Care has been taken, however, in summoning witnesses 
to testify, to call no man whose character or whose word 


could be successful! 
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grounds. Among these witnesses, the first and most 
important, and one whose means of knowledge and rela- 
tions with Drawbaugh are claimed to strengthen complain- 
pnts’ theory more than any other witness, is THEOPHILUS 
WEAVER. (Complainants Case, vel. 1, p. 376.) 


‘ 


lice describes himself as a “ solicitor of patents, 
pattern-maker, builder, and experimental machinery 
manufacturer, and as * counsel in patent cases. — 

He testifies that he had acted tn vetting up specifications 
for Drawbaugh in various minor inventions, and, in a word 
presents himself as the man to whom Drawbaugh would 
most likely make known his telephone inventions, if they 
had existed. He then proceeds to testify, in chief, that 
he never heard that Drawbaugh had invented a telephone 
until the first half of 1878, and then it was a mere device 
to be connected with a clock, “to announce the hours 
vocally. 

It transpired in his cross-examination that he had 
been employed by the complainants to get up testimony 
(/d. 445, ef seg.) in the neighborhood. and to influence 
sentiment in the community (page 480), and had been so 
employed by an agent of the complainants, who was 
visiting the vicinity under an assumed name. It also 
appeared that he was not on good terms with Draw- 
baugh, for the reason that he, the witness, had grossly 
betrayed Drawbaugh as a client (/d., p. 404) in a patent 
litigation, and had also attempted to pirate the invention 
himself by applying for an “improvement” upon it. 
(Jd. 417.) He then endeavored to betray the person to 
whom he betrayed Drawbaugh. (/d. 414.) 


The cross-examination shows conclusively that this man 


has no notion of honor, and no regard for his oath. (/d. 435.) 
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It was a common practice with him to act as counsel or 
solicitor for mechanics, and others seeking patents on inven- 
tions, and then appropriate to himself the knowledge thus 


‘ 


obtained ina professional capacity, by patenting “improve- 

ments upon them. The man paints his own character 
as infamous, and stamps his own testimony as unworthy 
of the slightest credence; a man of fraudulent methods 
and of corrupt conscience, we find him the accredited 
agent of the complainants, and he stands at the threshold 
of their testimony. 

Complainants also called David A. Hauck in the same 
line of negative testimony. He is the person with whom 
Drawbaugh had the suitin which Mr. Weaver was counsel, 
above referred to. It appears cleariv, from his cross- 
examination, that he was adjudged, both by the Examiner 
of Interferences, and subsequently upon appeal by the 
Board of Chicf Examiners, to have sworn falsely. Both 
of these tribunals found not only that he had sworn falsely 
as to the facts in the case, but that he had taken a false 
oath upon filing his application for a patent; that he was 
not at all the inventor of the faucct in controversy, but had 
it from his opponent Drawbaugh. (/. Comp., fp. 823, 
cl seq.) He testified that, although frequently in Draw- 
baugh’s shop, he had never seen any talking machine and 
never heard of one. 

Without regard to the personal feeling or the charac- 
ter of the witness, especially in view of the fact that he 
contradicts an exceptional number of men and women 
testifying as strongly to a memory of a positive and 
wonderful fact, we urge that this case affords an exception 
ally striking illustration of the wisdom of those settled 
legal rules for valuing evidence, which give great weight 


to positive, and little weight to negative testimony. 
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erea‘er or less impression, as men may vary, all men would 
remember it. 

And, too, the average lay mind has never vet com- 
prehended that “ don’t remember ~ may not be resorted to 
in cases of self interest; to avoid enmity, or to please a 
friend; or that it can amount to perjury or any wrong; 
upon that answer no prosecution tor perjury ever did stand, 
because of the practical impossibility of proving of the par- 
ticular witness that his power of memory was equal to that 
of other men. No physical or psycological research, and 
no expert could afford the proof, whether he in fact did 
remember; and witnesses are more casilv influenced not 
to remember. * 

The usual question put te these witnesses was 
substantially as follows: “If Mr. Drawbaugh, for five 
‘or six vears before speaking telephones were heard 
‘of elsewhere, had at his ‘shop a_ talking machine, 
‘by which people at different’ places could carry 


on conversation with cach other along a wire, and 


- 
- 


‘had frequently shown it to people, and had had them 
“carrv on conversation over it, so that thev knew that it 
‘would do what he claimed for it, and had represented 


that it was come to supercede the telegraph, do vou 


> 


- 
- 


‘think you would have known of it?) (// Complainants’ 
Case, pp. £103, 1115, 1135.) And so the witnesses are made 
to swear, not only to the premises and conclusion of the 
syllogism of counsel, but also to his syntax and rhetoric. 
There is one consideration appearing in complainants’ 
own proofs that is at once conclusive against the value of 
this testimony. With a few exceptions, the entire number 
of witnesses are offered to give testimony tending to show: 


—— 


See evidence of this influence, Hlarper and Traver, Deft. Surrey, yp. 


Sogn: Weaver | Complts., p. 480 
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(1) That the telephone never existed in Drawbaugh’s 
shop prior to the Bell patent ; and 

(2) That it was not heard of in the community prior 
to the Bell patent. 

With the few exceptions, to which we shall refer, the 
witnesses testify not only that thev did not hear of the ma- 
chines or know of them from 1867 to 1876, but go further 
and extend the period to 1878 and 1879 and 1880; so 
that by fixing the dates, the strength of their testimony 
is no greater to the point that the machines did not exist 
up to 1876, than that they did not exist in the later years 
mentioned. If not seeing or hearing of them establishes 
that they were not there up to 1876, the not seeing or 
hearing of them by the same witnesses in the same circum- 
stances and conditions, in 1877, IS7S and IS7y, would 
establish that they were not there in the latter vears ; but 
we have from the mouths of the complainants’ own wit- 
nesses, offered to prove that Drawbaugh’s /afer machines 
could not have been constructed as carly as 1876, because he 
showed the earlier ones, that there can be no question 
that at the earlier dates of 1876, 1877 and 1878, machines 
were in the shop in sucha condition that thev were perfect 


telephones, though in ruder forms than the later ones. 


Complainants’ witness, Isaac B. Landis, watchmaker 
and jeweler (/ Comp/ts. 606), tixes his visit to Draw- 
bauch’s shop by entries in his book in October, 1876; 
never saw him before and has never been there since. He 
says: QO. 23.—" State whether or not Drawbaugh showed 
you any other machines or devices which he had there, 
and how he came to show them to vou?” A.—* He took 
us through his workshops and showed us his apparatus for 
electric bells: also an insulator, and an electric fire alarm 


and an electric alphabetical apparatus, his lathes and a 


21 
machine for grinding tighteners for his patent axles, avd 
an instrument for speaking through, which he called a 
telephone.” \. 28.—" Will you describe, as well as you 
are able, the telephone which he showed you; state where 
it wasand what Drawbaugh said with relation to it? A.— 
It was ina room to the left on entering the place by the 
stairway, nearly opposite the door.  / recollect ef it being 
made of tin, apparently a tin can with a piece of bladder 
across the end of it, witha magnet attached to it in front 
of the bladder; and alse, he said, in calling our attention 
tott, that this was te revolutionise the world, or words to 
that effect; that it was for the purpose of speaking through; 
carrying the sound of the voice.” He further goes on to 
describe that the machine had a magnet on it wound with 


insulated wire. 


Rufus Ik. Shapley (/ Cemplts. p. 587), visited the shop 
of Drawbaugh in October, 1876, in company with Landis. 
In relating what he saw he says: (//. 22): “ We saw 
“ several bells which were rung by electricity, an alphabet- 
“ical telegraph, and an instrument which he called a tele- 
‘ phone.” 

(). 23—" Where was this instrument he called a tele- 
“phone; how did he come to show it to you? 

A.—" The instrument was lying on a table near a 
“ clock, in the same room. — 

He then proceeds to give the same description as 
before quoted from Landis, and states that he understood 


Drawbaugh to say that “he had it up around the shop.” 
Drawbaugh said that they ad spoken with it, and he 
identifies Exhibit“ B™ here in this case as the instrument 
he saw. 


Complainants’ witness, Orlando Kahney (/ Comp/ts. p. 
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1,005), states that he was at Drawbaugh’s shop and heard 
of his working with a talking machine October 3, 1876, 
and fixes the time by his return from the Centennial. 
He further shows that he talked through the machine and 
saw Exhibits “ F" and “ B” (perfect machines), as early as 


the winter of 1877-8 (ff. 997. 998). 


Charles .\. Landis (// Comp/ainants, 1,070) was told 
by Shapley, between March 31 and April 13, 1877, that 
“ Dan. had a talking machine, and that he should see it 
‘when he went there.” And he did see a machine there 


‘for talking by electricity. — 


Abram L. Rupp (// Complainants, 1,144) testifies to 
talking through the machine with Drawbaugh in the winter 


of 1877 


4 / / . 


Complainants witness, Geo. C. Rupp (/ Complainants, 
1,720) testifies to talking through the machine in the shop 


in the winter of 1877. 


The Western Union telegraph operator, Richard B. 
Ziegler, testifies that Drawbaugh himself brought to his 
office in Harrisburg, Exhibit “ A,” in the summer of 1878. 
(J Complainants, p. 1,027.) The witness examined it and 
remembers it distinctly, and is corroborated by the testi- 


mony of Stees and Johnson (ff. 789, 209, Add. preofs). 


It is conclusively shown on behalf of the defendants 
that the perfected carbon instrument “ ] " was taken to the 
office of Wm. J. Stees, in Harrisburg, May 10, 1878, and 
left there for trial, and it was then and there operated. 

Of these negative witnesses twenty-three stand effectu- 
ally rebutted by the testimony subsequently offered by the 
defense, and many of them returned to the stand and cor- 


rected their testimony. (See analysis, appendix “C,” closing 


we 


brief.) These are: Wm. Darr, Jacob Carns, Cyrus Bowman, 
Abraham Ditlow, Joseph Ditlow, Jacob Evans, Amos 
Frownfelter, Wm. Frownfelter, Theodore Gissinger, Daniel 
Hart, Samuel I. Hauck, John Hirsch, Orlando Kahney, 
Ben). Kauffman, Geo. Kissinger, Geo. W. Mumper, Michael 
H. Natcher, Wm. Natcher, J. C. Nesbit, E. M. Nichols, 


Henry S. Rupp, Geo. W. Rowe, Wm. Sadler. 


The foilowing appear never to have been in Drawbaugh’s 
shop till after the beginning of 1876, and cannot give any 
evidence as to what was or was not in the shop prior to that 
time: M. |. Bailev, Geo. W. Heighes, Keifer, C. A. Landis, 
[. D. Landis, Rufus E. Shapley, Matthews, H. R. Mosser 
and Worley. Of the remaining sixteen, we have discussed 
Theopilus Weaver and David A. Hauck. The dates given 
by Geo. W. Kissinger, —— Nissinger, J. C. Zimmerman, 
Elias Kissinger and Geo. I. Kissinger—one family—are 
contradicted by Wm. Natcher, and are shown to be unre- 
liable in the record, in the hydraulic ram matter. Of the 
remaining witnesses, Henry and Jacob Niediy, there is no 
evidence that the former was ever in Drawbaugh’s shop, 
and the latter cannot remember being there after the early 


part of the vear 18706. 


Isaac Lloyd, of Harrisburg, was at the shop twice in 
1866 and 1867, and again in 1878, and two or three times 
inthe meantime. He did not hear of them up to February, 
1878. 


Of course we know that the telephones were there at 
that date, and it is established by the complainants’ own 
testimony. He was never there except on errands, and it 
is remarkable that there may have been some men there on 


brief business who were not shown the machines. 


; 
| 
i 
; 
' 
| 
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‘a 


John Kahney, quite an old man, ts contradicted 


his sons, Norman, Ira D. and Augustus 


William Darr (7 Complainants’, 3458) testihes that he 


lived at Eberly’s Mills prior to March 31, 1870; that he 
was around in Drawbaugh’s shop during that period; that 


he never saw any talking machine, and never heard of any. 
On cross-examination he is made to relate of this period that 


he had talked with Drawbaugh, 
ble to tall ross the sea, Whereupon Darr replied: “QO, 


Dec ADI .f7 Let IN iA ii 


tter try Yellow Breeches frst. What is the 


vho asserted that he would 


matte ti pean ‘ l razyv ? 
\s an ust! fthe unsatetv and utter worthiess- 
' . . , . 
ess of this neva stimonyv, |. ©. Nesbit (Cemplain- 
~ ae , »* ar ; . 17 > } > * - ® t} ~ 
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* , - ’ 1 : 
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le pUry t ttiney materials tor an his- 
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’ V mpuicd from th material Was intro- 
a Vas sien is LO Ne tcicphone, though 
treatine quite fully of Daniel Drawbaugh. Upon the pro- 
-a au ~ = . 7 . seee' ili .SS Sq, 55 ; Li tine 
duction manuscript made by Hull-at the verv visit 
. m . : . . . 
Nesbit made, if Was shown conclusively that Drawbaugh 
mention the telephones, DotTH Carbon and magneto, as 


‘ntion (* two kinds of telephones"). This manu- 
tis shown in the cross-cxamination of Nesbit, and then, 


the demand of counsel, the complainants were oDliged to 


oT) i i i . i 
tT | tT} hier - i. + +h, . . ’ . . romnae oil ich ‘ # i. 
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, : 
11} ai ee.e. f i Dil 1} ~ 
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Nesbit Vas an inte nICene Ind WONnNeSTL MAN, LCHIng ora 


comparatively recent visit, and had it not been for this man- 
nuscript his testimony would have stood to the effect that 
Drawbaugh did not mention telephones, and that he, Nes- 
bitt, did not hear of them there. It appears with perfect 
clearness that the agents of the complainants over and over 
again interviewed persons in Eberly whose memories were 
positive against their theories, and then failed to call them. 
(See Defts. S. HtO., P. ¢ 017, Aas. Bs TA. UG. #8478: 
Deftis. 8. Rtd. 249; Pepls. S. KOO. PB: BIG? Oeste. S. Td. 
p. 155. 1d. p. 177, 1d. p. 189). 

In this connection, the histery of the two Gsregorys Is 
interesting. One of the sharpest criticisms made upon th 
Drawbaugh defense at the first hearing was that those en- 
vaged about the shop with Drawbaugh, as workmen, 
were not called, and that it followed from the defendant's 
failure to call them, as well as by the testimony of 
Jacob Carnes, a workman tor the complainant, that Draw- 
baugh’s statement and the story of the witnesses for the 
defense were incredible, because the \ Cry workmen aboug 
the shop did not know of his telephone. 

Before the second hearing in the Overland case (ddd 
proofs, pp. 181, 185.) bmanuel Gregory, a member of the 
Drawbaugh Manufacturing Company in 1870, and his son, 
who worked in the shop in 1870, were found living in 
Massachusetts. They both of them testfied they had not 
been in the State of Pennsylvania from the roth day of De- 
cember, 1870, until the day when they gave their testimony. 
They further testified that while at work in the shop with 
Drawbaugh they had many times talked through the tele- 
phone with him and aided in his experiments. It ap- 
peared further that they had been visited by the agents of 
the complainants, and had made their statements to them 


in regard to this matter before the first hearing of the cause. 
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Of this class of witnesses, that which seemed to the 
Circuit Court to be most conclusive against the defense, is 
that of Mr. James P. Matthews, managing editor of the 
Baltimore American. He has the place of honor in the 
opinion; as the court observed, “ with a memory unusally 
retentive and active,” and as “a careful, conscientious 


man. 


He testifies (/ Cemplainant, p. 540,) that he went to 
the shop of Drawbaugh especially to see the electric clock 
in April, 1878, and he made some brief notes of what he 
learned, and subsequently wrote from them an article for 
his paper, published Veveméber 28, 7878. His testimony 
is chiefly to the point that he understood from Drawbaugh, 
at the interview in April, that, while he had experimented 
somewhat upon telephones, yet he never expected to 
transmit articulate speech, and that he saw there “ no tele- 
phone, and nothing that looked like a_ telephone.” 
This testimony is of the same class as several news- 
paper articles of 1878, tending to show that Drawbaugh was 
merely experimenting. The article in question is a tissue 
of errors in its conception and description of the clock 
which it purports to deseribe, and would of itself stamp that 
portion of the evidence as without value. The witness sub- 
sequently VV rote a letter * Lppr ndix, Add. Piroess, fp. {70} to 
complainants counsel, called out in the argument below, in 
which he says: “ [ ought to have said in my affidavit and 
‘in my subsequent examination, that at the time of the 
‘interview [ had probably never seen a working telphone, 
‘and knew little or nothing about tts mode of operation. 
’ The impressions in the newspaper paragraph referred to 
“may have been modified, colored or changed by conversa- 
“tions with other people on the subject after the interview 


‘and before the article was written.”” He further states in 


—, 


~ 


a -_ 
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his letter, that “ the two wooden hemispheres,” which he 
testified that Drawbaugh showed as parts of the tele- 
phone, and had then in his hands, he was _ mis- 
taken about, and he can not say whether Drawbaugh 
touched them or said anything about them. Further: 
“My recollection of the whole transaction is so vague 
“that I never ought to have ventured to say anything 
“ about it, and the portions of my testimony relating to this 
“ matter, certainly ought not to be considered by the court 
“in making up its decision.” He had testified that his im- 
pression was that Drawbaugh had entirely thrown aside 
telephone experiments; but he ts contradicted in this by 
the defendants’ own witnesses, Shapley, D. A. Landis, C. 
A. Landis, Orlando Kanney, .\. L. Rupp, Geo. C. Rupp, 
Henry R. Mosser and Theodore (srisinger. If this were 
not enough as to the testimony of this witness, held by 
the court below to be of sufficient Importance te feure as 
a chief factor in the destruction of the defense, we now 
quote from the defendants’ own bricf in the court below, 
bearing in mind that Matthews testimony is material and 
competent only as showing there was no telephone at 
Drawbaugh’s shop in April, 1878, and that all there ever 
was of it was futile experiment, as follows (Bricf below, 
page 20): 

“ Our belief is that the fambler instrument was first 
made as an clectric speaking telephone in 1877-8,” they 
could say no less, as their theory had been, and their wit- 
nesses had sustained it, that the clectric telephone was 
there not only in the winter of 1877-8, but also in Octo- 
ber, 1876. 

It is evident that the complainants were not secking 
the truth so much as witnesses to sustain their theory, and 


that even for this purpose negative testimony is obtained- 
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not as representing the knowledge of the community upon 


the subjects testified about, but, after being carefully culled 


and selected, because it was thought, from the lapse of 
memory, from susceptibility to influence,* or from other 
cause, the witnesses would be able to say, at least, that 
they had not seen the telephone, in such language as might 
be put into their mouths under the manipulation of shrewd 


examiners The whole of tt should be laid out of 


consideration 

Phe testimony of Ricfler and Wilson, persons to whom 
Drawbaugh had shown other inventions, and to whom he 
talked about his electrical business, standing by itself, has 
force; nevertheless, they are negative witnesses, and they 
cannot stand against the positive testimony of men who 


h the telephone. remember the 


saw and talked throug : 
words, and identity the instruments. 

Still, it is conceded that such negative testimony 
of Nietfers and Wilsons and Lioyvd’s, unexplained 
and unanswered, would have vreater value than that 


ordinary negative testimony, and the Circuit judge 


- 
~ 
eo 
; 


has given tt almost controlling weight, because thev 


ith whom Drawbaugh had conversations 


were meno with 
about other inventions and ciectrical experiments, and De- 


did not speak of the telephone to them, and to 
whom it is assumed he would open his heart freely on the 
subject \s stated in the opinion in this connection, 
naming these witnesses with Weaver and Hauck (sapra):t 
The proots show that during the years frem 1868 to 1878 
he did not attempt to avail himself of opportunities for 


demonstrating his invention and bringing tt to the notice 


see Weaver - ss-CN bat etters, |. Complamants, 450 
+ We have seen that Weaver at least should not considered worthy of men- 


/) 


“ of his friends, who were peculiarly qualifed to appreciate 
“it and were favorably circumstanced to assist him.” 
Without referring to the possible effect of influence 
upon the memories of these witnesses and complainants’ 
influences upon all,* we propose to show right here the 
radical error of this proposition, and to show by positive 


testimony that it has no material basis to rest upon. * 


Mr. Kieffer, Mr. Wilson and Mr. Llovd resided at 
Harrisburg, and were men of character, without doubt. 
David A. Hauck resided at Mechanicsburg, and did not 
know Drawbaugh until he went to Eberly’s Mills in the 
spring of 1873, for the Hauck Manufacturing Company. 
He Is the witness heretofore discussed as having a litigation 
with Drawbaugh. 

We reply as tollows: 

1. By the testimony of men of equal or of higher 
standing than these who figure inthe opinion, who were 
more intimate and more likely to be applied to by Draw- 
baugh, that he did repeatedly apply to them and explain his 
invention to them, and: 

2. As one reason why he did not speak of the tele- 
phone to the witnesses named in the opinion, or apply 
to them for help, that he was laughed at, derided and 
denounced as crazy by those men who knew him best, 
and were of as high character as those to whom he did 


not apply 


I. 
lion. Richard D. Haldeman (ddd. preefs, fp. 7202), 


the member of Congress from that district from March 4, 
1869, to March 4, 1873, testified that during his first can- 


*See letters of Complainants ayvents, ¢ mplamants ] 450; a ul see Defend 


ants Sur. re}. 23>. 
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not as representing the knowledge of the community upon 
the subjects testified about, but, after being carefully culled 
and selected, because it was thought, from the lapse of 
memory, from susceptibility to influence,* or from other 
cause, the witnesses would be able to say, at least, that 
they had not seen the telephone, in such language as might 
be put into their mouths under the manipulation of shrewd 
examiners The whole of it should be laid out of 
consideration. 

The testimony of Kieffer and Wilson, persons to whom 
Drawbaugh had shown other inventions, and to whom he 
talked about his electrical business, standing by itself, has 
force; nevertheless, they are negative witnesses, and they 
cannot stand against the positive testimony of men who 
saw and _ talked through the telephone, remember the 


words, and identity the instruments. 


Still, it is conceded that such negative testimony 
of WNieffer’s and Wilson's and Lloyds, unexplained 
and unanswered, would have evreater value than that 
of ordinary negative testimony, and the Circuit judge 
has given it almost contro|hag weight, because they 
were men with whom Drawbaugh had conversations 
about other inventions and clectrical experiments, and be- 
CAaAUSC he did not speak of the telephone to them, and to 
whom it is assumed he would open his heart freely on the 
subject. As stated in the opinion in this connection, 
naming these witnesses with Weaver and Hauck (s#pre):t 
“The proofs show that during the years frem 1868 to 1878 
“he did not attempt to avail himself of opportunities for 
* demonstrating his invention and bringing it to the notice 


*See Weaver's cross-examination and letters, 1. Complainants, p. 48o. 


+ We have seen that Weaver at least should not be considered worthy of men- 
tion, and that Hauck is little better. 
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“ of his friends, who were peculiarly qualified to appreciate 
“it and were favorably circumstanced to assist him.” 
Without referring to the possible effect of influence 
upon the memories of these witnesses and complainants’ 
influences upon all,* we propose to show right here the 
radical error of this proposition, and to show by positive 


testimony that it has no material basis to rest upon.* 


Mr. Kieffer, Mr. Wilson and Mr. Lloyd resided at 
Harrisburg, and were men of character, without doubt. 
David A. Hauck resided at Mechanicsburg, and did not 
know Drawbaugh until he went to Eberly’s Mills in the 
spring of 1873, for the Hauck Manufacturing Company. 
He Is the witness heretofore discussed as having a litigation 
with Drawbaugh. 

We reply as follows: 

1. By the testimony of men of equal or of higher 
standing than these who figure inthe opinion, who were 
more intimate and more likely to be applied to by Draw- 
baugh, that he did repeatedly apply to them and explain his 
invention to them, and: 

2. As one reason why he did not speak of the tele- 
phone to the witnesses named in the opinion, or apply 
to them for help, that he was laughed at, derided and 
denounced as crazy by those men who knew him best, 
and were of as high character as those to whom he did 


not apply. 


I. 
Hon. Richard D. Haldeman (ldd. proofs, p. 102), 


the member of Congress from that district from March 4, 


1869, to March 4, 1873, testified that during his first can- 


*See letters of Complainants’ agents, Complamants’ I. 480; and see Defend- 
ants Sur. rej. 235. 
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vass for Congress, he visited Drawbaugh’s shop, and 
Drawbaugh exhibited to him and explained to him the 
talking invention. He remembers the wrapped wires dits- 
tinctly Ile relates (f. 703): “ L was so much impressed 
that invariably, when elected to Congress, | sent to Daniel 
Drawbaugh the mechanical reports, believing him to be a 
mechanical genuis. He is corroborated by his wife, a 


daughter of Ex-seeretarv Simon Cameron, who learned from 


.> 

" , " ‘ > as ? - } _ - 
her husband in that canvass of 1870, the vear she was mar- 
ried, of the wondertul machine at Drawbaugh’s shop, 


] ¢ | — a , 1. . — . . "7 a 
‘arried the votce from one place to anothes by 
treecity - i tly »? le seeae +l, » hoe ; _ ~~ Pe } “hts . } 
tv. and that when the first &treicphone Was puDd- 


iciV taiked Of, tf Was spoKen of DV husband ana Wife @& 


ing the knowledge of Drawbaugh’s invention, as 


- > } J id 7 > = , = = ° } a i . 
Dr. Bowman (4a. p ‘Pp. 172, 177) remembers the 
siting Milltown, during the baptism of Mrs. Wim. 
: | ore a 
R. Gorgas, and when his child, born Nov. 10, 1867, was be- 
! . id as prior to the death 
<¢ ‘ I .* wii Lich & 
f Mrs. Bowmans mother, March 14, 1871, thus fixing the 
i] . \ . + 
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f the Lochiel Hotel, at Harrisburg, since the vear 1868, 
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vas al wv Dr. Mofht idvance monev and take 


hold of the Drawbaugh telephone, prior to the centennial 
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nated and clected, testifies to his visit to Eberly’s Mills in 
August, 1873, that he was shown the telephone by Draw- 
baugh, who explained it to him, and the use of the wires 
and the manner of conducting the electric current, and was 
told that it would talk for miles, and that he desired means 


<~ to aid him to patent it and introduce it 


He is corroborated in every particular by Mr. Geo. 


: . Emrick (ddd. proefs, Pp. 730), who was with him 


Mr. Orris (Add. proofs, p. 727), the successful can- 
didate for county treasurer that vear, '873, during the 
canvass visited Drawbaugh’s shop, and had substantially 
the same interview as was had with the others just 


referred to 


lacob Barber, who had becn commissioner. super- 
visor and school director, (Defts. S. pf. 377), and candidat 
> for the office of county commissioner that vear, testifies 


as of the same date and substantially the same things 


The same of Longnecker (ddd. proofs, p 155): 

. Abram Marquart, one of the most prominent citizens of 
Newville, as of March, 1O75, with the dat hxed abso- 

lutely by a business transaction which took him there 


and by his books 


Wilson H. Strickler (Add. proofs, p. 233), stock raiser. 


fixes the date as prior to the 15th day of August, 1874, 

conclusively, as that was the first, last and only time h 

; was ever in Drawbaughs shop in his life, or ever in th 

| village of Milltown in his lif He talked through th 
telephone, describes the sound as coming from the wires 

through the instrument in which he listened, identifies 

- Exhibit “ C” positively as the one used, and the use of 


electricity was fully explained to him by Drawbaugh 


This witness at the time was engaged in making an 
invention of his own, viz., a method of insulating telegraph 
wires by means of mica, combined with other materials, for 
which invention he filed application for a patent August 
13,1874. He visited Drawbaugh's shop prior to the fling 
of his application, and while he was engaged in maturing his 
invention, and prior to obtaining it, because he wanted to 
see whether there was anything in the construction of the 
machine providing for the insulation of the wire by means 
of thread or silk, that he could advantageously employ in 


his own invention for insulation DV means of mica. 


‘hristian Eberly, who tormeriv owned the most of the 
village ot Eberly’s Mills, one of the most prominent and 
respected meniin th SomMmMunity, a former partner of Grov. 
Geary, and woo knew Drawbaugh intimately, testitied 


(J) pp. 22), that Drawbaugh applied to him prior 


to January t, 1871, to go into partnership with him on the 
telephone; Eberly to furnish the money for a halt interest 


11 the mvention, ind Thal Vitness dici het accept the 


pDrowposa 
; : :; — 
Henry Snvder, grain and commission merchant, tes- 
tines (/d7., f. 573) that in 1872 and 1873 he was repeat- 


edly applied to, on behalf of Drawbaugh, by his brother, 
to aid him in taking hold of the talking machine. 

Henry Baylor, retired lumber merchant, of York, 
Pa. (/d., p. 75e), testifies that as carly as June, 1873, 
Drawbaugh showed him the inventions, and that he, wit- 
ness, said to him then: “Why, Dan, this is virtually a 
talking telegraph, and that Drawbaugh asked him to take 
hold of the matter for a one-half interest 

Dr. J. W. Moffit, of Harrisburg (2). /., 2. ggg), tes- 


tified that prior to the Centennial year he was applied to 


? — 


ygoin with him to get out a patent; 


~ 


by Drawbaugh, either to 
or if he, Moffatt, had not the means, to get some one else 
to do it. (See Hunter, supra.) 

Capt. | A. Moore, a member of the Axle Co. with 
Drawbaugh, Principal of the Whitehall Soldiers’ Orphans’ 
School, former member of the firm of M. N. Grove & 
Co. (1. D., p. 614), fixes the date positively in May, 1875, 
that Drawbaugh applicd to him for assistance and ex 
plained the telephone to him, and he identities Exhibit 


“ B” as the machine then shown to him 


Wilson Bear, (D. 1., p. 635), a member of the sam 
company, has some recollection of having been offered an 
interest in the invention, and of Diawbaugh asking for 
assistance in the matter in 1875 

It appears from Christian Eberly’s testimony (D. | 
p. 113), that Drawbaugh, in 1871 and 1872, tried to in 
duce Mr. Lee, Priv it Secretary to Gpoy (; ary, to take 
an interest in the telephon 

Jacob Kk. Shettel (D. 1., page 206), who identifies 
and describes Exhibits “ Bo and “ L.” minutely, with th 
details of the electro-m tone ind the wire s, Was a forme! 
member of the Electric Clock firm, and in 1872, 1873 and 


4 baad } ] ] , , ; : ; : j | 
irs7s saw tik teiepn mie. ind Was aed th Draw baugh 


/: 
to assist 
Hlarmon kK Draw bauch f 1) | : }) 550) tcstinies, that as 


far back as 1372, Danicl Drawbaugh ures d witness to try 


and find persons to go in with him 


Klias Greybill (5S. Reb., p. 184), former member of 


the firm of Zachrias & Co., testifies that before the firm of 
Zachrias & Co. gave up their warehouse at Whitehall 
Station in) “~, pt ryt _ 1875, 1) iW baugh appli dl tohim for 
monev to assist in getting the telephone introduced 


William RK. Gorgas, of Harnsburg, Pennsylvania, 


1 Re ar me ge ram se: 


te ee Se 
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(D. S. Reb. 1,128) gives corroboration of this testimony, 
but cannot remember which invention it) was for which 
Drawbaugh wanted assistance. 

Thomas Draper, of Dover, Delaware (Defts. Sur. 
Reb. 1,123) manufacturer, and owner of a line of vessels 
running from Philadelphia to Dover, testified that in 1874 
he saw the talking machines, and was asked to aid in 
vetting patented and introduced. 

He is corroborated by his wife's testimony, Mrs. Annie 
K. Draper (Defts. S. Rez. Pp. 208). 

Jesse Eickholtz (2). S. Reb. 154, ans. 17 and 18), 
testifies that Drawbaugh wanted him to go into it in 
November, 1873; and when he declined, he asked him to 
urge his friend, George B. kyster (the sheriff of the county, 
to co in). 

luyster (Lf. p. Syo) corroborates this statement. 

Orlando Kahney, (77. S. Red. fp. 35, ZF) testifies, that 
October, 1875, Drawbaugh tried to borrow money of him 
to patent a telephone invention 

Mr. Herr, of Harrisburg (// Defts., fp. 667) testifies, 
that early in 1871, Drawbaugh applied to him tor help, 
and then asked him to try and procure some person to 
assist him, and he would give him a halt interest tn his talk- 
ing machine. 

Henry F. Drawbaugh, lis brother, a man of influence 
and standing, testifies that Daniel repeatedly urged him to 
furnish the means, and, failing in this, tried to borrow the 


money from him for the purpose. (/). /. f. 396) 


ed 


ve 
ls fo htis reasons for Rol calling OH CUCTY CHE, 1). Bals- 


lev (lol. 7, fp. 192, Aus. 16) testifies that prior to 1874 


Drawbaugh talked with him about it, and stated that he 
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had asked his best friends, and they had all refused him, 
and that if he ‘had the means he could put it through very 
quick. (Aus. 27.) He said the same thing to others, 
notably to W. H. Bates in 1874 (7). lel. 7, fp. gry, Ans. 
15 and 16, Cross-ans. 23,24 and 42): “He had asked 
“several men to assist him, and they had just laughed at 
“him. Several times that | was there his mind seemed to 
“be taken up with it. He said he would like to get up a 
“patent, but he hadn't the means to do it. Te said he 
“could make a fortune out of it 

He told Waggoner, in Nov., 1874(D. /. 722; Aus. 5, 
21, 9. 27, 2y and 24), that the machine was perfect, and 
that it would be the first talking machine patent in the 
world, showing him instrument Exhibit “A.” Drawbaugh 
himself testifies (72. Lo/. 7, p. S37, Aus. 4, 27, 22 and 2}) 
that people ridiculed him, told him he was crazy, and it 
was so talked at the village store 

The witnesses, Fettrow and Waggoner, Yetter, Glory, 
Zimmerman, Tlenry P. Drawbaugh, Bates, Rupp, Byers, 
Bricker, Mosser, John S. Drawbaugh (all in D. vol. 1); 
Lenig, Updegratt (D. vol 2); Zearing, Mrs. Brown, 
Sprenkel, Hosler, Graham, Murphy, Woods, Landis, W. 
W. Snvder, running through three years (all in S. Reb.), 
testify that Drawbaugh was ridiculed, called a fool, crazy, 
and a crank, because of his claiming this invention, and 
that it would never come into use 

Captain Moore testified (7). /., vel. -, p. O14, ans. 36; 
H. F. Drawbaugh, 396, ans. yo and 50), that Draw- 
baugh was an extremely sensitive and diffident man. 

We suggest that tt would be presumable on such tes- 
timony, aside from other reasons going to rebut this testi- 
mony, that the three or four witnesses testifving that Draw- 


baugh did vet speak to them were omitted by him 
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because of discouragement or difhdence or experience 
of repeated rebuff, rather than that the positive testimony 
of himself, and of so many witnesses of character, is 
wickedly false 

Even Drawbaugh and his witnesses should now and 
then have the benefit of the old fashioned, and still not 
obsolete, presumption, in favor of truth and honesty. 

It was said by the learned Circuit Judge, that it was 
incredible that the statement of the witnesses could be 
true—that they could remember the words they heard 
through the telephone. 

We respecttully submit, that the criticism would be 
an apt, as it is a usual one, if made of ordinary conversa- 
tions, when the witness, after a long period of time, at- 
tempts to give the exact words; but, when a man is relating 
an exceptional experience-—an astonishing result, a mystery 
connected with spoken words—it would be more incredible 
if he did not remember it 

Decrees and judgments cannot be based upon such 
reasoning, or against such testimony as we present, and they 
have not been Jo reach sucha result in this case resort has 
heen had, not to the testimony, but to the somewhat vague 
and ill-defined theory of the inherent incredibilitv of the 
defense, and especially of the STOr\ of Daniel Draw baugh 
himsclt 

We defer a discussion of the overwhelming evidence 
adduced and remaining uncontradicted in support of the 
priority of Drawbaugh’s conception and invention, to 
consider somewhat the story of Drawbaugh as given in 


evidence, and Drawbaugh himself. 


~- 
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GENERAL CONSIDERATION OF DRAWBAUGIL AS AN IN- 

VENTOR, AND TUE ERRORS OF THE CIRCUIT JUDGE 

IN RESPECT OF TLIS MENTAL FQOULPMENT AND STORY, 

At the outset, in considering Drawbaugh as a witness, 
there can be no question but that his history of himself 
and of his experiments and labors upon the electric- 
speaking telephone from 1860 to 1879, inclusive, must be 
either a truthful statement, or one manufactured, in general 
and in detail, by a wicked mind; a mass of irredeemable 
perjury from beginning to end; and yet, none of the legiti- 
mate methods known to the profession but have been 
applied in this case, and no resource has failed to bring 
these methods to bear for the purpose of breaking down 


that testimony 


L pon the course and path of his life, and his relations 
and dealings with all men from his boyhood down to his 
fiftv-cighth vear, the complainants have focused a light 
which has made luminous every detail. 

Presumably, if his testimony could have been im- 
peached, either by attacking his character, or contradicting 
his statements by the direct testimony of others, it would 
have been resorted to. But we tind that notwithstand 
ing his difficulties, lawsuits and his controversies with 
men, by the testimony in behalf of the complainants, 
as well as of the defendants, that he bore a= charac- 
ter, and had a life record, whose honesty and _ truthful- 
ness could not be assailed All bear testimony to his 
steadiness, his industry, his enthusiasm in physics, and 
especially in clectric science The worst that anv man 
ever said of him was that he was crazy on the subject of 
the talking machine. Edward Nichols (Complainant’s 


testimony, vol. 2, p. 860) testifies as follows: 
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QO. 77.—* Do you regard Danicl Drawbaugh as a 
verv fine man; conscientious and truthful? A.—I do.” 
Isaac Lloyd, another of their witnesses, after testify- 


ing that he had known Drawbaugh, says (l’e/. 2, fp. 27.3), 
that from his knowledge he was an upright, conscientious, 
truthful man, and so testified Zacharias (Defendants 
Vol. 7, pf. 30; Smyser, | 78-9; Li fe» PP. 138 
Condry, ld., p. 142; Paisley, ld., p. 195° F.C. Smith, 
ld., 342; D. H. Good, Id., p. 507). He lived in one 
community all his life, and was known of all men in it. 
We must take it then, for granted, that there was no evil 
in his mind or life, so far as human ingenuity was able to 
find it, in the places and among the men who lived with 


and beside him during the whole course of it. 


The record is full of evidence of the employment of 


“agents " from the community by the complainants in a 
search for matter wherewith to attack him. So that on 
the theory of the complainants and the theory of this 
decree, the wickedness and devilish cunning by which he 
sought to impose a fraud upon the public and to work out 
a great robbery must have been conceived after the pub- 
lication of Bell's invention in 1876; and to further the 
scheme, that this witness fabricated a history in every 
detail and incident bearing on the controversy, covering a 
period of twenty vears and over. He must have made 
and partially made telephones, having the necessary and 
harmonious appearance of age, of the most ingenious 
description, and prepared his story in that regard to stand 
the most scientific cross-examination in every detail, aided 
by trained experts. 

While it may be true that a man may become sud- 
denly vile, and change and radically contradict the evi- 


dence of the course of his life, and while there mav be one 
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or two or three illustrations of such monstrosities in the 
history of human nature, yet it has never been true in the 
history of jurisprudence that a fabricated story, lying in its 
general plan and lying in its detail covering a long period 
and a series of transactions, could stand the tests applied 
to it in the courts of Justice. 

Drawbaugh’s testimony covers 332 pages of closely 
printed matter in this record, of which 180 pages are cross- 
examination, and we think it may be said that the com- 
plainants commanded every available resource and all the 
ability and knowledge, both scientific, legal and common, 
in this work that could by any possibility be put into an 
attempt to break a witness by cress-cxamination 

A careful reading of this testimony, it scems to us, 
is convincing in itself and by itself of the truth of the 
story. The very faults of his memory, the imma- 
terial contradictions and changing of immaterial dates 
only go to strengthen, the conviction that the history as 
related is genuine and truthful. It is without a trace of 
the inflexibility which characterizes fabrication. The 
man that speaks is in harmony with the history of the 
man’s character as related; in harmony, with all knowledge 
of the honest, ingenuous, open-minded genius, as por- 
trayved by the account of his life. 

He will not corroborate Iberly, a preceding witness, 
as to a conversation in 1861-4 which was greatly in his 
favor, for the reason that he “ cannot remember it.” (// 
Deft.. p. 753-) 

He will not corroborate Lowry’s testimony that he 
was shown the cup instrument by Drawbaugh at an early 
time. He says: “1 have been trying to recall it, but | 
cannot.” (/d. fp. 754-) 


If he were cunning and corrupt, he certainly could, 
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when examined in 1881, have been able to describe a rude 
receiving instrument, as he had described a rude transmit- 


ting one. Yet he says he cannot remember the first 


experiment in receivers, because there were so many differ- 


ent attempts and trials, (// Defts. p. 760,) and so the 
instances of fairness occur throughout his testimony. 
Not a Learned Man. 

It is said by the complainants that Drawbaugh was 
not a learned man, and among the arguments to support 
their theory of inherent incredibility, they sav in effect 
that in the nature of things, no one but a scientist from 
the curriculum of the schools could have invented the 
telephone; that it was beyond his mental grasp; and it ts 
said to sustain this proposition, that his inventions were of 
barrel machinery, Jig-saws, nail-plate feeders, measuring 
faucets, and sundry electrical contrivances, or, as suggested 
by counsel, ~ Mere mechanical contrivances and improve- 
ments; and the fact of his busving himself with other 
Inventions in mechanical contrivances is further used in 
support of the theory of inherent incredibility, as showing 
that he could not have conceived or had his mind upon so 
creat a discovery as that of the transmission of articulate 
speech. 

So far as the learning is concerned, we believe it can 
be shown that successful inventors are net the product of 
the universities, but of natural conditions and of tendencies 
common cnough in American civilization. The tendency 
here is to learn andadvance by experience. American genius 
cannot be said to be produced, though greatly aided, by 
school training and discipline. Genius is innate, and the 
mal possessing it, who even, without books learns of a 
natural principle or agent, like electricity, by handling it 


and testing its properties, is the man who must advance in 


a 
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itsuse. No art and no words can portray upon the human 
mind the impression of a landscape that the actual view 
will give. No mere theory, though learned in all its tech- 
nical formula, can give the accurate and ready knowledge 
which practice imparts. 

Von Humboldt in his Personal Narrative of Travels in 
South America, (17Q9-1804,)* savs: “ We found at Cala- 
bozo, in the midst of the Llanos, an clectrical machine with 
large plates, electrophori, batteries, clectrometers : an 
apparatus nearly as complete as our first scientific men in 
Kurope possess. All these articles had not been purchased 
in the United States; they were the werk of a man who 
had never seen any instrument, who had no person to con- 
sult. and who was acquainted with the phenomena of 
electricity only by reading the treatise of De Lafond and 
Franklin's Memoirs. Senor Carlos del Pozo, the name of 
this enlightened and ingenious man, had begun to make 
cvlindrical electrical machines by employing large glass jars, 
after having cut off the necks. It was only within a few 
vears he had been able to procure, by way of Philadelphia, 
late machine, and to obtain 


two plates, to construct a pla 


s . ¥ . 


more considerable ett Cts | had breught 
with me electrometers, mounted with straw, pith-balls, and 
vold-leaf; also a small, Leyden jar, which could be charged 
by friction, according to the method of Ingenhousz, and 
which served for my physiological experiments. Senor 
del Pozo could not contain his joy on seeing, for the first 
time, instruments, which he had not made, vet which 
appeared to be copied from his own.” 

The Royal Society of London once clected to hon- 
orary membership a man who first demonstrated that 
lightning and electricity were one. It was the same man 


— 
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whose reports as to his experiments with a kite and a key, 
it had formerly refused to receive and had made sport of. 
He stands in history and science as eminent, and ts 
set down as among the most eminent of natural 
philosophers. He was a“ Yankee tallow chandler’s son, 
a printer runaway boy,” for whom the schools did nothing. 

Michael Faraday was the son of a blacksmith, and a 
bookbinder’s apprentice. -\fter attending four lectures of 
Sir Humphrey Davy, he gave his attention to practical ex- 
periments with electricity. J. Clark Maxwell, Professor 
of Physies, Cambridge, says, of Faraday’s * Experimental 
Researches” resulting in the discovery of the induction 
current: “ It was at once made the subject of investigation 
‘by the whole scientific world, but some of the most ex- 
‘perienced physicists were unable to avoid mistakes in 
‘stating in what they conceived the more scientific lan- 


“euage than Faraday’s, the phenomena before them.” * 


Varxwell on Electricity is largely devoted to reconcil- 
Ing the practical methods of Faraday with the theories of 
the professors. 

Hugh Miller's great conceptions took form when, wit- 
hout education, he was working as a laborer at the Cro- 
marty stone yards. 

Ampere worked out difficult) mathematical problems 
with sticks and stones before he had learned the names or 
forms of figures. 

But, savs the court below,” Drawbaugh was not only 


* untutored, but he was tsolated by his associations and oc- 


“ cupation from contact with men of advanced science, and 


on such reasoning it is found that he must be a swindler, 
because he dares to pretend that he invented the tele- 
phone! 


*Ene. Brit., Faraday, by Maawell. 
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But it is said Drawbaugh busied himself with mechan- 
ical contrivances of comparative insignificance. 

In 1793, Robert Fulton conceived the idea of propelling 
vessels by steam, and we find, by a reference to his life (C. D. 
Colden, 1817): “ His time was also much engrossed by de- 
vising a method of superceding the locks of canals by a plane 
of double incline, on which he obtained a patent in 1794. In 
the same year we find him obtaining patents for flax spin- 
ning and rope-twisting machines ‘and various other 
mechanical inventions, bearing upon the construction of 
canals. In 1797 he went to Paris and residcd there seven 
years, during which time he projected the first panorama 
ever exhibited, and made important experiments in sub- 
marine explosives. It was not until 1806 that he made 
his successful experiment in propelling vessels with steam 
in -.merica, and not until rSog that he took out his first 
patent. 

Guttenberg, pending the tardy recognition of his dis- 
covery of the art of printing, was engaged upon inven- 
tions for new methods of polishing stones, and manufactured 
looking-glasses. Franklin found time to acquire some- 
thing of income from the printing press invention, from 
improvements in stoves, “ Poor Richard's” Almanac, and 
various other contrivances. 

Again, the attack is made upon the credibility of this 
story, upon the ground that such an invention would have 
been widely known, and would have commanded all the 
resources necessary to present it to the public. The great 
success of Bell after the exposition of 1876 is cited as an 
illustration. We suggest the marked contrast between the 

‘presentation of Bell’s alleged invention, under the sanction 
of international commissioners, framed in the authority of 


the World's Exhibition at Philadelphia, and the invention 
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of Drawbaugh, in the lowly village shop of Milltown, in a 
by-way not merely of the world, but a by-way of the State 
of Pennsylvania, and a by-way of the county of Cumber- 
land. We submit that the complainants can take nothing 
of benefit from the fact that such men as lived in that 
community, and such men as passed that way, should not 
care to invest in any telephone, which seemed a mystery 
and a novelty, but of no practical utility to the learned and 
the rich of the great cities long after Bell's patents were 
issucd. 

Morse conceived the idea of the clectric telegraph on 
the packet ship “Sully,” in 1832, and on that voyage 
made his rough draughts of the apparatus. For twelve 
vears thereafter he struggled with poverty to perfect his 
invention, and to secure any consideration for it. During 
this struggle he denied himsclf the common necessaries of 
life. Not until 1836 was he able to exhibit it to his friends. 


In 1843 he got it sufficiently before the public to secure an 


appropriation, and it was used for the first time on the 


24th of May, 1844.* 
lias Howe for years suffered the pangs of poverty 


and failure to get friends or capital interested in the sewing 
machine in this country or in England. He never ad- 
vanced to fame and fortune until his controversy com- 
menced with Singer. 

‘And vet, says the learned court, foilowing the 
theory of counsel, “such an invention is of a kind well 
‘calculated to excite public interest and to impress 
“ practical men with a quick appreciation of its com- 
‘mercial importance and its pecuniary value, » 4 
‘and its efficiency and tmportance as a factor in human 
“intercourse could have been demonstrated to the public 


Rev. Traenus Prime’s Life of Morse. 
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“ without appreciable inconvenience or expense. Draw- 
“ baugh fully appreciated its importance and value. Hehad 
“the means to patent it himself, and friends to assist him 
‘in introducing it into public use. He had the talent to 

“induce others to invest in his invention.” 
» No better answer can be found than in Bell's own case. 
see New York /rzbune article, Nov. g, 1876; 

C. Vol. I, p. 250. 

° The Sctentific American, Oct. 6, 1877; C. Vol. 


I, p. 273. 


Testimony of Hubbard, Bell's financial backer, 
C. Vol. Il, pp. 1,613-1,662; and 


Complainants’ Exhibits, p. 959. 


Mr. Wm. Orton, President of the Western Union 
Telegraph Company, could not be interested until the fall 
of 1878, although it was presented to him in April, 1877 
(C. Va. li, pp. 124. 2, te, ae ee 
himself feared ridicule. (Cemplainants’ Lerhibit, p. g86.) 


Kxceptienal Treatment of the Defense. 


Now, what ts there in this case that so distinguishes 
it in the domain of judicial investigation as to require a 
reversal of settled rules of evidence ? 

Direct and positive affirmative evidence, uniMpeaches 
and uncontradicted, seems to have failed of legal virtue 
when applied to this particular controversy; and the rule as 
to presumptions ts so radically altered that the testimony of 
four doubtful witnesses, that they did not hear of a fact—no, 


that they did not remember hearing of it*—shall be received 


as finally closing the door against the possibility of its ex- 


istence, and against the recognition of all direct and posi- 


*Kietier. ¢ omplts. 2. }. 1.250 
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tive testimony of twenty-seven equally credible men and 
women, that they actually did see and hear of the thing. 


*? 


Yet, we are told that if" he “ (Drawbaugh) had a prac- 
tical telephone to exhibit, he would have selected just such 
men “as Kieffer and Wilson and Lloyd (who was ‘* taken 
‘good care of 't) and Hauck (who was Drawbaugh’s enemy 
“and of doubtful veracity), to demonstrate it to them and 
“to enlist them to demonstrate its utility and value to the 
“public.” And although he did apply to twenty-seven 
others, it is conclusively assumed that he did not have a 
telephone, because he did not apply to these four gentle- 
men. As well might it have been assumed that Howe did 
not invent the sewing-machine, because it appeared after 
repeated attempts among his nearest friends, after suffering 
contumely and reproach in these efforts, it was found that 


his heart and courage so failed him that he ceased his ap- 


plications and departed for England without risking further 


coldness and refusal. 

But it seems this case is not only sa? geveris in juris- 
prudence, but the ordinary cxperience and history of 
human nature, of men’s motives, of men’s probity and 
and intelligence, can teach us nothing by which to judge 
of Daniel Drawbaugh “ and the cloud of witnesses who cor- 
roborate him. g: Although the biographies of science 
are full of instances of great discoveries by men of little 
or no scholastic discipline and who have had no contact 
with scientific men, yet as Drawbaugh was not a college 
professor, but a common citizen of Milltown, where he 
seldom met Icarned physicists, he could not by any possi- 
bility have invented the telephone. 

Although the greatest inventors and discoverers, from 
the earliest to the latest, have either died in povery or suc- 
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ceeded only after long failure to obtain recognition of their 
discoveries, and year after year have suffered every dis- 
couragement and the greatest distress ; although this has 
been a common experience even at the most learned and 
wealthy and enterprising of the world centres ; vet, because 
Drawbaugh, in the little village of Milltown, could not at 
once command recognition and influence and capital for 
the new machine whose uses were unknown, “ this story 


must be a fabrication from beginning to end.”* 


And because a community corroborate him, it must 
be a population of knaves or fools. Even the fact that his 
fertile mind has produced many other inventions of less 
note and importance, this very evidence of a mind active 
in the direction of invention is turned into testimony that 


vreater discoveries are beyond his scope. 


The logical conclusion of all this reasoning must be, 
and by the opinion of the learned court is, that Drawbaugh 
himself is the malign necessity that demands a new and a 
special law of evidence and a reversal of all the commonly 


e received notions of human nature to fit this case 
lf his story be false. he las built «l collosal structure 
of fiction. The lies in it are as bricks in a great building 


for number, and a flaw in one would bring destruction to 


the whole. 


As the complainant's whoie theory and the decision of 


the court below rests upon the basis that Drawbaugh is a 


fraud, and has had the ingenuity to set up the story and 


the influence to get it so overwhelmingly corroborated, 


we submit from the record a brief sketch of— 


en 


* See opimion of court, 


Vv. 
DaANieEL DRAWBAUGH, THE WITNESS, IN THE LIGHT OF HIS HISTORY, 
SURROUNDINGS AND TESTIMONY. 

lf a charlatan,* unlike his kind, he has not lead an 
itinerant life. All that can be told of him from bovhood 
to AGC, all the evil or eood that is known of him, all the 
evidences of character that a man leaves in the places that 
have known him; all the impressions which the course and 
methods of life of men place upon their environment, 
exist and are written of Drawbaugh in one place and upon 
one community. 

The story from his earliest to his latest years is a very 
simple and homely one. If it be true that he developed 
into a Machaivelli in his fifty-third year, the incongruity ts 
worth consideration from the moral philosophers. 


Born in 1827, he has passed his life in the small village 
of Eberly’s Mills, or Milltown, in Cumberland County, Penn- 
svivania. [tis three miles from Harrisburg, and the centre 
of a farming community. He attended the common 
schools part of five winters, and in his early years was a 
reader of the Scientific American, when he could afford to 
pay his subscription; his scientific library consisted of 
Comstock’s Philosophy, Parker's Philosophy, Youman’s 
Chemistry, and two volumes of Tomlinson’s Cyclopedia of 
Useful Arts, together with a publication on the Interna- 
tional Exhibition of 1851. 

Before the spring of 1860 he attended a course of 
lectures on physics by Prof. S. B. Heighes, now Principal 
of the State Normal School, and for seven Vears professor 
of physical science at the York Collegiate Institute. Dur- 
ing his attendance upon these lectures, we have it from 
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Prof. Heighes that Drawbaugh was giving attention to 
electric science, and the professor remembers distinctly 
that even at that carly time he had conceived, and talked 
of, “ speaking through a telegraphic wire by clectricity.” 
(VY. 12, Dfts. S. Reb. 96.) The same witness remembers 
distinctly, and fixes the date positively between 1871 and 
1874, that Drawbaugh showed him Exhibit “ C,” and told 
him that the voice produced “ pu/sations” upon the 
machine, (/d. pf. 00; Q. 37,38). It is undisputed that 
at that carly time he was experimenting with electricity. 
Complainant’s witness, G. W. Heighes (C. lod. 2, £. 
rogs), says: “ He was an enthusiast on the subject of 
physics at that early time.” He was familiar with the 
Everett accoustic telegraph and with the Leon-Scott 
phonautograph from about 1863. (D. lel. 2, p. 1067.) 
“ The subject of electricity seemed to be his hobby. “ ( Dr. 
Uudergraff, Td... p. 1089.) 

He was a person of remarkable ingenuity and_ skill. 
At the age of thirteen he made a rifle for Daniel Balsey. 
(Balsey, I. Dfts., p. 195), and at a later period was 
remarkably skillful in wood-working. At the age of 
twelve he made a part of a clock. At the age of sixteen 
he manufactured a small steam cngine, an automatic ma- 
chine for sawing wood-felloes; the last being his own 
invention. (DD. vol. 2, p. 855. In 1857, 1859, he con- 
structed and operated a photographic apparatus, making 
even the lenses himself. (Id., p. goo.) He made for his 
own use a solar transit and a machine for wrapping electric 
wires. (Id., p. 957, 971, 1,029.) Tle made his own gal- 
vanometers. Of his skill as a workman, complainants’ own 
witness and his enemies have nothing but praise. Very 
few men would venture to offer advice to him. (Comp. 


1.. Weaver, p. 380); and he was applied to by others to 
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invent, and did invent machines for them. (Weaver, id. 
p. 377.) The tack machine for Patton, the paper-bag 
machine for Sengsicr, and a great many other machines for 
the pump company and for the axle company. A number 
of his inventions are enumerated in Dfts. vol. 2, pp. 895, 
1,061, 1,062. 

“ He was a great mechanical gentus.” (Complts. vol. 
2, p. 1,550); and “a great inventor.” (Id. vol. 1, p. 
$64.) <All the witnesses concur as to his sobriety, his 
truthfulness, and his incessant and tireless industry, and of 
his labors, extending far into the night. 

He was carcless of his own interests and generous and 
kindly in his nature. His children were sickly and died, 
and his wife made constant opposition to his schemes, as 
tending to take his attention from providing his family with 
the necessities of life. 

The story of Mrs. Drawbaugh (ddd. preefs, Pp. 227) 
presents a picture of the man as he appeared in domestic 
life, so naturally drawn by this plain woman, that it carries 
conviction of its truth in every particular. He was neglig- 
ent in money matters, and when he had money “ he would 
give away the last cent.” She refused to sign the deed 
when Drawbaugh wished to seiltheir little home, to put 
money into the Talking Machine. (/¢. 7. 225.) Tiere is 
a Vast amount of testimony as to his poverty, in addition 
to Mrs. Drawbaugh’s, abounding in illustrations, to which 
we only briefly refer. 


His POVERTY. 


He was manufacturing his patented stave machinery, 


at the outbreak of the war, and his machines, sold at the 
South, remained unpaid for, and left him with his liabilities 


at the North. He was thereby bankrupted. (7). ve/. 2, p. 
S43.) 
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The testimony of the witnesses as to his financial con- 
dition from that time until 1876 is here barely referred to. 
Danicl Drawbaugh (//, &23, Syz), John B. Drawbaugh 
(D). lol. LT, pp. 594. 595). For half of his faucet invention 
in 1866-7 he received a note for $1,000, which he had 
discounted; the maker failed to pay, and it passed into 
judgment and became a lien upon his property. *(7. [o/. 2, 
pp. 866, 867, SOS.) Wis father and mother were helpless 
and poor, and when he reecived the money from this dis- 
count, he, with his brother Henry and brother-in-law, united 
in buying a home for them, applying all the money. 
Nothing of this property so purchased for the old gentle- 
man ever came back to Drawbaugh, and when his father 
died Daniel was unable to assist in paving his debts. 

He became a member of the company with five of his 
neighbors, and sold his patent rght for pumps to them for 
$6,000. He was to receive for himself $5,000, and a 
sixth interest in the stock. December 5, 1870, it was 
decided to suspend operations, and the business was 
closed out. Neo dividends were ever declared (See Gor- 
vas, D. Vol.1, p. 647; see Vol. 2, pp. 0.147. 1,148 Gorgas, 
ld. pp. O49. 053.) Large assessments were made upon its 
members during the period of its operations. Of the 
$5,000 Drawbaugh received a portion of it in cash and 
the balance in notes from the other members, which notes 
were paid along from time to time, during 1867 and 1868. 
The assessments upon him amounted to $2,186.33. 
(Gorgas, Vol. 1, Pp. 657.) He actually paid in cash to 
the company in assessments $1,210. During the bus’ness 
of the company he was employed as superintendent, but re- 
ceived all told from 1867 to 1871 lessthan $175 for that work. 
He purchased the dwelling hc use and blacksmith shop with 


SS 
*See opmion to the points that he was a mere surity. 


the proceeds of the sale of the pump patent, in the fall of 
1867, for the price of $2,310, on which he paid $2,000. 
At about the same time he paid old debts to the 
amount of about $1,000 out of the same fund (7. 
Vol. 2, p. 843. Taylor, D. Vol. 1, pp. 633, 634.) A lien 
of $300 was left on the new homestead (/d. pf. Sy2). 
He put repairs on the house, estimated at three 
or four hundred dollars. He also contributed for his 
parents, besides the $1,000 above referred to, not less 
than $400, so that of all he received from 1867 to 1870, a 
balance was left him of $269.27 for the support of his 
family in a period of nearly four years, besides what he 
took in in his litthe work in the shop and from renting a 
portion of his house to Daniel lettrow, for which he 
received $80 in 1868 and $110 after that. During this 
period he had no other financial resources (D. ra. 2, fp. 
Sys). Instances of his borrowing and of his poverty are 
related (D. lol. 2, pp. 845, 846, 847, 848, 84y). His 
venture in) building hydraulic rams was a failure. (See 
Sadler, C. Tol. 1, pp. 1036, 105g). Wuring the period 
from 1870 to 1873 he was subjected to extraordinary 
troubles, both financial and domestic. In November, 
1871, two of his children died, and for a long time there- 
after he had another child ill and so emaciated by disease 
as to be a curtosity to the people (2r. Bewman, Vol. 7, p. 
612, H. kk. Drawbaugh, Id. p. yo2; Com. Vel. 1, p. 905). 
Another child was an invalid (2). le/. 7, 7. go2; D. Vol. 
2, p. 751). He was too poor to procure medicines 
i. f. reatengt, 2. ta. §, fat. 32. 2. Rh. 
He was not able to pay the physician who attended 
the family and was sued by him February 10, 1873, for a 
bill of $122.67, (D. Vol. 21, p. 851, and record of judg- 


ments in D. Exhibits, 151-2). July 9, 1873, he received 


e 


53 


$425 from the distribution of the proceeds of the sale of 
the company’s property. From this he immediately paid 
$45 on Dr. Bowman's judgment, and nearly all the balance 
was paid out on the Neidhammer judgment of $300 and 
interest, which had been standing for six years. In 1874 
the partnership of M. M. Grove & Co., was formed, for 
the manufacture of axles. [t was dissolved in 1876. They 
employed Danicl Drawbaugh, to some extent, from May, 
1875, to March 31, 1876. Paid him in 1875, $310.22; in 
1876, $143.84. During this period, from 1869, in April, to 
this date, he had been desirous of selling his homestead, 
but his wife refused to sign the deed, except for 
the purpose of purchasing another. She — had 
always been bitterly opposed to his experimenting 
and inventing, instead of giving his attention — to 
mechanical labor. (D. Vol. 1., H. Fk. Drawbaugh, 401; H. 
K. Drawbaugh; Id. 567; Holsinger, Id. 365; Bren- 
neman, D. 5. Reb. 106; Mrs. Brown, Id. 164; Springer, 
D. Vol. I, 186; Chellis, Id. 526; Fettrow, Id. 374-5; Mrs. 
Drawbaugh, Add. proofs, 221.) 

He then conceived the idea, in 1875, of going to 
Mechanicsburg, five miles distant, to get other employ- 
ment, and he bargained with his tenant, Daniel Fettrow, 
to sell him the Milltown property for $2,200, clear of incum- 
brance. Fettrow had the tithe examined, found a $1,000 
lien upon it, and paid Drawbaugh, on getting the deed, at 
different times up to April 1, 1876, $1,200. At the same 
time a house was purchased in Mechanicsburg for $1,740, 
of which $1,000 was paid in cash April 1, 1876, the bal- 
ance to be paid in three annual installments, secured by 
judgment notes. (Fettrow, C. 371; D .Drawbaugh, D. 
Vol. 2, 854-6.) This left Drawbaugh $200, and he had 


not a cent of it left after paying it out on his debts. (Id., 


- 
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p. 859.) His general financial condition is shown by 
Renecker’s testimony. (D. Vol. 1, p. 236; Hertzler, D. Vol. 
Il, ZO; Shettel. D. Vol... Id. 211, at 3; George Leonard, 
I). Vol., Id. 1200.) On March 13, 1877, he bought two 
pigs from John Rennart at public sale, for $15, and he was 
obliged to give his note and get his brother John to 
endorse it forthe amount. (D. Vol. 2, p. 836.) On 
April 1, 1876, the execution on the Good judgment 
(D. Exhibits, p. 35) was returned walla dena l-rees 
and Yetter testify to illustrations of his poverty (D. Vol. I, 
pp. 132-35, 135-38.) Village Constable Shank testifies 
instances of his poverty. (Id., 29, 31.) As de Zacharias 
(Id., p. 30), Carl, the butcher (Id., p. 159), Scherich, insur- 
ance agent (Id., pp. 180-1), I. D. Kahney (Id., p. 204), 
C. Eberly (Id., p. 117), Smyser (Id., 78-9), Baylor 
(Id., p. 153). Snyder (Id., p. 515), Smith (Id., p. 340), 
Condry (Id., p. 142), Brooks (Id., p. 44), Batslev (Id., pp. 
194-5). Bricker (Id.., sil), Bates (Ild., 419), Herr (D. Vol. 
2, 668), Wolf (Id., p. 675), M. Fry (D. Vol. I, 182-6), 
Gsood (D. Vol. I, p. 199), Dellinger (Id., p. 443), Milner 
(D. Ss. Reb., 514), Kline (ID). Vol. I, 627), Clifford (Id., 
316), Clendenning (Id., p. 523), Hamacher (Id., p. 293), 
Chellis (Id., p. $25), Millard (Id., p. 331), Hiler (Id., p. 
383), Kohler (Id., p. 545), Geo. W. Drawbaugh (Id., p. 
603), Jeffries (D. Vol. 2, p. 684). 


Though an active inventor, yet from the vear 1867 he 
applied for no patents until the time when the Clock Com- 
pany and Chellis furnished the money for the faucet and 
clock patents in 1878 and 1879. For a list of all his 
patents to the year 1880, see D. Exhibits 82, 97. It is 
almost beyond belief that this record should be attacked 
by specious arguments and assumptions in the effort to 


break down the evidence. The assumption that all the 
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money required was the mere fee for getting the invention 
patented is absurd on the face of it; but even this money 
he never had at hand. It would almost seem unneces- 
sary to support the theory that Drawbaugh was poor, by 
doing more than cite the public records of the county. 

Certain it is that those records should preclude any 
assertion that the theory of poverty was formulated to fit 
the casc. Judgments are a lien upon real estate in Penn- 
sylvania, and defendant's book of exhibits shows the fol- 
lowing liens upon the equity of redemption—it can hardly 
be called the ownership—in the homestead: 

April, 1868, to May 3, 1869, $310, interest and costs. 

May 3, 1869, to Mar. 26, 1870, $1,810, interest and 
costs. 

March 26, 1870, to May 17, 1871, $910, interest and 
costs. 

Nov. 17, 1871, to Jan. 11, 1872, $Q10, interest and 
costs. 

Jan. 11, 1872, to Feb. 20, 1873, #1 .Q1O, interest and 
Costs. 

Feb. 10, 1873, to March 17, 1873, $2,022.67, inter- 
est and costs. 

Mar. 17, 1873, to July, 1873, $2,113.49, interest and 
costs. 

July, 1873, to Dec. 18, 1875, FISOs AQ, interest and 
costs. 

Dec. 13, 1875, to April, 1876, when the house was 
sold to Fettrow, $1 933.30, interest and costs. (Defi nd- 
ant's kxhibits, p. 20, et. seq.) 

It will thus be seen that during the whole time of the 
ownership of the two pieces of property it was incum- 


bered, sometimes to its full value, and that the credit they 
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eave to Drawbaugh he was forced to use to its fullest 
capacity. 

Notwithstanding the undoubted testimony that his 
wife refused to join in utilizing the equity in the property to 
raise money to put into the talking machine, it is gravely 
urged against Drawbaugh that his story is improbable 
because he did not sell the homestead, to raise money to 
introduce the telephone.* But the court below says, in 
effect, that the story of his poverty was a fabrication 
formulated in the answer. The answer was“ formulated ” 
and filed in January 1881. The complainants’ witness, 
Matthews, of whom the learned judge speaks most approv- 
ingly in the opinion, in his Baltimore American article 
(/ Comp... ~P. $41,543. Cop), in speaking of the impression 
made upon his mind by a visit to Drawbaugh in April, 
1878, savs: ° This unlettered country mechanic came very 
“near anticipating Edison and Bell in the invention of the 
“telephone. \othing but his poverty prevented him from 
‘conducting his experiments to a successful tissu 

And the court below says that Drawbaugh is * dis- 


honest in his pretense of poverty ! 


WAS DKAWBAUGIL A CHAKLATAN? 

The able opinion of the Circuit Judge is exhaustive 
in its treatment of Drawbaugh as a conspirator, a perjurer 
and as a general fraud. 

We have discussed the evidence upon which this 
theory rests, with the exception of that on which this 
charge vests. It is found in J. C. Nesbit’s testimony 
(7 Comp. 687), in“ The History of Cumberland County, 
Pennsylvania, by Rev. Conway P. Wing, D.D., and 


others, 1879, published by the Herald Printing Co., of 
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Carlisle, Pa., and containing at p. 200 of said publication 
an article headed, “ Lower Allen Township, by J]. C. 
Nesbit.” 

The court assumed that the biographical sketch 
(1 Comp. p. 705) was written by Drawbaugh himself; but 
it appears distinctly on the defendant's cross-examination 
of the witness and the production of the original manu- 
script, which was under the control of the complainants, 
and not by them at first produced, that it was in the 
writing of Hull. It even left the date of Drawbaugh’s 
birth blank, which was supplied in the published article. 

Now, the main facts in this biographical sketch are 
undoubtedly truthful, as is shown by the whole record 
here. The florid stvle of the article, on which alone the 
charge of charlatanry is based, is cvidently that of the 
provincial newspaper man, and entirely foreign to 
Drawbaugh’s. It abounds in terms not possible to 
Drawbaugh, as shown by his simple methods of thought 
and expression in) the 332 pages of his deposition, 
which conclusively answers this last attempt te picture his 


opposite as Daniel Drawbaugh. 


V. 
A BRIEF SKETCH OF THE CONCEPTION AND PROGRESS 
OF DRAWBAUGITS TELEPHONE. 

He himself says he cannot remember the date when 
he began to study the subject, and that “ it was a long 
while ago.” He had experimented with the vocal organs 
by placing his hand upon the threat and feeling the vibra- 
tions of the vocal chords, and the fact that sound had the 
effect to set up vibrations in solid substances he had learned 
by noticing the effect upon the surface of partitions, and 


by experimenting in the effects produced by extending a 


light wooden bar between partitions, and then by causing 
a vibration upon one partition, discovering that the bar 
transmitted the same vibration to the opposite partition, 
He pursued the principle always, that the current must not 
be broken, and from the first his conception was of a con- 
tinuous current. 

His idea of pulverized matter ts, in this connection; in- 
terposed in the current, not breaking it, but causing a 
greater or less flow, as the particles form a greater 
or less resistance to the passage of the current as they 
might be pressed together with more or less force. He 
speaks of conversing with medical students at Washington, 
D. C., about the transmission of sound as long ago as 
January, 1861, the date of the visit being fixed positively 
by a receipt taken in Washington (2. led. 2, fp. 752), and 
states that he then had his mind empioyed on the subject. 

Henry B. Averiy (P. lel. 7, fp. (84) testihes that 
between 1861 and 1864, and during the war, Drawbaugh, 
in the mill office (.\verly’s grist mill), in the presence of 
several witnesses, including the witness, spoke of attaching 
an instrument to the office in the mill, by which he could 
hear all that was going on there without leaving his house. 
Averly moved away in 1873, in May, and has never been 
to the county since, and Drawbaugh moved out of that 
house in \pril, 1868, and never again lived in it while the 
Witness was a resident of Cumberland County. 

In the argument below counsel for complainants said 
of David Stephenson, resident of Harrisburg, that he was 
a machinist, and “ worked for and with the Faucet Com- 
‘pany (of which Drawbaugh was superintendent), as a 
‘maker of patterns, in 1867 and 1868, and that he and 

Drawbaugh had many and intimate relations with cach 


‘other ever since. They appear to have been partners or 
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“jointly engaged in the manufacture of certain) pnmps. 
“ He has been and still is a friend of Drawbaugh’s. Now, 
“ here is a machinist and a machine-shop man, a keeper of 
“ machinist’s supplies stores, intimate with Drawbaugh, 
“having worked for him in his  shop—quasi-partners. 
[ . If there was a telephone there he must 
“have known everything about it; but they did not put 
‘him upon the witness-stand.” (Cemplainants’ Argument, 
" pp.201,202, and quoted inwitness testimony). Inthe Addi- 
tional proofs taken in the” Overland” case, this gentleman, 
who is highly spoken of, was put upon the witness-stand, and 
he testifies that he @77 know all about Drawbaugh’s Electric 
Speaking Telephone; that Drawbaugh showed it to him 
while Drawbaugh lived, in that house close to the 
erist-mill, during Drawbaugh’s first occupancy of that 
house, which occupancy terminated in the spring of 1868. 
He shows that Drawbaugh repeatedly experimented with 
the instruments, with his assistance. He shows that the 
instruments were connected by wires, and that the wire 
came from the outside of the building from a porch, and 
that the wires ran zig-zag (back and forth) “to give 
length to the wires,” and that Drawbaugh told him it: was 
operated by electricity. He talked through the instru- 
ment from one room to another. Later, in 1874-5, he 
says (Idd. proofs, p. Is): “He sent me to the cellar, 
‘and after giving me asmall instrument in my hand, he 


34 suggested that he would go onto the upper floor and 
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speak to me and | should let him know what he said, and 


how distinctly I heard it. * * * I heard him speak- 
‘ing short sentences and singing, and then went up-stairs 
‘and met him coming towards me, and told him what he 


“said. I heard him very clearly, and I didn’t miss any 
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‘words in repeating what he said, excepting his singing; | 
“ didn't repeat that. 

©.—*“ How did the sounds, heard through the machine 
“that day, compare in loudness and distinctness with those 
“which you heard through the old machine at the shop at 
“the grist mill, as you have testified ? 

A.—" With more force and clearness at that last 
~ ome.” 

He is corroborated as to the later dates by his daugh- 
ter. 

We have the testimony of Prof. Samuel B. Heighes as 
to Drawbaugh’s great interest in physics and particularly 
in electricity and of his talking of speaking through an 
electric wire by electricity in 1859 and 1860, and witness 
saw the telephone there in 1871-4. (2. S. Reb. p. gz ). 

Mr. Lory,a carriage-maker, (/). le/. 7, pp. 225-7), says 
that Drawbaugh told him in 1864 that he was about making 
amachine to talk through a distance of twenty miles; it 
would work like a telegraph, but that you would have to 
talk into it. Witness had understood that Drawbaugh had 
conceived it and had plans made and was going to make 
the machine. Witness was never at Drawbaugh’s shop 
since that fall. The date is fixed by the witness being at 
the grist mill to fix Christian Eberly’s buggy wheel, and 
John B. Drawbaugh fixes the date by a book of entry. 
(D. lol. 7, p. 85.) 

Samucl H. Bates (D. 5. Reb. 380) testifies to a talk 
about Drawbaugh at that early period, and of his claim of 
inventing a talking machine. 

Mrs. Mary Ann Darr testifies to having heard Draw- 
baugh’s talking machine talked of in 1866, before her 
daughter worked in Drawbaugh’s family. Same point of 


date, 1867, Christian Eberly (D. Vol. I, pp. 113-14). 
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James A. Smith, the postmaster at New Cumber- 
land, of the date of 1866. He moved away in 1867, and 
he states that Drawbaugh told him that he and his daugh- 
ter kmma had talked together with a floor and two parti- 
tions between them. The daughter referred to diced No- 
vember 18,1871. (D. Vol. 1, p. 751.) Drawbaugh himself 
is corroborated as to the form of the instrument, by Lory 
(supra), who testifies his first telephone apparatus was a tea- 
cup, and thinks he had that machine before he took out 
his two faucet patents, November 20, 1866, and knows that 
he then made his shop in the old clover mill now occupied 
by him. The date of this removal is fixed at 1867. 

The teacup transmitter ts not in existence, but its con- 
struction and mode of operation are set out by Drawbaugh 
(D. Vol. 2, pp. 756, 764), and is illustrated by the sketch 
on page 788, and illustrated by another sketch of its con- 
struction and of its use ina battery circuit on page 795. 

Here was the principle of the telephone, and of the car- 
bon transmitter, bevond any sort of question, though the low 
conductor used at first was not carbon, but was of carth and 
of other materials. He cannot fix the point of the evolu- 
tion at which he can describe exactly what he used as a re- 
ceiver at first, as he was repeatedly experimenting, trying 
one thing and another, and the first that he is able defi- 
nitely to describe is shown in the sketch on page 762 of his 
testimony. 

The carly experiments prior to 1868 are further shown 
by the following witnesses ; Mrs. Jane M. Brown, (2. S. 
Reb. 163-170; Mrs. Darr, (Id.,-p. 110); Mrs. Brenneman, 
(Id., p. 309); Samuel Snell, who remembers an eXperi- 
mental telephone line from the shop to the office of the 
erist-mill in 1867. (D. S. Reb., pp. 412-18). The wit- 


ness had never been in Milltown to stop since the day he 
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saw that machine in 1867. By James Davis in 1867, after 
harvest, when Drawbaugh’s shop was in the clover-mill. (2. 
S. Reb., pp. 418-421.) George B. Eyster, sheriff of Cumber- 
land County, (2). S. Reb., pp. 8go-g7), was at the clover- 
mill in company with Geo. B. Heck, who died in July — 
see Barber, (Id., pp. 272-3); Natcher, (Id. p. 150). By 
John B. Heck, (Id., p. 192), who looked at some of 
Drawbaugh’s inventions. By Henry Kilmore, (Id., pp. 
1,124, 1,128) of 1867, who saw talking machines right back 
of grist-mill, in company with Michael S. Drawbaugh 
—who died March 16, 1871. (Date of death fixed by 
Kilmore, Millard, Adam Drawbhangh, ld., pp. 1040, 1,098, 
T1100). 

By Jacob A. Graham, (/i7. pp. 1,357, 7,069,) as of 
1867. 

By Geo. Murphy, of Newville, of Ah] & Sander’s dis- 
tillery, from Nov. 22, 1855, to June 1, 1867, (/d. pp. 
1,063, 1,006). 

By John S. Dougherty, merchant of Newville, (4:7. 
pp. 1,131, 1,134), as of 1867. 

By Wm. Darr, once of the complainants’ rebutting 
witnesses, (C. Tol. 7., p. 358). This is the witness who 
advised Drawbaugh to try Yellowbreeches Creek first, be- 
fore he tried to talk across the Atlantic Ocean 

By his wife, (D. S. Reb., p. 770). 

With the exception of the old tea-cup transmitter, 


(2 D., p. 756); representtions of all the instruments are in 


evidence, in whole or in part; parts of those produced prior. 


to the instrument “I” cf 1871 being in evidence, and “ I,” 
with all thereafter produced being in evidence in their en- 
tirety. The temporary experimental structures, the changes 
in parts and construction, great and small, in working out 


the great discovery, are not here, and of the thousand and 


nd 
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one efforts made in the progress of the invention, there is 
no memorandum. We submit, it is not to be conceived that 
any mere memory could recall them. (Drawbaugh, D 
Vol. 2, p. 828.) Harmon K. Drawbaugh knew generally 
of their experimental constructions Henry F. Draw- 
baugh, (D. Vo/. /, p. 706). 

laraday 's experiments, which resulted in the discovery 
of the induction current, marked an era in electric science, 
and to reach it he experimented from 1824 to 1831. He 
kept a record of his experiments. Had he not, imagine 
Faraday ata period subsequent to his discovery, attempting 
to vive from memory the first and second, and the myriad 
of other things, and details, small and great, the smallest 
of the greatesi results, and the greatest of the smallest, 
during these years leading up to the result. And, vet, 
one of the strongest criticisms of Drawbaugh appearing in 
the arguments of counsel, and even in the opinien of the 
learned judge at circuit, was that he was unable to describe 
all of his first experiments. 

In the series of instruments and drawings produced, 
the development from one to the other appears to have 
been perfectly natural, from the loose, pulverized, low 
conductor, to that of the closely confined, <o that the pres- 
sure might be rendered more casily adjustable; the 
evolution from the first rude instrument sketched in 
Drawbaugh’s testimony just referred to, to the tumbler 
transmitter “FF. (7. 7 ef Defts. lustrument Exhibits.) 
In this also is seen the progress le the wooden cover and 
mouthpiece upon the diaphragm, in which the membrane 
diaphragm had given place to the metal one. (/d. p. 8.) 

In experimenting with the receiver we find him 
abandoning the unnecessary parts in the tin can “~ B” 


(Jd. pp. 2 and 3), as from the latter is evolved the later 


and more perfect instrument “ C.” (/d. f. z). Upon using 


“C,” and finding that it would transmit, though feebly, 


using “ Bas a receiver, he then places a permanent mag- 


i 
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net against the heel of the electro-magnet and finds a 
ereat improvement, and Exhibit “ Cas a transmitter is | 
the result. (/d. pf. 5.) i 

In the next improvement in this machine he encloses 
the parts, and, of necessity, makes them compact. The 
experimental magnet is then arranged, and from this comes 
Kxhibit “I (/¢. fp. 73), with its several improvements, 
until Exhibit “A” is the result: later “C” and “1.” 
still having a large diaphragm, were observed to give 
out a false vibration, and then he conceived the idea 
of dampening them to prevent the false vibration, by means 


of an adjustable rubber pad, and then moved the mouth 


orifice to one side and applied the dampened pad and 
screw. This not succeeding, he then determined to reduce : 
it in size, and found the best results. After having made | 
crude instruments to test and settle the matter, and finding 
his conclusions verified, he reconstructed the two into two 
compact working instruments, “ D “and “ ik,” in February, ° 
1875. (/d., p. 6.) 

From the time of his discovery that the instrument | 
“a 


application of the permanent magnet, he had thus far 


, 


as improved in “ C,” would act as a transmitter, by 


——— 


proceeded directly in the line of improvement of the 


magneto transmitter, and had done nothing with the 4 
carbon instrument, although he used it quite commonly 
in connection with his other experiments. At this period, 
in 1875, he turned his attention again to “F,” the 
carbon-transmitting instrument. He experimented with 
carbon, and Halsinger saw him baking carbon compo- 


sition into cakes (I Defts., p. 366). After experimenting 
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with these cakes in the trial tumbler instrument (Hal- 
singer, Id.) he rearranged them and produced Exhibits 
“Land “N,” (Id. p. 17 and 18), and combined in 
them the receiver and transmitter. Then he con- 
structed a pair of transmitters with hard carbon, with- 
out combining the receiving mechanism in the same 
instrument, and from this we have “ G" and “©,” (Id. p. 
7, right; p. 20, left). 

The story of Drawbaugh then, and of the record, over- 
whelmingly corroborated by the witnesses for the defense, 
is as follows: 

Karly conception and experiments with the continuous 
current, 1862, 1866 and 1867. 

Teacup transmitter and receiver, 1866 and 1867. 

Tumbler and tin cup and mustard can (“ F "and “ B“), 
1867 and 1869. 

Improvement upon * B CC’) 10a, 1870. 

further improvement upon “ C ~ and the more perfect 
magneto instrument “1,” 1870, 1871 

Mouth-piece changed to center, and adjusting screw 
inserted (Exhibit “ A 7°), 1874. 

“PD "and" E,” perfectly adjusted and finished magneto 
instruments, January and February, 1875 

“1.,." “M,” “G”" and “ O,” from February 1875, to 
August, 1876. 

“H,” August, 1876. 

*) "ss 2 oO. 

In connection with the later instruments there is a 
piece of testimony that seems to us conclusive in favor of 
Drawbaugh, upon the question of his ability to invent the 

telephone, and in favor of our theory of the gradual pro- 


cress of his experiments from the crude instrument, 
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patentable, and a speaking telephone, to the perfected and 
nicely adjusted one. 


It is a matter of history, as well as in the record, that 
the Blake carbon transmitter is in use upon the most of the 
Bell instruments at this time. Blake's sworn statement in 
the Patent Office, in an interference, shows that he never 
even conceived the Blake transmitter invention until after 
July 4, 1878, and that he never made a Blake transmitter 
until late in the fall of 1878. The other side have put in 
evidence Blake's patent, which was not) granted until 
long after the date of the commencement of this suit, 
so that by law and by the rules of the Patent Office, Draw- 
baugh could have got no knowledge from it. [t is further 
in evidence in complainant's testimony (Sce Ziegler, Vol. /, 
Comp. tes., p. 7,032), that the Blake transmitter instruments 
were not put into use until the spring of 1880, and that 
the telephones in use prior to that time were of a form 
known asthe “ Phelps’ Snuft-box ~ instrument, and the 
“Crown” and“ Pony Crown” instruments, so that it is 
not possible, under any conceivable circumstances, 
that Drawbaugh could have’ derived any ideas from 
the Blake transmitter as early as May, 1878.  Draw- 
baugh’s perfected carbon instruments “Nand “J,” as 
shown by Stees and Johnson (ddd. proofs, PP. y50, O70), 
who testifv in the most minute, circumstantial and posi- 
tive manner, corroborating Drawbaugh in his testimony, 
were taken to the office of William J]. Stees, in Harrisburg, 
in 1878. Thev fix the time absolutely beyond doubt, as the 
roth day of May. 1878, and that the tnstruments remained at 
Stees’ office several months. They both identify the mstru- 
ments positively, and testify that while they were at the office 
they put them on the telephone line and talked through 


them, and that they worked admirably: that they saw the 
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instrument, “ Exhibit J,” and recognize the parts in it just 
as shown in the exhibit; and Stees further testifies to the 
important fact, that while the instrument “J” was at his 
father's office, he took it in his hands to carry it across the 
office, in order to change its location, when his father 
accidently ran against him, and he dropped the instrument, 
and that he discovered at that time that the small, hard 
carbons which the instrument contained had become loose 


and fallen out. 


William J. Stees is the ventleman whom the com- 
plainants show introduced Drawbaugh to the Western 
Union Telegraph office, to look at a telephone (Ziegler, 
Comp. vol. I, p. 1.032), and was accidently killed at the 
very outset of taking defendant's testimony in the case. 


(Add. proofs, p. 970.) 


Wily HE WAS SEEN BY SOME OF THE WITNESSES WORK- 
ING WITH THE EARLIER MACHINES AFTER Piik 
PERFECTION OF THE INSTRUMENTS “ D™ AND“ EY” 
ON OTHER EAKLIEK MAGNETO INSTRUMENTS. 

Some of the witnesses testify to seeing tbe tumbler 
‘PF’ and the tin-can “B” as late as 1877. But the fact 
looses all force against the defense, when it appears indis- 
putably proved, and ts beyond the ability of —con- 
spiracy to have fabricated, that Drawbaugh, on dis- 
covering that the magneto receiver “ B,” as improved and 
organized in the improved “ C “ in 1870, would serve as a 
transmitter, temporarily abandoned the variable resistance 
transmitters, “ Ff" and “ B,” and did not return to experi- 
ments and progress on them till 1875.* From them, 


through a series of experiments and improvement, came 


See Nesbitt sketch of Drawbaugh referring to the two kinds of tele- 


phones, [ Complt., 700. 
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finally the perfect carbon instruments taken to Stees’ office 
in 1878, above referred to. 

THE TESTIMONY AND THE COMMENT THAT DRAW- 
BAUGH WAS STILL EXPERIMENTIAG, AND SAID THE 
MACHINE WAS NOT PERFECT, AT TIMES WHEN DEFEND- 
ANTS EVIDENCE SHOWS HE TAD ACCOMPLISHED THE 
INVENTION, 

Aside from the fact already shown, that he was at work 
onthe magento and carbon instruments at different times, 
there is a very simple answer which appears incidentally 
and naturally throughout the record. No effort was made 
to bring it out, and it appears in the testimony of wit- 
nesses, as in that of Drawbaugh, without consciousness 
on their part or his, that it was of any special consequence. 

It is this: That the instrument tn his view “ was not 
loud enough for practical purposes (Drawhaugh, IT Dfts. 
p. 1058, N. Q. 1672), uniess it would talk, without hold- 
ing to the car, and convey the sound as far as ordinary 
speech. He wanted it to talk out as a man talks. 

As George ree (Lf ts. p. {SS ) puts it of his con- 
versations with Drawbaugh in 1876, 1877, 1878 and 1879: 
* He told me that he wanted to accomplish, and could do 
“it, to make a machine that. vou could stay in one corner 
“of the room, and putting the machine in the other 
“ corner, and hear as distinctly as putting it tothe ear,” 
and that Drawbaugh told him that he had not done it 
vet, but “lam = working at it andl am going to get it 
accomplished.” See, also, Drawbaugh, D. Vol. 2, pp. 
S05, S20, $20, cf Se us and Jeffries, Id. 079Y. 

When that journal of civilization, the Vew Vork 
Tribune, thought the only use of the telephone would be 
for “ diplomats and lovers,” (C. Vel. /, 7, p. 250); when 


the Scventific Amcrican summed up the public opinion of 


ae 


Ce 
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itas “a beautiful scientific toy,” (C. “7, f. 273); when 
Gardner G. Hubbard, a telegraph manager, and Prof. 
Bell's financial backer, “ did not then believe the trans- 
mission of speech could be made commercially valuable.” 
(C.//., p. 1662, and Complts. Exhibits p. 959): when 
President Orton, of the Western Union Telegraph Com- 
pany, ignored it from 1876 to 1878 (C. /., £. 270); when 
all his friends laughed at him, it cannot be wondered at 
that Drawbaugh, in the little village of Miltown, years before, 
should not have realized that his instrumentg had reached 
practical perfection when it would talk, only by hold- 


ing the receiver to the ear. 


Or THE CRITICISM THAT DRAWBAUGH DID NOT MAKE 
KNOWN TIS INVENTION TO TES ASSOCIATES IN) TILE 
SHIOPS WILERE Ilk WORKED. 

This charge, like mauy others, has nothing to rest upon. 

The Axle Company carried on business at the shop 
now occuied by Daniel Drawbaugh. — It was composed of 
M. M. Crro\ e. Wilson Baer and Captain s A. Moore. It 
commenced business on the 23d day of December, 1874, 
and dissolved on the 29th day of February, 1876. All 
three, Baer, Moore and (rrove, testify to their knowledge 
of the talking machine (2). /. 674, 635, 662) during the 
operations of the company, and as we have seen, Draw- 
baugh applied for assistance to all of them. 

Of the old Faucet Company, which commenced busi- 
ness in 1867, the seeretary and treasurer, Dr. N. B. Mus- 
ser, is dead; but it appears by the testimony of Prof. 
Samucl B. Heighes (2. S. Aeb., Pp. 95) that Musser was 
with him at the examination of the talking machine in 
May, 1872. Musser was his brother-in-law. ww. &. 


Gorgas, a bank clerk, now thirty-three years of age, 
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residing at Harrisburg, testifies to the fact that the Faucet 
Company was a failure financially; that he left the shop 
in September, 1869, and took very little interest in the 
affairs of the company. He is not called by cither party on 
the point of knowing anything about the talking machine. 
He testifies that he was sick of patent rights through the 
failure of the Faucet Company. He remembers that Draw- 
baugh came to him and wanted him to take a half interest in 
some invention, he fergets what; but as the witness had 
lost about $4,000 in the old company, he “ had had a 
surfeit of it and didn't pay any attention to it.” (2. S. 
Reb., p. 1128.) 


John F. Hursh was a member of the old faucet com- 
pany until 1871, and he testifies that he didn’t know of the 
talking machines. For the value of his testimony we have 
no comment to make, save to cite his manner of testifying. 
(/. Comp., p. 1060.) “OO. 50.—Are you able to swear 
“ that, as a matter of fact, Drawbraugh did not have clec- 
“tric speaking telephones in his shop for at least seven or 
‘eight years prior to 1876, and show them to a great many 
‘ different persons during those seven or eight vears? \.— 
‘lam — that he did not have them. ©O.—Do vou swear 
“ that positively? A.—I do. QO.—How many times were 


‘you in Drawbaugh’s shop in 1876, prior to vour buving 


‘the ram? A.—I cant say. O.—How many times were 


‘you in the shop in 1875?) A.—I can't sav. O.—Ilow 


a 


‘many times were you in the shop during the year 1874? 


*A.—lI cant say. O.—How many times were you in the 
“ shop in 1873? A.—I cant say. O.—Ilow many times were 
‘you in the shop in 1872?) A.—I can't sav. O.—How 


‘many times were you in the shop in 1871?) No answer. 
©).—Do you remember any particular occasion of being 


‘at the shop in 1872?) A.—I dont. O.—Do you re- 


a 


a 
- 


~~ 


‘member any particular occasion of being in the shop in 


1873? \.—No, sir. O.—Do vou remember any par- 


‘ticular occasion of being in the shop in 1874?) A.— 


No, sir, O.—Do you remember any particular occasion 


‘of being in the shop between 1876 and the time you 


‘ordered the ram? A.—No, sir, * * * QO. 69—Mr. 


Grove, one of the members of the Axle Company, has 
testified, after they went inte business at Drawbaugh’s 


shop, which would bring it at a period early in 1875, he 


‘saw a talking machine in Drawbaugh’s shop; I suppose 


‘vou don't know what Grove did or did not sec at Draw- 


La 
« 


baugh’s shop? .\.—l[ could not tellabout Grove; | don't 


know. ().—Mr. Baisley has testified that in Nov... IS75, 


he saw talking machines in Drawbaugh’s shop; | suppose 


‘you dont knew whas Baisley saw or did not sec, do you? 


*A.—I don't. O.—Mr. D. W. Smith has testified that 


in 1874 he saw a talking machine in Drawbaugh’s shop; | 
suppose you dont know w hat he did or did not see. do vou? 


A.—No, sir. O.—The same question as to Samuel S. 


“Crawford? \.—I don't. ©.—The same question as to 
o George & Hlale, in 1S73 $ A.—!1 dont. () —]he same 
“ question as Henry Baylor, in 1873?) A.—I don't O.— 


The same question as to Smvyser? A.—I don't: and 


so on through the instances of the various persons who had 


sworn they had seen the telephone. “QO. 64 (p. 1,062)— 


** 


Are vou willing to swear, as a matter of fact, Drawbaugh 


did not have talking machines in his shop at least four 


“ vears prior to the beginning of the Centennial vear, 1876, 


‘and show them to many different persons during those 


> 


four vears? A. am. 


Now, here 1% a witness to depend on. He is a 


partisan, and he swears for his side, without regard to 


consequences. 


Jacob A. Shettel, a member of the clock company, 
testifies, and fully and positively corroborates Drawbaugh. 
iD. t., p. 206.) 

manuel A. Gregory, a member of the old faucet 
company, and his son Joseph, who both worked in the 
shop, fully and positively corroborate Drawbaugh. (Add. 
proots, p. IS1-5.) 

John C. Schrader and KE. B. Hoffman, and David 
Stephenson, hereinbefore referred to, connected with the 
faucet company, give the strongest possible testimony for 
the defense. (D. 5S. Reb., p. 467; D.I., p. 481; Add. 
proots, p. 140.) 

In the Axle Company, the work was largely done by 
Daniel, H. K. and J. B. Drawbaugh (D. /. pp. 575--98). 
Daniel Fettrow, John Wolf and Augustus Kahney 
(D. 1. pp. 347, 206--73, S. Reb., p. 254), all testify to a 
perfect familiarity with the work on the machines and the 
machines themselves. 

Theodore Grisinger (/ Comp. 


\ 


. fp. sft), a member of 
the Clock Company, testifies for the defense. The Clock 
Company started tn the spring of 1878. He testifies to a 
conversation with Drawbaugh in the spring or summer. 
The tendency of his testimony is to show that there was 
no telephone there, and that Drawbaugh was merely exper- 
imenting. Inasmuch as he swears he did not see Exhibits 
‘FF and” B, and swears that, as a fact, he could not 
have seen them and have forgotten them, while we know 
that they were there, from the complainants’ testimony, 
and they are admitted to have been there in 1876 and 1877, 
as we have seen. We submit his testimony is of no weight. 
Ile did see two telephones at some time, and says that he 
has seen Exhibit “ A” somewhere, and must have seen it 


at Drawbaugh’s shop. 


/3 

The other member of the Clock Company is dead. 

Jacob Carnes (Comp. /, p. 883), worked in the ma- 
chine shop at Eberly’s Mills for the Drawbaugh Manufac- 
turing Co., from 1868 to 1871, and boarded in Draw- 
baugh’s family. He testifies that he did not sce any tele- 
phone and never heard that one had been invented prez?- 
ous to (880. He is thoroughly contradicted by Mrs. Mar- 
garet Brenneman, (/). S. AXed., Pp. 703), who lived in the 
family at the time Jacob Carnes was a boarder there, and 
she is corroborated by her mother, Mary M. Darr (/d., 
fp. roy), and by John C. Schrader, who boarded with him, 
supra. Of course, his testimony is absurd, because it is 
bevond question, and ts admitted on all hands, that all the 


telephones were made prior to ISSO 


VI 
DEFENDANTS’ TESTIMONY. 

We now refer to the testimony of the members of the 
community at and about berly’s Mills, of the visitors there, 
and of former residents of that place, covering the period of 
Drawbaugh’s history of his invention of the telephone, and 


of the various stages In its improvement. 


WinniaAM H. ZEERING 

(D. S. Reb., p. 122): Age 41; Shiremantown :; 
farmer, also Secretary of School Board of Lower Allen 
township. In the fall of 1873, witness went to Draw- 
baugh’s shop to vet a pair of steclyards re-lettered. He 
testifies that he took them there, and Mr. Drawbaugh 
looked them over and said he would re-letter them, and 
that witness should call in the course of a week or two, 
and he would have them finished. Witness testifies that 
several vears before the time mentioned he had been at 


Drawbaugh's shop, and the latter had shown him a talking 
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machine; but witness considered it “ rather of a humbug,” 
and so expressed his opinion to Drawbaugh. When wit- 
ness went to get his steelvards, Drawbaugh again 
showed him his talking machine and talked through 
it to him, witness listening at the — north-east 
corner of the building, on the third floor, and 
Drawbaugh talking somewhere dowa-stairs. Part of 
the conversation—and a very striking = part — wit- 
ness remembers, namely, that he heard through the 
machine the words “the steelyards are finished.” The 
door of the room was closed, and witness could not have 
heard the words, except through the talking machine. 
The date of this occurrence is positively fixed by a book 
entry which the witness produces, as follows: “ Nov. 
for re-lettering steelvards, per (D. Drawbaugh) 35," and 
the testimony of witness that this was the only time that 
he ever had a pair ot steelyards re-lettered by Drawbaugh. 
The witness further testifies that after hearing those words 
he considered the invention a success, instead of a hum- 
bug ; and it is very natural that after the opinion which he 
previously formed of the instrument, and his distinct 
hearing through it of the words relating to his 
particular business at the shop at that time, that 
they should be indelibly impressed upon his memory. 
Whilst witness does not positively identify the instrument 
through which he heard these words, he says that “ B” 
looks like the instrument which he saw when first at the 
shop, and “1” like the one he saw when the talking took 


place. 


Dk. C. B. UPDEGRAFF. 
(D. lol 2, p. roS1): Age, thirty-cight; residence, 


Philadelphia ; formerly resided at Harrisburg ; made three 
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visits to Drawbaugh’s shop, first on the 5th or 6th of May, 
1874, and the second and third, as the witness supposed, 
in Apri/ and Way — but as it subsequently appeared, in 
June, 1875, but certainly in the spring or summer of the 
year following, after the first visit of 1874. (See Boyle, 
Add. Proofs, pp. 45-6, Ansrs. 19, ¢¢ seg.; Stackpole, Id., 
p. 73, ef seg., Ansrs. 18, cf seg,, George F. Weaver, Jr., 
ld., p. ror, Ans. 35.) 

The date of the third and last visit is fixed bevond all 
question by the testimony of numerous witnesses, besides 
those referred to. (ldd. Proofs, PP. 30, 113.) 

Witness has no recollection of ever having been at 
Drawbaugh’s shop after the third visit, and left Harrisburg 
and went to Philadelphia early in the spring of 1876, 
where he remained all through the Centennial year. He 
removed his family to Philadelphia in 1877 and has ever 
since resided there. During the 1874 visit he saw the 
talking machines. Identifies “ B,” “ C,” and “I” and pos- 
sibiy “ A, ° as seen at that tme. During his second visit, 
which occurred carly in June, 1875, he saw “D," “PF,” and 
“Bo” in addition to those mentioned before. lis identifi- 
cation of “D” and “EE” is very striking. He was a 
physician and surgeon, and had made a specialty of the 
eye and ear. He conversed with Drawbaugh on the 
internal organization of the car, and testifies that the latter 
had an instrument which particularly attracted his “ atten- 
tion on account of the peculiar shape of the magnet. | 
had never seen anything like it before. It had a magnet 
ofa peculiar shape. * * * It resembled the car—the 
external part of the car—in shape.” [t:does not appear that 
he heard any talking through the telephone at his first 
visit; but he did at his second visit, and distinctly under- 


stood what Drawbaugh said to him through the talking 
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machine. Witness cannot identify machines which were 
talked through, inasmuch as he handled them all, and can- 
not remember distinctly which ones were used. On _ this 
third visit he also saw talking machines, but did not listen 
to any speech through them. 

The testimony of this witness ts also important, as 
representing the enthusiasm of Drawbaugh tn his invention, 
his confidence in its future utility and its clectrial opera- 
tion. 

lie is corroborated with regard to the dates of his vis- 
its by Thomas Updegrow (2). vel. 2, pf. 7,098), John 
Henry Smith (2. vel. 2, fp. 7,093), and by a number of 
witnesses hereafter alluded to. 

In the argument at New York his dates wero attacked 
mainly upon two grounds: first, because he testified that 
on this second visit he, in company with Boyle, floated 
down the Yellow Breeches Creek from Zacharias’ Mill to 
Drawbaugh’s shop—John |. Zacharias having testified that 
he lived at New Cumberland Mills, at the mouth of said 
creek, from the fall of 1tS68 to the spring oft IS76. (/). 
Vol. 1, p. 48, Ans. Oo. Ppp. 50,51, Aus 3y.) Second, upon 
the ground that there was no store at Eberly’s Mills in the 
spring and summer of 1875; Smith, who accompanied wit- 
ness on the third Visit, hay ine testified (2. Tod/. 2, ff. =<, 
Ans. 3), that he went to a grocery store at Eberly’s Mills 
to get some things which were necessary for breakfast; but 
inthe testimony which was brought forward in the Overland 
case, these criticisms were entirely overcome, first. by show- 
ing that John J. Zacharias was mistaken as to the date when 
he left the New Cumberland Mills, Elias Hake, the owner 
of the mil! above leberly's Mills (Add, proofs, Pp. 107 ,¢1 seq.), 
producing a lease from himself to John J. Zacharias of his 


mill, dated March, 1375, for the term of one year from 


April 1, 1875, and testifying, that under that lease Zacharias 
went into possession of his mill on the first of April, 1875; 
and, second, by the testimony of Jeremiah Fry (Add. 
proofs, p. 120), who testifies, that from March, 1875, up 
until October 1, 1875, when her husband opened a grocery 
store there, Harry Gardner, postmaster at I:berly’s Mills, 
kept for sale a few grocery supplies, such as sugar, coffee 
and matches. 

The testimony of this witness is further corroborated 
by the depositions of Updegrow (D. vol. 2, p. 1,098), 
J. H. Smith (D. vol. 2, p. 1,093), MeGaffick (Add. proofs, 
p. 36), Breneizer (/d. p. 40), Boyle (/d. 44), Stackpole 
(/d. 72), Irwin (/d. 81), John H. Updegraff (/d. 83), 
Goldsmith (/¢7. 91), Strouse (/d¢. 93), John Young (/d. 97), 
George F. Weaver, Jr. (/d¢. 101). 


M. P. SMysek (D. vol. 1, p. 74): Age, fifty: residence, 
Lisburn, Cumberland County; auctioneer; was employed at 
the State Arsenal, Harrisburg, from June 1, 1870, till June 
30, 1873 (sce Diven, D. vol 1, p. 74), during which time he 
occasionally visited Drawbaugh’s shop, on his way to and 
from Lisburn, where he then resided. During 1871, or 
1872—not later than 1872—when he was fearing discharge, 
because of change of State administration, he stopped at 
Drawbaugh’s shop with reference to a magic lantern which 
he contemplated exhibiting, in event of his discharge from 
service at the arsenal, witness being a crippled soldier, 
who had lost an arm in the Battle of the Wilderness. At 
this time Drawbaugh exhibited to him instruments “B” and 
“FO “EF” being in the cellar, and “B™ on the upper floor of 
the shop, two stories above, and the instruments being 
connected by two green cords similar to the wrapped wire 
of the electro magnet of “ B,” as now in evidence. Draw- 


baugh directed a boy to sing and talk in the cellar whilst 


he and witness went up stairs and listened at “B.” So 
listening, witness distinctly heard the boy sing “ Don't you 
want to be a Christian while you're young?” Not only 
distinguishing the music, but understanding the words. 
Drawbaugh thereupon opened the door and called down 
to the boy to whisper, whereupon witness heard the boy 
count “ One — two — three — four — five,” in a whisper. 
The doors were closed between the cellar and the upper 
floor. Drawbaugh told witness at the time that the 
instrument was operated by electricity, and that he could 
make a talking machine that could talk from there to 
California. 

The evidence of this witness is further important as 
showing a continuous subsequent work of Drawbaugh on 


these instruments. 


IsAAC B. MILLARD (DY. Tol. /, p. 324)- 

Age, thirty-six; residence, Newberry Township, 
York County; farmer. (President of school board.) Was 
marricd November 11, 1869, shortly before which time he 
lived for awhile at Eberly’s Mills. Moved to Harrisburg 
December, 1869, and continued to reside there until 
August 20, 1874, when he moved upon a farm in New- 
berry Township, York County, purchased by his father- 
in-law, and there continued to reside up to the time of 
testifving. .Whilst living at Eberly’s Mills, before his 
marriage, saw “B,” and heard some one—he cannot 
remember whether it was Drawbaugh or some one who 
was with him at the shops—talk through it. Witness 
listened at “ B,” on the second floor of the shop, the per- 
son doing the talking being on the hill or bank out- 
side of the shop and some distance away. Heard 
and understood. About the time witness moved 


upon the farm, and = prior to the opening of the 


,U 


Centennial, he saw at Drawbaugh’s shop other talking 
machines, which he identifies, particularly “A,” “ D” and 
“EE. through all of which Drawbaugh talked to him. 
When experimenting with “A,” witness used it as a re- 
ceiver in the upper story of the shop, Drawbaugh talking 
in the basement. Witness heard and understood what was 
said through it. When experimenting with “ DD” and“k,” 
conversation was carried on both ways, witness using one 
of the instruments, both as a receiver and transmitter, and 
thus carried on conversation with Drawbaugh, so as to be 
mutually understood. The last of these experiments was 
made in cold weather, prior to the Centennial. Witness 
did not again visit Drawbaugh’s shop until February or 


March, 188o. 


Witnesses who talked through telephone: 

ABRAHAM B. SHANK. 

(DD. Lol. J, p. ty): Age, forty-nine. Constable of 
Lower Allen township, Cumberland County, Pennsylvania, 
for the last seventeen vears. — birstsaw talking machine at 
Drawbaugh’s shop * about in 1869" (Ans. 4). Fixes date 
by removal to new residence in spring of 1870(Ansrs. 73, 
et seg.) Listened at“ B®” whilst Drawbaugh talked inte 
“Fo Understood and distinguished Drawbaugh’s voice. 
Describes missing parts of instruments. Subsequently, at 
various times, heard Drawbaugh talking from floor to floor 
through different instruments. 

This witness testifies to the electrical character of the 
instruments at the time he first saw them, in that they were 
connected by two wrapped wires. His deposition is also 
very important on other points, including the poverty of 
Drawbaugh, his continuous work upon the talking machine, 


its electrical character, ctc. 


WiILLiAM J. MACLAUGHLIN. (D. S. Reb., p. 750): 
A 
Was at Drawbaugh’s shop in company with E. B. Hoff- 


ve, fiftv-six; Harrisburg; painter and paper-hanger. 
man at the time of the great flood along the Yellow 
Breeches Creek in .\ugust, 1875, and saw and heard Draw- 
baugh speak through his talking machine; does not identify 
instrument at which he listened, but selects “ 1” as one, 
or similar to one, which he saw there at that time; Draw- 
baugh was up stairs and witness down stairs; talked both 
ways; understood and remembers words. Drawbaugh 
asked me through the machine “if | could understand 
him.” T answered him, “ Yes.” 

There can be no doubt as to the time of this visit. 
The flood on the Yellow Breeches Creek in August, 1873, 
is overwhelmingly established by the testimony of many 
witnesses, and is admitted by the complainants upon the 


record. (See Complainants rod, Ss lop of p. I .Q25.) 


Jacob H. RENEKER (JD. wel. 7, Pp. 233): 

Age, 50; residence, Lower Allen Township, near 
Eberly’s Mills; farmer. Moved to present residence 
March, 1875. In May, 1875, visited Drawbaugh’s shop 
and saw a number of talking machines there. — Identifies 
“ Band“ FF, and thinks he also saw there at that time 
“A "and “CC.” Drawbaugh then and there talked to him 
through instruments not clearly identified, from one floor 
of the shop to another. Drawbaugh sang to him through 
the instruments, ~ Old Folks at Home; witness distinctly 
understanding both the tune and the words. Understood 
also other words which he does not now remember. Could 
distinguish the voice of the speaker. Drawbaugh at the 
time explained the principle of the talking machine to wit- 
ness, and told him that he thought it would take the place 


of telegraphing, and that “ he thought he could make it 


SI 


that he could talk through it to Harrisburg.” Witness 
further testifies to the continuous work on Drawbaugh’s 
talking machine from the date of that visit up to the date 


of his deposition, 


HiERONYMOUS GeISTWEIT (DD. Lol. 7, 2. 257): 

Age, fiftv-five; New Cumberland; engineer. Heard 
Drawbaugh talk through “ B™ and “ F,” in July, 1870 and 
1871. Witness testifies that his visit to Drawbaugh’s shop 
was made in 1870 for the purpose of procuring a ratchet- 
drill to use in making some repairs on a mill in New Cum- 
berland, where he was then employed. Complainants 
witness, Henry R. Musser, bv his book entries, fixes the 
time when these rapairs were made as a year later — 1871. 
(See Complts. Vol. 1, p. 372, lus. 26, et seg.) \WVitness 
listened at “ B.”) Drawbaugh talked into “ FF,” the instru- 
ments being in different parts of the building and being 
connected by small wires and wrapped with colored 
threads. Drawbaugl spoke some few words through the 
talking machine, and “ then holloed out whether ~ witness 
heard them. Witness replied that he did quite “ plain and 


distinct.’ and now testifies that that was the facet. 


GEORGE FREE: 

(D. Vol. 1, p. 84): Ave. 41; white. Hill, Cum- 
berland County. Cattle dealer. Was at Drawbaugh’s 
shop on or about June 21st, 1875, during haymaking of 
that year, with John A. Eyster (see Zyster, Do Vol. 7, 
p. go), and heard Drawbaugh talking through the talking 
machines. Listened at“ A’ in the cellar while Draw- 
baugh talked from two floors above. Heard and under- 
stood distinctly. Remembers that Drawbaugh = sang 
Yankee Doodle, and spoke other words, and asked ques- 


tions through the machines. Witness understood what 


S>? 


was said and plainly distinguished the voice as that of 
Drawbaugh. “ A” was connected by two wires with the 
transmitting instrument, which was also connected by two 
wires with a batterv. The testimony of this witness is 
also valuable as showing the continuous work of Draw- 
baugh on the talking machine, and his effort to improve it 
so as to make it talk up distinctly into the room so as to 
be heard at a distance 


. 
‘ 


DANIEL FETTROW: 

(/). Yael. f, fp. 227.3 Age, 58 residence, l-berly’s 
Mills; blacksmith; did) smithing for the axle company, 
composed of Baer, Kline, Grove and Moore, the first of 
which appeared by his book entries to have been done 
March 26, 1875, (see also Defendant's Exhibits, p.——) 
his account extending to September, 1876. The co-part- 
nership known as the .Axle Company was formed Decem- 
ber 23, 1874, (lvere, D. Lol.1, p. £16, Aus. 3), and was 
dissolved February 29, 1876. (/d., dus. y.) The busi- 
ness, however, being continued ona reduced seale, first by 
Moore and Grove, and subsequently by Moore alone for a 
short time longer, the last axles, with the exception of a 
few for exhibition at the Centennial, being made in April, 
1876. The machinery of the company was put into the 
shop known throughout this case as Drawbaugh’s shop, 
during the latter part of March, 1875. (/d., pp. 676-617, 
Ansrs. 15, 10.) 

The testimony of the witness Fettrow is so striking, 
and in many respects important, that a portion of it is 
here given at length. Ile says: 

QO. 16—State how he come to show you the talking 
machines the first time vou saw them? 

A.—The time that Baer was starting this axle 


machinery, Drawbaugh was rather counted as the head 
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man of getting up the machinery; that is, putting up the 
shafts, and Drawbaugh came to me and told) me to come 
down to the shop, to show me to make some levers, and | 
went down. After he had showed me how they were to 
be made, and T was just in the act of leaving the shop, he 
said to me, “ Oh, Daniel! see here.” and he went on 
ahead, around in another apartment of the shop; then he 
showed me this machine, which was then called the 
talking machine amongst us at home there. Then he 
showed me how to hold it to my mouth and to my ear, 
and then he went around into another room, and then he 
spelled Harrisburg; after he was done with that he sang 
notes. Then | said into this machine, “ All right;” then 
he came back to me. 

QO. 17—Did you distinctly hear and understand him 
when he was spelling and singing into the machine ? 

A.—Yes, sir. 

QO. 17%,—When he came back to you, did he say 
whether he heard vou, when vou said, “ All right ” into 
the machine? 

A.—Yes, sir; he did. 

(). 18—Please look at the machines now shown you, 
ee CU lll dh UL ee 
oe ats) ae el Oe ee ae es 
find the machines by which you and Mr. Drawbauch 
talked to each other at that time, as vou have testified ? 

A.—Figures were not mentioned at that time, but 
there was a curl on like that (taking up “D"). [| would 
not just positively say that is the one, but it was just like 
that. Now, here is one (taking up “E”), that when you 
take the lid off is just the same way, se that I could not 
positively say. 

QO. 19—Doe you remember whether the instrument Mr. 
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Drawbaugh talked into was like the once vou listened at, 
or did vou see the instrument he talked into? 

A.—No, sir; I did not see that one. 

©), 20—1 understand you that vou used the same 
Instrument to listen at and to speak into. Am [| correct? 

A.—Yes, sir. 

©. 21—How did the size of that instrument compare 
with the size of this instrument “ D ? 
A.—As near as I can tell, it was the same size. It 
had a mouth-piece the same as that 

(). 22—State what conversation you and Mr. Draw- 
baugh had about the talking machine at that time. 

A.—Aftter he had talked to me through the machine, 
he came back to where I was, and he said that this would 
vo ahead of telegraphing. He said then that if IT would 
want to telegraph to anybody, | would have to pay so 
much a word, and with this machine (meaning the speak- 
ing machine, as we called it then), | could, for five, six, 
eight or ten cents, speak myself to the man or person that 
| would want to speak to myself, and it would be cheaper 
than telegraphing. 
Was anvthing said at that time about how 


i 29 
far vou could speak with this machine? 

A.—Yes, sir; he said T could speak ten, fifteen, or 
twenty miles, or even to California, if there was a wire 
extended. 

QO. 24—Wasanything said at that time about patent- 
ing the invention? [f so, what ? 

A.—Yes, sir, | asked him whether he had a patent, 
and he said not. He said he had not the money, but he 
said he had talked to a couple of men to go in with him 
and get it patented 

Although this appears to have been the first time the 


Witnessever saw a talking machine, he had known of it, 
through report, in the neighborhood before, and had 
heard people an a” tom-foolery, © (Ansrs. 26-27), at 
about the same time witness saw instruments “ BL,” °F, 
“T° and “ A,” and subsequently, from time to time, other 
talking machines. 

The testimony of this witness is further very import- 
ant, showing the poverty of Drawbaugh, and _ his 


continuous work on the talking machine. 


DAVID STEPHENSON, JR. 

(Add. proofs, p. 147). Age, fifty ; Mechanicsburg ; 
machinist. In the argument at New York complainant's 
counsel laid ereat stress on the fact that this witness was 
not called to testify in this case, inasmuch as according to 
the statement there made, that if there had been a tele- 
phone at Drawbaugh’s shop witness must have known of 
it. When further testimony came to be taken in the Over- 
land Casc, Stephenson Wilts called, and the reason why he 
Was not produced in the People’s case was shown to be 
because he had difficulty in fixing dates. Tle had, how- 
ever, informed John C. Comfort, the conntdential agent of 
complainant's counsel, long prior to the New York argu- 
ment, that he had knowledge of the subject, but could not 
fix dates positively. The bad faith of the comments 
(given at large Add. proofs, p. 142) made by complain- 
ant’s counsel upon the absence of his testimony, is there- 
fore apparent. 

He testifies that his first knowledge of Drawbaugh’s 
talking machine was when the latter still lived and had _ his 
shop in the old house behind the grist-mill. (He moved 
out of it into a house which he purchased upon the hill, in 
the spring of 1868 (D. Drawbaugh, DPD. Vol. 3, p 842). 
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and moved his shop down to the clover mill at the creek 
some time earlier. (/d. 750, 873.) 

Drawbaugh then and there showed it to him and talked 
to him through it, Drawbaugh speaking in one room and 
Witness listening in another, and the instruments being con- 
nected by wires—more than one wire—which ran zigzag 
from post to post along the porch, for the purpose of 
increasing the length of the circuit. Witness heard the 
sound faintly through the instruments, and seems to have 
understood words, although he cannot remember any of 
them. He also positively established the fact of having 
been at Drawbaugh’s shop in the fall of 1874. 

Phis witness also positively establishes the fact of being 
at Drawbaugh’s shop with his daughters, Alice and Flor- 
ence, inthe chestnut season, prior to September 1, 1875; 
that is, not later than the month of November, 1874. The 
dates are fixed absolutely by his rent receipts and vouch- 
ers, showing where the witness was living, to wit, at the 
corner of Third and Chestnut streets, Harrisburg, at the 
time of this latter visit. While at Drawbaugh’s shop on 
this occasion, the telephones were exhibited to him and his 
daughters, and Mr. Drawbaugh and the witness talked to 
each other through them from first story of the clover-mill 
shop to the basement, and heard and understood perfectly 
well the transmission of speech through them. Mr. Ste- 
venson’s daughters, Alice and Florence, corroborate the 
testimony of their father of this latter visit in every partic- 
ular, and render it absolutely unanswerable. They fix the 
time ofthe visit as being in the chestnut season, while they 
were living at the house corner of Third and Chestnut 
streets, Harrisburg, by a circumstance which is absolutely 
conclusive, to wit: that on their return home that evening, 


they were conveyed across the railroad bridge over the 


Se ee 
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Susquehanna River upon a shifting engine, which the en- 
gincer stopped at the corner of Chestnut street, the block 
in which their house ts situated, in order to let them off at 
the point nearest their home; this, they say, being the 


only time they rode on a railroad locomotive. 


ORLANDO B. KRAHNEY (22. S. Reb., Pp. 224): 

One of complainants’ negative witnesses (sce Com- 
plainants’ Tol. 1/, p. gge), whe had previously testified 
that although he lived at or near Eberly’s Mills from 1871 
to 1879, he had no knowledge of Drawbaugh’s talking 
machine until the fall of 1876, testifies that he was at 
Drawbaugh’s shop in July, 1875, before the oats harvest 
of that vear, and then and there saw and heard Drawbaugh 
talk through his talking machine. Understood what was 
said through the instruments. He was accompanied to the 
shop on this occasion by Milton Baschore, who was work- 
ing with him at the time for Wilson P. Walters, and they 
went there for the purpose of grinding sevthes to be used 
for cutting Oats. It appears Dy the books of Walters 
(D. S. Reb., p. 727) that Orlando Kahney never worked 
for him after September 11, 1875. Witness is corroborated 
by Basehore (DD. S. Reb., fp. 776), who testifies with regard 
to the visit, fixing its date, and to the fact of secing Kahney 
in the act of listening at the talking machine. 

A striking circumstance mav be here mentioned that 
the witness Kahney, after having testified for complainant, 
recalled the fact of this visit and his seeing talking ma- 
chines then and there, andendeavored to induce complain- 
ants to allow him to come back upon the stand and correet 


his former testimony, but without success. 


DANIEL Rupr (2). Vol. 7, p. 427): 


Age 48; Spring Garden, Lancaster County; coach- 
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maker. Drawbaugh talked through machine to witness in 
1874. (Date fixed by building of house.) Witness listened 
at“ A” and understood what Drawbaugh said. Repeated 
the language which he heard through the machine to Draw- 
baugh, who informed him that it was correct. He remem- 
bers that the names of the cities of Pennsylvania were spoken 
through the machine  [nstruments were connected by cop- 
per wire covered with silk or cotton, and Drawbaugh told 


him that his invention would take the place of telegraphing. 


Dk. GEOKGE W. BOWMAN (ddd. Proofs, p. 173, 
recalled, p. 179): 

Age, forty-two; Mechanicsburg; dentist. Testifies 
that he was at Drawbaugh’s shop prior to May, 1871, and 
saw and heard Drawbaugh talk through the talking 
machine. The cireumstances which he relates and which 
are corroborated by the testimony of his wife, Mrs. Maggie 
kk. Bowman (ddd. Proofs, p. 777), tixed the date of the 
visit bevond all question He testifies that Drawbaugh 
talked on the third floor, tf his memory serves him right, 
and that he, witness, listened down in the basement. The 
instruments used are not identified, but witness remembers 
that they were connected by a wire of wires that hung 
loose, and he also remembers some of the words which he 
heard through them. His wife was at Drawbaugh’s shop 
with him on that occasion, but remained in the buggy, 
and did not see the talking machines. She, however, 
corroborates him by testifying that when he came out of 
the shop he told her what had occurred, and she fixes the 
date with vreat positiveness that the visit was before her 
mother’s death, which occurred March 14, 1871; Dr. 
Bowman and his wife having gone to Eberly’s Mills at the 


persuasion of Mrs. Bowman's mother to attend a baptism. 


SY 


HENKY B. Mtsskk: 

(D. Vol. 1, p. 315): Age4t; residence, Camp Hill; 
farmer. Went to Drawbaugh’s shop June 27, 1874 
(Date fixed by book entry, (.dvs. 8), to have a reaper 
fixed, and whilst there Drawbaugh showed and talked to 
him through “B and“ F. “B used as receiver. 
(Ans. 86.) Heard and understood. Drawbaugh then 
explained to him the principle of the talking machine, tell- 
ing him it was operated by electricity, and spoke to him 
of high and low conductors. .\ns. 19: “ Fle showed me 
‘there something that he had—low conductor and high 
‘conductor; and two things flattened together, using his 
‘hands with the palms together, to show me (thus), and 
‘called it a low conductor; and the one raised, a high Con- 
‘ductor. IT understood it in that way; he explained it in 
“ that way tome, but I could not understandit.” (The wit- 
ness, in illustration, in the course of his answer, presses 
the palms of his hands together.) 

Witness again visited Drawbaugh’s shop June 28, 
IS7O (see Moore, D. Vol. 1, p. 023, \ns. 33), to have 
some repairs made to his mowing machine. Ile then saw 
“D”" and “FE,” and Drawbaugh talked through them to 


him. Witness heard and understood what was said through 


the instrument. 


WILLIAM SENSEMAN (/). vol. 7, Pp. 640): 


Ave, 43; residence, Boiling Springs, Cumberland 


oF 
County. Dealer in horses. Lived at Eberly’s Mills from 
April, 1872, to April, 1873 Has never been at Draw- 
baugh’s shop since the latter date. During the period 


mentioned, Drawbaugh showed him talking machines, and 
talked through them to him from the second floor of the 


shop to the basement. Wiiness could hear and understand 


we — ee — 
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go 


some of the words. Locs not name the instrument used 
for the talking, but identifies “B," “F,”° “CC” and “I,” 


as seen by him at Drawbaugh’s shop. 


JAMES Brooks (2/7. Tel. 7, p. g7): 

Age, sixty-cight; residence, Shiremanstown; present 
postmaster: millwright. Was at Drawbaugh’s shop be- 
tween December 16, 1873, and March 31, 1874 (which 
dates he fixes by certain work he did upon the grist mill at 
Kberly’s Mills), and then and there heard conversation 
through “ BU and “Fk,” between the third floor and the 
cellar in the shop. Instruments were connected by two 
wrapped wires. Heard and understood distinctly and 
recognized the peculiarity of the voice of the speaker. 
Drawbaugh told him at the time that the machines were 


operated by electricity. 


Jacob B. Fry. 

(D). Lol. 7, p. gS.) Age, twenty; residence, Shire- 
manstown; occupation, laborer; lived at Eberly’s Mills 
from last of March or April 1, 1873. (Sec, also, Fere- 
miah Try, ld. p. 143.) Virst saw talking machines at 


Drawbaugh’s shop, in May or June, after moving there. 


Identifies “D° and “i,” remembering particularly the 
curled magnets on them. Heard Daniel Drawbaugh 


talk through the machines at that time, although he can- 
not state positively that “D0 and “ E” were the ones 
used. Heard Drawbaugh at that time say through the 
speaking machines that “ Harrisburg was situated on the 
banks of the Susquchanna River.” Those words he heard 
plainly and distinctly. 

He also testifies to seeing other talking machines there 


at various times from 1875 to 1879, and to the fact that 


re 


Gl 


Drawbaugh was at work, making improvements, from time 


to time during that period. 


IkA D. KAINEY. 

(D. Vol. @, p. 20%): Age, 32; residence, Camp 
Hill; occupation, boss in a stone quarry. “ Between 
1871 and 1872” heard Daniel Drawbaugh talk through 
“BY and “F" from the upper part of the shop to the 
lower—Drawbaugh talking into “ IF,” and witness listen- 
ing at“ B.” Heard and understood distinctly. “ Between 
1873 and 1874,° heard Drawbaugh again talk through 
talking machines from upper to lower part of shop, wit- 
ness listening at“ A.” Heard and understood what was 
said, and could tell that it was Daniel Drawbaugh speak- 
ing. Witness also identifies other instruments seen at 
subsequent times, and testifies to Drawbaugh’s desire to 
patent his invention, and to circumstances showing its 


electrical character. 


WASHINGTON SUTTON (D. vol. 2, p. 1,103): Age, 
sixty-one ; Lewisbury, York County; blacksmith by trade. 
Was at Drawbaugh’s shop in .\ugust, 1873, which date he 
fixes by the date of a sale note (.Ansrs. 3 and 4). At this 
visit he talked machines, and heard Drawbaugh talk 
through them. Is corroborated as to his date and state- 


ment by Rankin B. Sutton (D. vol. 2, p. 1,108). 


JESSE EICHOL TZ. 

(D. S. Reb., p. 152; recalled, p. 160). Age, 47; res- 
idence, Grantville, Dauphin County. Present occupation, 
carpenter. Formerly miller. Formerly lived at Oyster’s 
Mill, on the Conodoguinet Creek, in Cumberland County, 
three miles or more from Eberly’s Mills. First saw talking 


machines in summer of 1871, when he visited Drawbaugh’s 
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shop for the purpose of sceing them, having previously 
been told about them by Drawbaugh and invited by him 
to vo and see them. Drawbaugh then talked through 
them to witness, who heard and understood distinctly what 
was said. Was again at Drawbaugh’s shop November 
6th, 1873 (which date he fixes by book accounts), in 
company with his wife. Drawbaugh then showed them 
his talking machine, and talked through it to them 
from the upper floor of the shop to the basement. 
Witness understood plainly what was said and remem- 
bers some of the words spoken. He testifies that when 
Drawbaugh first spoke throughthe machines to them on this 
occasion the shop was quict ; but that in order to illustrate 
further the capabilities of his invention, he started the 
machinery of the shop, and they still heard what he 
said through the machines. Witness docs not positively 


identifv the machine at which he listened and talked on 


the occasion of the second visit. but thinks he saw both 
“Cand “IT there at that tim He listened and talked 
at the same machine Ile savs: (Drawbaugh) said he 

would start the wheels no and co up and talk to us 


avain, and that we should listen and would still hear him. 


I reme mbet me word vel that lr spoke to me He 
‘asked us, just as he was going to quit, * Do vou understand 
“me.” and said, * Yes; then he came down and said. * J 

understood vou, and vou understood me.’ 1 don't 

remy mb r heat - | tal kk c| to lis. but mind that. 
His date of November 6, 1873, has been attacked by 
comp: “unants, becau- ly testified that John leh! rode 
along with him on “ that day from Tehl’s mill, where he 
was 1 ling at that tim os t hav ny Decn shown by COM- 
plainants (/:ttcr, Compits. Tel. 3, p. 274) that Tehl had 
ceased living there some time before that date. But the 
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statement of the witness that Tehl was milling there at 
that time is of no special COnSequUucence and cannot fairly De 
used to shake his date, a reasonable explanation being 
that Ichi happened to be at the mill on that day and rode 
with witness, who, residing at some distance from there, 
and knowing of Vehl’s former connection with the mill, 
may not have been informed of any change; or if he knew 
it at the time, may have forgotten it when testifying. 
Witness 1s corroborated by his wife, Melinda NI. icheoltz 
(D. S. Reb. p. 758), in every particular as to his visit of 
November 6, 1873, and what took place then. She also 
testifies that she was never at Drawbaugh’s shop, except 


on this occasion. 


- AprAHAM MAy (D. S. Aeb., p. 1,028). 

Age, forty-seven. Residence, Centre Township, Perry 
County, Pennsylvania. Now farmer; formerly carpenter 
and builder. Worked at repairs on house of Danicl Hart, 
at I:berly’s Mills, from August 22, to September 1&8, 
1870 (dates fixed by account book produced), and during 
the progress of I MIs Work had Occasion Le OE te Draw 
baugh’s shop to have a ‘boring machine repaired Then 
and there saw and heard Drawbaugh talk through his 
talking machine from up stairs to the basement. Heard 


and understood the words which were spoken 


) 


BENJAMIN R. Goobpyrat 

(7). S. Ri a * PP. £437 / ; } Ag ° forty-se\ img ( arlisle: 
lawyer. Formerly deputy sheriff. Whilst deputy sheriff 
in 1871, he made a levy under a writ of execution against 
Gscore’ W. Kissenger, and on the 4th of Dec miber, IS71, 

' — t of woods ler the ‘ ' _~ 

he ld an appralscme Nt OF Vooads UNnaGCI tre eNe mption law ~ 
Upon that occasion he went to Drawbaugh = shop to sum- 


mon John B. Drawbaugh as an appraiser, and then and 
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there saw and heard Daniel Drawbaugh talk through the 
talking machine from floor to floor. Understood dis- 
tinctly. The date is fixed by the certified copy of the rec- 
ord, which is offered in evidence, with depositions of this 
witness. So faras he can recollect, witness has never been 


at Drawbaugh’s shop since 


Wittiam H. Martin (2. S. Reb. p. 827): Age, 
thirty-five; near Pittsburgh, Pennsylvania; carpenter; 
resided in Cumberland County until April. 1, 1876; went 
to Milltown or Eberly’s Mills,in company with John Kee- 
fauver, to get George Hosler to make him a pair of boots 
whilst Hosler was living there Hlosler lived at Iberly's 
Mills only from March 5, 1872, to March 25, 1873. 
(D. S. Reb., p. 368.) Witness and Keefauver then and 
there talked through Drawbaugh’s talking machine from 
the basement to the attic, using the same machine for both 
talking and listening. Understood what was spoken, and 
carricd on conversation through the machines. Witness 
had, however, heard of Drawbaugh’s talking machine long 


previ Mus to this, to wit: 1S6g, IS7O. 


JOHN F. REEFAUVER (D. S. Acd., p. 837): 

Age, forty-one; Harrisburg; grocer. Corroborates 
Martin in every particular as to his visit to Drawbaugh’s 
shop while Hosler lived at Eberly’s Mills, and seeing and 
talking through the talking machines. Talked both ways 
and carried on conversation through them. 

This witness also, on another occasion, talked through 
the talking machines from cellar to attic in Drawbaugh’s 
shop when he was there in company with Jacob M. Sadler, 
now dead. Talked both ways and understood, and was 
able to carry on aconversation through the machines. The 


latest. possible date of this visit is fixed by the fact that 
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Witness on this occasion went to Eberly’s Mills to see 
George B. Heck,who died in July, 1873. (Sce Foehun B 


Heck, D. S. Reb.,p. 893, Aus. 10.) 


JEREMIAH KOULEK. 

(D. Vol. 1, Pp. 543.) Age, 45; Bridgeport, Cumber- 
land County. Miller. Lived at Eberly s Mills April, 
1873, to April, 1S74. (See, also, W.N. Miller, Id. Pp. 643, 
Ans. 5-10.) During that time Drawbaugh talked with 
him several times from floor to floor, through machines 
which are not identified, but which were connected with 
wires and a battery, and which witness understood were 
operated by clectricity. Witness heard and underst6od 
what was spoken through the machines. He also identifies 
“BL” °C.” and “ FF" as machines scen bv him at Draw- 
baugh’s shop, during the period mentioned, and testified 


that he saw Drawbaugh making “ A. 


JOHN J. ZAcHARIAS (D. vel. 1, p. 47): 

Age, forty-one; residence, Siddonsburg, York County, 
Pa.: miller. Testifies that he was at Drawbaugh’s shop to 
eet a mill-tram, between 1870 and 1874, the date of his 
visit, however, being fixed by Joseph B. Stretch (D. ve/. 
1, pf. 60), by book account made at the time’as in July, 
1869, and never got but one tram. Saw “B”™ and “ Ff,” 
and heard Drawbaugh talk through them. Heard and 
understood what was said, and understood Drawbaugh’s 
voice distinctly and recognized it. Sound was as loud as 
though a speaker was speaking in an undertone, and not so 
harsh as in ordinary conversation. Drawbaugh told him, 
at that time, that he could talk for miles and that his inven- 
tion would eventually take the place of telegraphs. The 


machines were connected by wrapped wire. 
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GEORGE FREssSE (D. vol. 1, p. 132): 

Ave, sixtv-two; residence, Shiremanstown ; tailor ; 
formerly burgess of Shiremanstown. Was at Drawbaugh’s 
shop September 17, 1869. (Date fixed by book entry of 
Henry Yetter, Id. 135-6), to collect a small bill which 
Drawbaugh owed him for tailoring. At that time Draw- 
baugh showed him and talked to him through his talking 
machine. Witness heard distinctly. Identifies “B. 

HENKY BAvLok (2). lel. 7, p. 150): 

Age, sixty-two; residence, York, Pa.; retired merchant. 
Was engaged in the lumber business from April, 1873, 
until the last of 1876 or beginning of 1877. First visited 
Drawbaugh’s shop in June, 1873. This date is corrobor- 
ated by the fact which witness testifies (Ans. 28) that 
he was after the faucet interest, and that he ascertained 
that it had been sold to a. Mechanicsburg party after his 


. . , ] ' . . . ** _ 
visit to Draw MUCH S Shop on that business. lhe faucet 


interest was sold to the Haucks, of Mechanicsburg, July 1, 
1873, and possession given July 15, 1873. (See Gorgas 
vol. 2, Pp. O53, Ams. j0; and D. A. Tauck, Compils. 
ro. €, dD. Jeon. amt. W-t7. 3 \Witness testifies that 
Drawbaugh showed him his talking machine’ and 
talked through it to him at this time Although 
witness cannot recall any words that were transmitted, he 
testifies that he could “ plainly distinguish his ” (Draw- 
baugh’s) “ voice, and that the latter talked to him in 
different tones of voice, witness hearing him even when 
‘a verv low voice” was used. Witness was much im- 
pressed with the invention, and upon receiving an offer 
from Drawbaugh of a half interest in it, if he would ad- 
vance Means to procure a patent upon it, seriously con- 
sidered the matter, and “ was almost induced to risk a few 


hundred dollars, and would have done se.” had it not 
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been for the fact that he was about that time greatly 


worried about some of his business affairs. 


SAMUEL NichtoLs (2. Pel. 7, p. 227): 

Age, 51; residence, White Hill, Cumberland County, 
Pennsylvania; civil engineer; heard Drawbaugh stalk 
through “B° and“ FF,” in the summer of 1870; Draw- 
baugh talking into “I,” and witness listening at “ B.” 
Witness distinguished Drawbaugh’s voice very plainly and 
understood all that was spoken through the machines. 
*B”’ and“ FF" were connected by two wires and located 
in different rooms. 

This witness testified, that upon the occasion referred 
to, Samuel Bruce, his son-in-law, was along with him, and 
that there were others present whom he does not recollect. 
Complainants attempt to attack his date by showing that 
Bruce dil not become his son-in-law until June 10, 1876 
(see Spees, Complts. Vol. 2, p. 925). But it will be 
observed that witness does not testify that Bruce was his 
son-in-law at the time of the visit, but probably speaks of 
him in that relation, merely, for the purpose of identifica- 
tion. A weak attempt was also made by complainants to 
show by the testimony of witness’ son, Edward Nichols 
(Complts. Vol. 2. . S358), that witness could not have been 
well acquainted with Bruce as early as 1870, but in this 
they completely failed (sce Edward Nichols, /-/. p. S81, 


Cross-Ansrs. 256, 257). 


JOHN SCHERICH: 

(D. Vol. 1, p. 176): Age, 69; residence, Mechan- 
icsburg; insurance agent; lived at Camp Hill, about a 
mile and a half from Eberly’s Mills, from April 1, 1873, 
until April 1, 1875. Was at Drawbaugh’s shop about 


four years prior to moving to Camp Hill, and saw “ B” 
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and“ FF,” through which Drawbaugh talked to him trom 
the basement to the third story of the shop. Witness 
listened at “ Band heard what Drawbaugh said. Whilst 
living at Camp Hill, and in the fall of the year, witness 
went to Drawbaugh’s shop to make cider, (cider-mill sold 
by Drawbaugh to Hake in the summer or fall of 1875. 
See Drawbaugh, D. Vol. 2, p. 888, Ans. 759, and was in 
use at Hake’s Mill in 1876. See Emminger, Complts. 
Vol. 2, p. 935.) That it was in use at Drawbaugh’s shop 
as early as 1874. (See John Kahney, Complts. Vol. 3, p. 
2,054, Ans. 180; p. 2,041, Ans. 62), and this was the last 
time witness was in Drawbaugh’s shop. He then and 
there saw instrument “ A.” and heard Drawbaugh talk 
through the talking machines, witness listening at “ A” on 
the third floor, and Drawbaugh talking in the basement in 


an instrument which resembled “* I. 


WILSON G. Fox, late Chief of Police of Harrisburg, Pa. 
(D). S. Reb. 342-7), saw the talking machine in Draw- 
baugh’s shop in 1867 or 1868, when the old Faucet Com- 
pany wasin operation there. Prior to March, 1871, wit- 
ness was emploved in the carding room of the Harrisburg 
Cotton Mill, and Drawbaugh came there to get cotton to 
wrap his wire, which he intended to use for the talking 


machine. 


Jacob BARBER (/d@. 377-7) Was a candidate for the office 
of County Commissioner of Cumberland County in the 
summer of 1873, and, in connection with that political 
campaign, had occasion to go to Drawbaugh’s shop shortly 
after the death of Geo. B. Heck. While at Drawbaugh’s 
shop saw the talking machine there. IVas never at the 


shop after Fuly or the beginning of August, 1873. 
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ABKAHAM MAKQUART, Justice of the Peace and one of 
the most prominent citizens of Newville, Cumberland Co., 
formerly an insurance agent, gives testimony of the most 
conclusive character as to the existence of Drawbaugh’s 
telephones (F.x4ibits * D” and” EF") as early as March, 
1875. The witness was never at Drawhaugh’s shop atter 
that time, and the date ts absolutely fixed by a_ business 
transaction which took him there and of which he made a 
record in his insurance book at the time. (ddd. proofs, 
p. 113). 

WiIbson EL. STRICKLER, (-1dd. Proofs, P. 233), gives 
testimony of the most singularly conclusive character. He 
is a stock-raiser trom Ford County, Kansas, and arrived 
in Pennsyivania on the 12th day of March, 1885, be- 
fore he gave his testimony. IHle had formerly lived at 
Harrisburg, Pa., and he testified that he never was 
in Milltown (Eberly’s Mills), Cumberland Co., Pa., 
but once, and that he then made the acquaintance 
of Danicl Drawbaugh; that he had never seen him 
since the day he first made his acquintance, nor since he 
arrived from Kansas to give his testimony. He relates 
that he visited a fricnd near Milltown, and told him of a 
process he was then preparing to insulate telegraph wires 
with mica, and that he was desirous of ascertaining how 
insulated wire was covered with webbing, so as to know 
whether the ordinary process of covering with webbing 
would be a suitable means to enable him to insulate with 
mica. His friend took him to Daniel Drawbaugh. He 
had not then patented his conception, but was preparing 
to do sve, and afterwards applied for it, and produced a 
patent bearing date April 20, 1875. The specifications 
and drawings were produced, showing that the specifica- 


tions were filed August 22, 1874. He swears positively 
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that he had not filed an application, and was not prepared 
to file an application at the time he visited Drawbaugh, 
and he names Mr. Geo. Free (a witness here, svpra), asthe 
friend who took him te Drawbaugh and introduced him on 
a Sunday morning ; that Drawbaugh then and there showed 
him the mode practiced by him in insulating by wrapping 
it with insulated material, and showed him the several ma- 
chines that he (Drawbaugh) had for covering wire. He then 
eoes on to describe the talking machine which Drawbaugh 
showed him and explained how electricity operated it. He 
showed him the large horse-shoe magnet which he then was 
using; remembers the machines, and says that he under- 
stood and talked through them. le savs that Drawbaugh 
talked, and that he, the witness, answered back over the 
wire; that Drawbaugh was not in the same room, but in 
another room. He remembers distinctly the “ two spools ~ 
which were coiled with fine insulated wire (electro-magnet), 
and that these two spools were at the end of the horse-shoe 


macnet 


This witness then went wt’ the /evaminer to the room 
where the exhibits were, looked at the exhibits there in 
charge of the Ekxaminer; looked at all the instruments in 
this case, and selected the instrument known as ~ C,” and 
returned to the examining room with it. 

This witness had tormerly been the agent for the Soci- 
ety for the Prevention of Cruelty to Animals at  Harris- 
burg; also had been Yardmaster at the Harrisburg Stock 


Yards. 


William W. Snyder (2). S. Reb., pp. 1,066-S82) was at 
Drawbaugh’s shop Wednesday, February 5, 1873, and saw 
the talking machines. Witness fixes the date by an entry 


in his diary. 


. 
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ABRAHAM DirrLow (D. S. Reb., Pp. 376): 

This was one of complainants’ negative witnesses (See 
Complts. vol. 2, p. 967), who, under the skillful manipu- 
lation of his memory by complainants agents, knew noth- 
ing of the talking machine until the spring of 1876, but 
he, himself, upon reflection, was able to remember having 
seen and heard talking through a talking machine in 1874, 
which date he fixes by the circumstance of his preparing 
a trapping kit at Drawbaugh’s shop at thattime. Witness 
listened whilst Drawbaugh talked from floor to floor, and 
understood “well cnough what was said through the 
machine, although at the time he, in order to plague Draw- 
baugh, told him that he did net understand. Alexander 
Hillner (2. S. Aeb., Pp. $72) corroborates witness, testify- 
ing that witness told him about circumstances above re- 
lated in the spring of 1876, in Indiana, and C. B. Clifford 


(2). S. 2ee.. p. 5/5) testifics to the same effect. 


Without continuing an extended analysis we refer 
briefly, in addition to the foregoing, and in addition to the 
witnesses discussed and quoted under A DISCUSSIOON Cob 
THE HISTORY, CONCEPTION AND INVENTION, CAPTION 
V, to the following equally strong and positive testimony: 

Henry Yetter, keeper of the tavern at Milltown and 
butcher. (D. /. 738.) 

David B. Carl, butcherand farmer. (/d. 757-65.) 


Jacob S. Schopp, farmer and stock-grower. (/d. 


39-92. Z 


Henry Bonholtzer, blacksmith. (/d. 384-7.) 
Harmon K. Drawbaugh, teacher, of Harrisburg 


(ld., p. 550.) 


John B. Drawbaugh, machinist, and brother of Daniel. 


f id... Ds 37%. 
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Geo. W. Drawbaugh, son of John B., machinist (/d. 
fp. 597). 

John II. Stephen (/d@. fp. 597): Farmer. His dates 
are corroborated by Henry Ostot (D. S. Reb., p. 367), 
and fixes as the time 1870-71. Ostot was never in the 
shop after 1873, and was there with Stephen. 

Peter Z. Zimmerman, wheelwright (/d. fp. 7). 

Klias Z. Good, miller and fence-maker. Saw the 
machines in 1872, before he moved away from Milltown on 
April 1, 1872 (/d. p. 798). 

Jacob Hawn, blacksmith, fixes date as prior to May 
27, 1872, when he moved away from Milltown.  (/d. 
pf. 266.) 

John C. Smith, machinist (/d. ~. 334). 


’ 


Henry F. Drawbaugh, superintendent of the lumber 
vards at Newville (/:7. /. 396). 

Jacob E. Shettel, formerly member of Clock Company. 
Commented on as man of means and character by com- 
plainants. (Id. p. 206.) 

Rufus K. Shireman, painter. (Id. p. 259.) 

Dr. John W. Moffit, Harrisburg. (Id. p. 494.) 

Henry N. Shoop, carpenter. (Id. p. 255.) 

Jacob B. Smith, laborer. Saw the machines on his 
wedding trip in 1871. (.d. p. 165.) 

Daniel C. Jones, clerk in the hat business at Harris- 
burg. Had not been at Drawbaugh’s shop since 1871; 
saw the machines then. (Id. p. 503.) 

Daniel B. Smyser, farmer. Saw the machines before 
his wife died; she died January 24,1874, (Id. p. 607.) 

Urias R. Nichols. (Id. p. 89.) 

Jonathan Balsley, blacksmith. Fixes the date by the 
death of his wife. (Id. p. 107.) 

Daniel B. Condry, miller. (Id. p. 138.) 


~~ 
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William Epply, farmer. (Id. p. 280.) 

John A. Oyster, farmer. (Id. p. 490. ) 

John F. Rupp, florist. (Id. p. 311.) 

KEFERRING TO VOL. IL, DEFENDANTS’ EVIDENCE 

Henry Herr, farmer. (D. Vol. 2, p. 667.) 

N. N. Hubler, foreman builder at the Harrisburg Car 
Works. Was teaching school for four months, once a 
week, in the fall of 1873, at Milltown. (Id. 691.) 

John Wolf: 75> years of age; retired farmer. (Id. 
Pp. 07 3.) 

John H. Smith; cordwainer. Was with Dr. Upde- 
graff. ¢f{(ld. p. 1,093.) 

Thomas Updegrove. With Updegratf in the spring 
of 1874. (Id. p. 1,098.) 

REFERRING TO SUK-KEBL TETING EVIDENCE. 

George Hosler, shoemaker and Supervisor of the 
Roads. (D. 5. Reb. p. 367.) 

Jacob R. Vanansdale, steam thresher and agent for 
Hawk & Comstock’s machinery, testifies to having seen 
“FF and “ BL” February 3, 1875, at the shop. Never 
was there after that. Fixes time by book entry and explo- 
sion of Wilson's store. (Id. p. 788.) 

Jacob F. Emsinger. Corroborates Vanansdale, who 
was with him at the time. Railroad man on the Northern 
Central Railway. (Id. p. 808.) 

Andrew and Mary Evans. Saw machines in Decem- 


ber, 1875. (Id. pp. 1-61.) 


CHARLES FF. STEINBERGER: 

Miller; now living in Perry County. Never was in 
Drawbaugh’s shop since he moved away in 1871, in Octo- 
ber. He identifies Exhibits “ F,°“ B,” “Cand” I “as hav- 


ing been seen by him in the shop in 1871. He never again 
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saw the instruments “Cand “1” until the day when he 
gave his deposition, and * C ~ until he was actually on the 
stand. Just before he went on the stand defendant's coun- 
sel showed him some of Drawbaugh’s old talking machines, 
but not “1.” The witness told him there was one more 
and asked to see it, and described it so clearly that Ex- 
hibit “ 1,” from his description, was brought. (2. /., 7. 344.) 
Jacob _ Shoop. (/ef. f. 3S7—92.) 


HeENKY Ostrot: Was never in Drawbaugh’s shop 
but twice; first time in 1870 or 1871, and the last time 
being on the dav of the public sale of the effects of Geo. 
B. Heck, deceased. That sale is tixed by the papers at 
September 13, 1873 (John B. Heck, D. 5S. Reb., 892-3). 


stot saw the talking machines on his first visit to Draw- 


baugi’s shop, but does not remember seeing any on his 
last visit. He identifies “CC.” (Id. p. 360-4.) 


Mrs. kickHonrz: Was with her hnsband, Jesse 
Kickholtz, at the shop, November 6, 1873; never at the 
shop since. Corroborates her husband's account of the 
visit and of talking through the machines, in every par- 
ticular. She had also heard they were Drawbaugh’s 
talking machines before her husband went down to see it 
in 1870 and 1871 (Id. p. 151-8-—60). 

GEORGE B. Eystrek, sheriff of Cumberland County, 
corroborates Iickholtz’ testimony. He was Ejickholtz’ 
partner and was told of the visit to Drawbaugh’s shop at 
the time. (Id. p. 8go-1). 

kK. B. HorrmMan. (Recalled, Id., p. 660.) Identifies 
the time as of the time of the great flood. Complainants 
made an effort to break Hoffman's date of August, 1873, 
but utterly failed. (See Appendix D of closing brief, and 
ID. vol. 1, 481-4). 


? 


~~ 
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GEORGE L. HALE. (Id. p. 472.) Tinner and copper- 
smith. (Id. p. 472-7). Recalled, p. 694. Describes 
magnet and its position in “ C’ at the time of his visit in 
the fall of 1873. Describes the wires as covered with 
sreen wound around spools (clectro-magnet), and that 
spools were arranged between the diaphragm and_ the 


permanent magnet. 


RANKIN B. Surron (2). Vol. 1I, p. 1,108-g): Tes- 
tifies that when Washington Sutton (svfra) returned 
home from Drawbaugh’s shop, in) 1873, he told him 
of the talking machine, and says: “I heard Drawbaugh 
speak of them.” The date is fixed by the testimony as 
immediately after the sale of the machinery to the Hecks, 
in July, 1873, and confirms the date of .\ugust, 1873, as 
fixed by the recollection of both the Suttons. Washing- 
ton Sutton was never at Drawbaugh’s shop after that. 
(IV. Sutton, Anus. 7.) 


WitniaM KF. LENIG: Machinist, at the Harrisburg 
Car Works. Saw the machines with Hubler when Hubler 
was teaching school at Milltown. Remembers the horse- 
shoe magnet upon it. (2. 2, Pp. 6g8-g. ) 

DAVID SPANGLER: Farmerandmarketman. Lived 
on the Studebaker farm about March, 1875: was once at 
Drawbaugh’s shop in 1874. Has since lived at Shiremans- 
town. eS Reb.., PP. 454, J62.) 

. 

THOMAS DRAPER, a prominent business man of Dover, 
Delaware, testifies, that he was at Drawbaugh’s shop in 
1874, for the purpose of ordering an hydraulic ram for his 
tenant Kissinger. He then saw and talked through instru- 
ment “CC” and “ 1;° distinctly understood and heard what 
was said. Defendants didn’t know of his information about 


talking machines until after the complainants had inter- 
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viewed him and first got the facts. His testimony is before 
referred to under another head, and it is as to this witness 


that the dates were attacked in the ram_ controversy, 


(See Appendix “ A “at the end of closing brief, and D, 


II, p. 1,123-35.) 

William H. Bates, blacksmith, from Mountjoy, Lan- 
caster Co. (D. 1, p. 419-26.) 

John Weber, farmer, was in shop of Drawbaugh De- 
cember, 1874. Never been there since January, 1875. 
(D. I, p. 244.) 

Andrew Evans, house painter, fixes the date with 
absolute certainty by the loss of his leg and employment 
for Mr. Baer, as the fall of 1874. (D. 1. p. 62.) 

Henry M. Darr. (Id. p. 272-5.) 

Mary A. Evans. (D. S. Reb. 

Jeremiah Fry. Tobacco farming and merchant. (D. 

143.) Identifies “ A,” “ D,” and “ E” as of April g, 

(D. I. p. 143.) 

Klias Gravbill. Saw“ D° and “ E” before December, 
8875. (D. S. Reb. p. 184, 200.) 

Daniel -\. Hammacher. School teacher. Was atthe 
Drawbaugh shop with his scholars on Feb. 1, 1876. (D. 
>. Reb. p. 260, 312.) 

Augustus Kahney. Day laborer. (D. 5S. Reb. p. 
254.) 

Michael Konn. A laborer, (VD. I. p. 129.) 

Robert McCleaf. Miller. Never was in shop but once, 
nor since the blowing up of Wilson's store on Jan. 149, 
1875. (D.S. Reb. p. 815.) 

Jacob M. Peterman. Laborer on Pennsylvania R. R, 
(DD. S. Reb. p. 471-6). 

John F. Rupp: Was a pupil with D. A. Marquart on 
his visit to shop, February 1, 1876. (D. I. pp. 311, 314.) 
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John Simmons: Was at the shop with Jacob Evans 
in November, 1875, and saw the talking machines. (D. S. 
Reb. p. 427.) 

John M. Waggoner: Operates an clectro-galvanic 
battery for the cure of diseases, and runs a country store. 
(DD. I. pp. 122-128.) 

Joseph M. Wisler: Heater at Steel Works in Steel- 
town. (Id. pp. 392-396.) 

George A. May. Laborer. Heard and understood 
through machine in March, 1875, while he was working 
for Jonathan Fry (D. 5. Reb. p. 982). 

John H. Stephen (D. I. p. 248): Farmer. 

Margaret Jane Erb. Was with her brothers Andrew 
and Jacob Evans, and her sister and Jacob Evans’ wife at 
the time referred to by Andrew Evans. (orroborates 
him and identifies “DD and“ i” (Id. p. 47). Also, by 
Sarah KE. Evans, of same, pp. 35, 60, and by Mary A. 


Evans, wife of Jacob, pp. 65, 74. 


EPITRAIM R. HOLSINGER AND IIIS PUBLICATION OF A CARD 
FOR DRAWBALGH, NOT INCLUDING IN TTS LIST OF 
INVENTIONS THE TALKING MACHINE, 

(D. vol. I, p. 360): Age, 38; Saxton, Bedford County, 

Pa. Newspaper man and job printer. Lived at Eberly’s 

Mills from September | 3th, 187 3, to November 27, 1876, 

but was never there after he moved away, at the latter date. 

During this time he was much at Drawbaugh’s shop, and 

assisted the latter a great deal in experimenting. He iden- 

tifies a large number of instruments as having been seen 

bv him at Drawbaugh’s shop, to wit: ‘ A,” “BL” “* D,” 

“Eo FL “1,” and testifies that he helped to experiment 

with all ofthem. He thus describes some of their experi- 


ments: 
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©. 26.—Did you and Mr. Drawbaugh cver operate 
the machines “ B’ and“ fF”? 

A.—We did. 

QO. 27.—What did vou do with them? 

A.—We connected them with wires through partitions 
and floors; spoke into one, listened at the other. We had 
them through the partition, and again through two floors 
into the basement. 

©). 28.—When you listened at one, and Mr. Draw- 
baugh talked into the other, did you hear and understand 
distinctly what he said through the machine? 

A.—Yes; very distinctly. Could tell talking and 
music apart 

©. 29.—Could you hear and understand the words 
that were spoken when he talked into the machine? 

A.—Yes, sir; he would use such words which have 
familiar sounds, knowing them to be more hard to under- 
stand than those having contrast in sound, 

©. 30.—After vou saw Mr. Drawbaugh making the 
machine “A,” did you take part with him in experiment- 
ing with the machine and listening to see how the words 
came through it? 

A.—I did. 

os, oe —How well did that operate ? 

A.—Somewhat better than the first experiment in 
which | had acted a part. 


‘* 


Did you see him make the machines “ D 


0. 32. 
and” Kk ? 

A.—lI did. 

QO. 33.—Did you talk with him through those two 
machines while you lived there ? 

A.—Yes, sir. 


QO. 34.—To the best of your recollection, about what 
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time was it when you and Mr. Drawbaugh first experi- 
mented with these two machines, “ D~ and“ ik“? 

A.—About the middle of the summer, 1875. 

©). 35.—Did you and he, after you first saw those 
two machines, “ D” and “ ik,” experiment with them a 
vood deal, or not much ? 

A.—Very frequently. 

O. 36.—Did vou hear and understand distinetly what 
was said through those machines ? 

A.—We did; we could speak through this one (hold- 
ing up “DD )and hear what the other one said with tt 
also; and the same with “ bk.” 

Sa a . ¥* 5 + 
©. 53—In any of your experiments with Mr. Draw- 
baugh at his shop, did one of you whisper through the 
machines, or make any other noises than talking and 
singing, to sce how they would convey such sounds? 

A.—We did. We whispered, we scratched on 
picces of wood, with pieces of old file, we rubbed paper 
tovether between our fingers, and then would ask one 
another whether one could tell what the other one done, 
or how the noise was made. We asked this through the 
machines and otherwise. \We would hold the paper, or 
whatever we used, by which the notse was made, to the 
mouth-piece of the machine. 

QO. 54—And could you distinguish through — the 
machine how any of those various noises were made? 

A.—Most evenerally. 

This witness was called by the Complainants (Comp. 
vol. I], p. 1,210), who proved by him that he published a 
card for Drawbaugh (Id. p. 1,213), before June, 1874, 
containing a partial list of inventions and not mentioning 


the telephone. This card figures in many places in com- 
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plainant’s brief, and seems to have taken up considerable 
space in the opinion of the court. 

We Say of it: 

(1.) It was prepared by Holsinger, without Draw- 
baugh’s supervision, and as a sort of return for Draw- 
baugh’s aid to him in getting him assistance to start a new 
paper (id. x. 2, 29. p. 1.219, G. 5. p. 1.203). % Beem 
internal evidence of inaccuracy in describing inventions 
of Drawbaugls, notably in its description of the electric 
clock. 

(2.) /t purports only te give a list ef patented inven- 
tions. \t omits the stamp canceller, the siphon pump, the 
machine for wrapping wire, the weather indicator, the vas 
vovernor, the automatic boiler feed, all proven by com- 
plainants as before that time. It inaccurately gives as 
patented some things not patented; but Holsinger knew 
well that the fe/ephone was not. 

[t purports to give a list of those things likely to 
bring money-carning business from the surrounding neigh- 
borhood, in practical and every-day tools among the peo- 
ple where the card was issued. The only clectrical ma- 
chine mentioned ts referred to with a special emphasis on 
its simplicity and the absence of a battery, thus giving 
assurance of a practical machine for practical uses among 
the country people. 

(4.) «Asacardissued to farmers, millmen and house- 
wives in Milltow Nn, the advertisement for sale of al double 
machine for telephoning would have been absurd. 


(5.) [twas early in 1874, and Drawbaugh had no tele- 


phone machines ready for sale, and the card purports to ad- 


vertise only for sale to the class of people about there, and 


it omitted the gas governor and wire Wrappers and the 


A ih all 


stamp canceller, for the same reason, ¢@. ¢., such people did 
not use them. 

(6.) As Drawbaugh was then experimenting to 
make it “talk out,” and had not patented it, but was 
negotiating to get financial aid in the enterprise, he would 
not care to advertise to patent pirates the matter of his 
greatest work, to no good purpose 

(7.) Drawbaugh was said to be a fool and insane at 
the same time on account of his devotion to this inven- 
tion; his labors had come to be unremunerative, and his 
object was, as shown by his moving to Mechanicsville, the 
next year, to get every-day work, and let the people 
know he was doing it without calling marked attention in 
that community to his “ hobby,” and the subject of adverse 
criticism, which was noterious among the people whose 
custom he sought by the card. 

(8.) Holsinger talked through the, to him, perfect, 
because finished, machines “1° and “KE” (not finished 
until February 1875) in the summer of 1875, a vear after 
the card! and the “experiments, as he calls them, of 
1874 were with the rude and unclosed machines “ F,” 
"2 oe he 

Finally—After this testimony, and after his memory 
was refreshed by the card, the witness distinctly and 
emphatically states to the complainants that his testimony 
for defendants, as above analyzed, ts correct, and says his 


memory isunchanged. (Complts. I], 1,218.) 


Any one of the foregoing reasons are a more com- 
plete explanation of the card, than the assumption that 
this reputable and unimpeached citizen and the host of 
corroborative witnesses are perjurers, or that Drawbaugh 
did not advertise the telephone because he did not have it. 
Cyrus Orris: Miller. (Dfts. 7, p. 170). 


ezekiel Worley (/d., Pf. 253-5): Corroborated by 
John K. Taylor (/d., 7. 632). 

David K. Ernst (/d@., 7. 678 ). 

David M. Dittlow (/d., p. 573-2). 

Mrs. Lydia Drawbaugh (/d., p. 694-6 ). 

Gaeorge Natcher (D. S. Reb., p ryi-8). 

Mrs. B. B. Spangler, sister of George Natcher (/d. 
p. 170-8). 

Greorge Frederick (/d., 7. 328). 

Henry M. Ilamme (/d@., 7. 322): As to January and 


lcbruary, 1876. 


DATES. 

Of the foregoing witnesses, all, with the exception of 
those where later dates are given (eight), give their testi- 
mony as to having seen or talked with the machines prior 
to June 2, 1875, the date of Bell’s invention; and in every 
case the testimony shows that the date has been fixed aceu- 
rately by collateral and convincing circumstances. To 
illustrate, the dates are as accurately fixed in a great ma- 
jority of instances as in the case of ex-Congressman Hal- 
deman, of Harrisburg. But to corroborate the dates we 
calla number of witnesses, who testify as to being told of 
the machines and of the common report of the machines 
at the dates which the foregoing witnessess have fixed as 
the time they saw them; and this latter class of witnesses 
as accurately fix the dates. There would seem to be no 
possible collusion here, as when a witness has testified to 
a collateral tact, we have in almost every instance called a 
stranger to the witness, giving the direct testimony, to 
establish the date of such collateral fact. 


Springer (D. I, p. 182). 


Huyler (Id. p. 375). 
Byers (Id. p. 509). 
Strong (Id. p. 375). 

Byers (Id. p. 382). 

HENRY SNYDER (Id. p. 513): This witness testified in 
the original record, of Drawbaugh’s application to him for 
assistance ; could not fix the date accurately, but thought 
it was a little carlicr than 1875. On sur-rebuttal, Maj. 
Snyder, since giving his testimony, having died, we called 
hisson, John HH. Snyder (Sur-reb., p. 160), and a neighbor, 
Kdward W. Eby (Id. p. 179), who fix the date with 
absolute certainty as not later than June 19, 1873, Maj. 
Snyder having pointed out to them Daniel Drawbaugh, 
and having related to them that he was trying to get him 
into partnership in a talking machine. Eby fixes the date, 
because after that date he and Maj. Snyder fell out on a 
settlement, and were not on speaking terms. The settle- 
ment itself is produced, bearing date June 19, 1873. 


Dr. Z. Bowman, Id. p. 612. Geo. Martin, Id. p. 307. 


Ambrose Knaub, 5. Reb. pp. David Evans, S. Reb. p. 32. 
38. Hlizabeth Evans, Id. p. 75. 
Moses vans, Id. p. 78. Mrs. Ek. Rentzel, Id., p. 83 
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Mrs. Mary Evans, Id. p. 72, M. H. Natcher, Id. p. 13 


who heard her father speak William Natcher, Id. p. 49, 


of it, he dying in 1873. both Complts’. witnesses. 
J. M. Brenneman, Id. p. 114. Mrs. Ik. Natcher, Id. p. 174. 
Miley, Id. p. 170. Krohn, Id. p. 388. 
John Sprenkel, Id. p. 281. L.. J. Klein, Id. p. 377. 
}. B. Sprenkel, Id. p. 304. Ik. Ditlow, Id. p. 389. 
S. H. Bates, Id. p. 380. Blair, Id. p. 410. 
Danner, Id. p. 402. Reed, station agent, with 
J. E. Spangler, Id. p. 462. books, Id. p. 476. 


Mrs. Hardesty, Id. p. 483. Salome Hardesty, Id. p. 489. 
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Harmon Hardesty, Id. p. Hamlin Hardesty, Id. p. 509. 
493. Wm. Young, Id. p. 539. 


Mrs. Kate Young, Id. p. 536. Chambers, Id. p. 671. 
Mrs. Revnolds, Id. p. O12. Mrs. hella I. Nichols, Id. }). 


Hackett, Id. p Ogo, iat 

Zimmerman, Id. p. 822. Mrs. M. Swigert, Id. p. 869. 
Magonnell, lal. Pp. OOS Scheible, Id. Pp. 1,020. 

N. golf, Id. p. 1,025. Kilmore, Id. p. 1,037. 


Geo. Bricker, Sr., D. I. p. Samuel North, D. S. Reb. 
510 p. 1,102. 

S.A.North, S. Reb. p.1,105. Woods, Id D. €,807 

Rev. j. H. Young, Id. p. Jj. A. Smith, id. p. 1,084. 
p0t2. Gher, Id. p. 321. 


Bailey, ld }>. 7.8 £0. Burener, Id, Dp. rh sé 


Po illustrate the method of fixing these dates, Spaf- 
ford and McHenry (ID.S. Reb. pp. 1,089-92), and Bricker 
(Id. p. 1,083), were commissioners appointed under an act 
of the Pennsylvania Legislature, of .\pril 3, 1860, printed 


aon | fts Ss. Reb. 1 ,OSQ llavine hled then report of the 


) 


complete adjustment m the Court of Common Pleas of 
Clinton County, November 1, 1869, — a certified copy 
is shown in this record (Id. p. 248-9). They never saw 
each other after this survey was completed until they met 
in Harrisbure to testifv in this case. Bricker (Ans. 19, 
22), Spafford, (Ans. 11), Mellenry, (Ans. 5 and 8). 
Spafford and McHenry were persons of high standing in 
the community, and were personally named in the act of 
April 3, 186y, as commissioners for this important work. 
Spattord and McHenry were never in Milltown, but heard 
of Drawbauglh’s talking machine from Bricker in October, 
1869, while adjusting the Clinton County line, and it was 


talked of fully by the commissioners at that time. Bricker 


> 


) 
e 


Ln 


got his information with regard to it from Ilenry Draw- 
baugh at Newville. 

Bolve, Brenziger, Goldsmith, Irwin, McGaffic, Stack- 
pole, John Il. LU pdeeratt, Mrs. ry, Mr. Hake, Mr. Young, 
Mr. Strouse and Mr. Weaver. (Add. proots, 10, 44, Ol, 


120, 107, 07, 93, 100), fix the date of Dr. 


e ’ 


. 7. sf 9 


C. k. Updegrati’s visit at May 1, 1875, and the dates are 
fixed by these witnesses conclusively by fixing the time of 
the visit and the place they started from in [larrisburg and 
the details of the visit, through the records of the Odd 
ecllow —_ lode , of the places they Were boarding in. and by 
the testimony of fellow-boarders, and of their telling of the 


talking machine on their return 


PME IDENTIFICATION OF THR MACHINES. 

The Witnesses for the detense who sci \A and talked 
through the machines, identifv them as of dates, in harmony 
with Drawbaugh’s testimony as to making them, which, 
according to the latters testimony, were in the = sue- 
cession already shown, down to and including “ D” and 

eg (which Are conceded Dy the othe r side to ave been 
perfected machines), and all prior to March, 1875. 

THE NEW YORK AND PHILADELPHIA TESTS OF THE 
KEPRODUCED TUMBLER INSTRUMENT “ FO AND THE TIN 
CAN INSTRUMENT “ BL) AND THE MAGNETO INSTRUMENTS 


oe 2 


A number of the original parts of these instruments 
exist and are in evidence, and from the parts and from the 
testimony of Drawbaugh and other witnesses describing 
them, reproduced instruments were constructed, in order to 
show the court how they appeared and acted, when com- 
pleted in all their parts. Of the reproductions “ FF" was 


the only one of the four which was a carbon instrument. 
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It is in evidence that they had been made some time be- 
fore the New York tests, and had been very roughly han- 
dled, and their adjustments were in a loose and shaky con- 
dition. It is said that these instruments failed to operate 
successfully in the New York tests, although they all trans- 
mitted words, and even sentences. The court below lays 
ereat stress upon the failure of these instruments to do 
satisfactory work in these tests. The instruments 
were again reproduced and properly adjusted at 
Philadelphia, and worked perfectivy. It was impossible 
for the complainants’ cxperts to find any difference be- 
tween the reconstructed and adjusted machines tested 
at Philadelphia and the description of them and of their 
parts and adjustment, as given by Dantel Drawbaugh 
in his testimony in 1882. [t is difficult to sce how the 
criticism could be justly made that the witnesses who 
testified that they talked through these old instru- 
ments, as thev originally existed, must have falsified, 
because of any failure of the New York tests on the repro- 
duced instruments, in the light of these considerations and 
in the light of the complainants’ own testimony. In the 


original casc, complainants’ expert, Mr. Pope (Cemp. /7, p. 


7 .g19-22), testified as follows, agreeing with the defendants’ 


expert, Mr. Benjamin: 
C. O. 267.—" What mechanical part essential to a tele- 
“ phone receiver, do vou find in Bell's instrument, illustrated 
“in Fig. 7 of his patent of March 7, 1876, that you do not 
“find in Drawbaugh’s instrument, *‘ Reproduced B°* ? 
A\.—" Nothing ; | regard the two receivers as sub- 
“ stantially alike. 


C. VY. 268.—" What mechanical part essential to a 


* telephone transmitter, do you find illustrated in Fig. 7 of 


- 
- 


- 
- 


- 
- 


a 
* 


o 


a 
- 


- 


- 


ca 


* 


ca 
- 


- 
- 
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Bell's said patent, that you do not find in Drawbaugh's 


‘instrument, ‘ Reproduced B° ? 


A.—" No essential part, but in answering this [ assume 
that a source of electricity must be used in connection 
with each to constitute it a transmitter. The instruments 
themselves are substantially the same. 

C. QO. 269.—" A continuous electric circuit, including 


a battery and two of Drawbaugh’s ‘Reproduced B° in- 


‘struments would present substantially the same contriv- 


ance and arrangements as is shown in Fig. 7 of Bell's 


«? 
IS 


‘patent of March 7, 1876; would it not? 


A.—* It would. 

C. Y. 270.—" What mechanical part essentially to a 
telephone transmitter or a telephone receiver do you find 
represented in Fig. 7 of Bell's said patent that is not 
contained in Drawbaugh’s reproduced instruments ‘ C 
and ‘I? 

A.—* Assuming ‘Cand ‘1° to be coupled together 


in a continuous circuit, there appears to be nothing 


‘essential contained in Fig. 7 of the patent that is not 


found substantially in instruments ‘C reproduced’ and 
7 reproduced, 
C. QO. 271.—" Answer the same question, assuming a 


continuous circuit with Drawbaugh’s instrument ‘ C re- 


, produced ‘and his instrument ‘A’ in the line? 


A.—" | make the same reply to this question, with the 


‘understanding that a battery is placed in the continuous 


‘circuit with the Drawbaugh instruments. 


hea 


(). 272.—" Answer the same question, assuming a 


‘continuous circuit with a battery and with Drawbaugh’s 


instrument ‘1 reproduced’ and his instrument ‘A’ in 
the line? 
A.—" The same answer is also applicable to this couple. 


ris 


C. QO. 273.—" Answer the same question, with Draw- 
“baugh’s instrument ‘B reproduced’ and his instrument 
“« EF" in a continuous circuit with a battery? 

A.—"“The same answer is alsoapplicable to this couple. 

C. QO. 274.—" Answer the same question, with Draw- 
“baugh’s instrument * B reproduced’ and his instrument 
“* Din a continuous circuit with a battery? 

A.—"Assuming *D’ to be in a working condition, : 
“which tt was not wheun | saw it, / again repeat the 
‘answer with reference to this couple. 

C. QO. 275.—" Answer the same question, with Draw- 
‘baugh’s instrument *C reproduced’ and his instrument 
“« PE’ in a continuous circuit with a battery? 

\.—" Lagan repeat the same answer as to this couple. 

C. O. 276.—" Answerthe same question, assuming 
‘ Drawbaugh’s instrument * 1 reproduced and his tinstru- 
‘ment ‘EC in a continuous circuit with a battery? 

A.—" IT repeat the same answer as to this couple. 

C. QO. 277.—" Answer the same question, assuming 


Drawbaugh s instrument * © reproduced’ and his instru- 


») 


‘ment *‘ D¢ tn a continuous circuit with a battery? 

A.--—" T repeat the same answer, on the assumption, 
“as before, that ‘ D 1s in workine order. 

C. Q. 278.—" Answer the same question, assuming 


/ 


“Drawbaugh’s instrument *] reproduced’ and his instru- 
‘ment ‘Din a continuous circuit with a battery? 

\.—" IT repeat my answer, which ts the same as to the 
pre ceding question, 

C. QO. 279.—" Answer the same question, assuming 
“ Drawbaugh’s instruments ‘DD?’ and ‘le’ in a continuous 
‘circuit with a battery? 

A.— My answer ts the same as to question 277." 


(Recess until 3 P. M.) 


& 
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C. @. 280.—" Answer the same question, assuming 


a continuous circuit with a battery, with Drawbaugh’s 


‘instruments ‘A’ and ‘ reproduced B° tn line? 


A.—"T find no mechanical part essential toa telephone 
transmitter or telephone recetver represented in big. 7 


of hell's patent that is not contained in the instruments 


‘referred to in the question, assuming, as before, that they 


* are placed na continuous circutl with a batt ry. 


C. OQ. 281.—" Answer the same question, assuming 
Drawbaugh’s ‘reproduced Bo and * reproduced C’ in a 
continuous circuit with a battery? 

A.—" T repeat my last answer as to this couple. 


C. QO. 282.—" Answer the same question, assuming 


‘Drawbaugh’s ‘reproduced Bo and ‘reproduced I’ in a 


‘continuous circuit with a battery? 


A.—" I repeat my answer to question 280, as to this 


couple, 


C. QO. 283.—" Answer the same question, assuming 


‘a couple of Drawbaughs instruments * reproduced C,’ in 


‘a continuous circuit with a battery? 


A.—"Il repeat my answer to question 280, as to this 


couple. 


... & 284.—" Answe r the sam question, assuming “4 


‘couple of Drawbaughs instruments * reproduced I,” in a 


*“ continuous circuit with a battery ? 


A.—"“ I repeat my answer to question 280, as to this 
couple. 


C. O. 285.—" Answer the same question, assuming a 


‘couple of Drawbaugh’s instruments ‘ Ein a continuous 


“ circuit with a battery? 


A.—“ I repeat my answer to question 280, as to this 


¥ couple. 


~ 
4s 
sé 
‘ 
‘ 
- 
. 
> 
- \ 
-~ wea 
** 
** 
‘ 
, 
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C. QO. 286.—" Answer the same question, assuming 


lee 


“ Drawbaughs instruments * .\¢’ and ‘ k’ in a continuous 


- 
. 


circuit with a battery? 
A.—" | repeat my answer to question 280, as to this 
“ couple. 


C. QO. 287.—" Answer the same question, assuming 


Drawbaueglh’s instruments * A’ and‘ DD in a continuous 


‘circuit with a battery? 
A.—" | repeat my answer to question 280, as, to this 


couple, assuming ‘ 1)’ to be inits original uninjured con- 


. 


’ dition. 
C. QO. 288.—" Answer the same question, assuming a 


= 
- 


couple of Drawbaugh’s instruments * D’ in a continuous 
circuit with a battery 7 
A.—" J repeat my answer to question 281, as to this 


“couple, assuming *D° to be in its original uninjured 


= 


‘condition. 

C. YO. 289.—" In a speaking-telephone line, it is not 
“necessary to have a battery in the line, provided the 
“ electro-magnet of the transmitting instrument is polarized 
‘by a permanent magnet; ts It? 

A.—" It is difficult to get any results without a_bat- 


‘tery, unless the transmitting and receiving instruments 


- 
- 


are both polarized. Zhe results arc, at least, very infe- 


“ytor, andl should rather say that the battery ts necessary, 


oa 


‘unless both batterics are polarized. 
C. QO. 290.—" /n Drawhaugh’s instruments, * D, 
“<«k ‘Reproduced C’ and ‘Reproduced ‘1, the electro 


‘magnets are polarised by a permanent maguet, are they 


- 
- 


not / 
A.—" They are. 
C. Q. 291.—" Suppose we should couple those instru- 


‘ments together in a continuous circuit without a battery 


“in any of the following couplets, to wit: C and D C; 


h 


Pri 


and kk; C and Il; Dand E: DandI: KE and 1: or should 


use a pair of the same instruments as C and C: Dand DPD: 


¢ } — , 1 . ne, . 
I. and Ik; or | and 1; what part essential to a speaking 
} . ~ - . + . ~~ - } ° . } 
telephone transmitter or receiver do vou tind represented 
, * om . » 19° . os Ba ais , 
In tic. 7 of Bells patent of March 7, 1876, that vou 
‘ . ‘ . , ’ ad . 
would not find contained tn cach of sard couplets? 
\ — femer) Arypes soniizal to a v— ak fi ef Lava 
‘ . rere? J ; i i p { ié fx CLEP 
, , : , , » « ‘ 
/} sesiiil si r or j ye e » fee ji / . rep R pi y a7, j Jo _ 
j , 
z a f f if , 4 Ai rer , 7 ..* es Pe 4 

oy él he / ers a ; / , foarnr Fi MAINE Il i 

j | , 

Cadel / / yf /y \ } : j? al, pis f j / jy 

coustruction is not fF Via, are the pro 

y j 
Py} ON Nid 4 Mee ‘ 4 j i,t j Of lee 
© y , ; 
t} lil if / ‘ r Oertif rr + Placca {}} sf 
Pp? @ ; , 
Po i? (tii i. j ‘ 
We mow quote trom th slthe CNpert is i Lt) Pepro- 
; : 


duced instruments which vere satistactorily tested ut 


“1 ‘ i. ' r j 4 , i» 
Philadelphia. (.liddd. proefs, Pp. 422, .lns. 4.) 
| have compared the instruments referred to in the 
‘ es '* sti ’ *? } ° vv. Pins ] lee 
question very carefully, part by part. The Philadelphia 


* 


- 


‘of cach ot th Philadelphi. 


instruments are constructed in a much more thorough and 


workmanlike manner than the New York instruments, and 
are gencrally much b rtintshed. Every separate part 


Instruments is of better work 


| . ’ , - - ‘ . ’ ' . 
Miinsvip and bette! proportion than the corre sponding 


parts of the New York instruments One very important 


‘ . ; ’ ne fas a sf »/ j , le 2 a , ‘ 
point of superiority in the Philadelphia instruments ts the 


“4 Pn j 4k y aod —o —— r % , 
rigiail) of ali ffi Pudiiés Lal nitod fo 1% hivcd, and Lisle 


ercatcr aa ‘ Mra) os L404 }}4 Wits a Lic adjpustabli Parts, 


thus afford Me an aed jut sient which ts posttii Cand which 
may be relict upon to matnutain ttself, while at the san 
time tt may be made very delicate.” 

“In respect to the transmitters, I noted especially 


that the diaphragms were well made, carefully fitted into 


their seats, and rigidly clasped; that the rods were 
securely fastened and the plunger very securely fitted, 
‘yet capable of moving freely in the tumbler containing 
the carbon powder. <All these improvements are of a 
character to greatly increase the efficiency of the appar- 


‘ates. 


It is dificult to see wherein the essential parts of 


these machines differ, and it is perfectly plain that the New 
York tests failed of perfect action from the rough treat- 
ment the machines had had, and, from having been 
shaken out of adjustment. Complainants’ witness, Prof. 
Wright, of Boston, in his notes of the tests of the instru- 
ments used in New York, states the results as follows: 
“<< ’) reproduced as transmitter; Drawbaugh talking, 
“Tisdale receiving — heard very well; understood very 
“well, numerals counted, and conversation.” Whatever 
instruments were used by complainants’ experts, Pope, 
Cross and White, in their private tests, were not put in 
evidence, and they were unable to say they were repro- 
ductions of the instruments used at New York and Phila- 
delphia, and they never tested the reproductions used by 
Prof. Barker at Philadelphia. (See Pope, cross interrog- 
atory, p. 23.) 

The evidence of the Philadelphia tests appears at p. 
343 Additional proots; the New York tests, 4 Complts., 
pp. 481, 474: Complts. Exhibit 4. 


RECAPITEPULATION, 

QOne—The defendants’ testimony-in-chief, excluding 
Drawbaugh’s, is of such positive character, relating to 
exceptional and unusual facts; is so copious from many and 
widely disconnected sources, and withal so consistent and 


harmonious, that, in the language of the learned Judge 


below, it “IS SUFFICIENTLY FORMIDABLE ‘TO OVEKCOME 
“THE LEGAL PRESUMPTION OF THE VALIDITY OF THE 
“ COMPLAINANTS’ PATENT.” (Opinion, p. 21.) 

fwo—The complainants’ proofs in reply, do not, under 
the settled policy of the law of evidence, create a flaw upon 
the face of the case made, much less destroy it. 

Three—Case authorities to the point that doubtful 
direct testimony in support of the claims of an alleged 
inventor, may be overthrown by evidence of his inconsist- 
ent conduct, fraudulent fabrications or evil tendencies, 
have no application in weighing direct evidence of the 
higher order presented here. If it had been shown that 
he was a rogue and a falsifier, Drawbaugh would not be 
beyond the pale of the law for the protection of inventors, 
if the evidence otherwise established his claim to an in- 
vention, 

four—But Drawbaughs story, his character and con- 
duct, and the conditions in which we find him, are all 
consistent with, and corroborate, the case otherwise made. 

In this regard every premise of the opinion below, 
upon which this decree rests, is at fault. These premises 
are: 

(a.) That a man of Drawbaugh’s education and 
environment could not have invented the telephone. 

(6.) That a man who busiecs himself with minor 
“mechanical contrivances could not have produced a 
ereat invention. In other words, a great discovery in 
physics could not be made by a man unless his mind had 
always been on great discoveries; an @ frierd argument 
that to establish a claim to a great invention, the claim- 
ant must show some previous invention approximately as 
great. 


(c.) That the tssue of an advertising card, to the 
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STATEMENT OF ERRORS. 


1. The court below erred in holding the Bell patents 
in suit, or either of them, valid. 

2. It erred in holding said patents, or either of them, 
to have been infringed by the defendants, or any of them. 

3. It erred in holding that Daniel Drawbaugh was not 
the first and original inventor of the inventions here in 
suit. 

4. It erred in not holding Elisha Gray to have invented 
the electric speaking telephone, in its variable resistance 
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5. It erred in not holding the Bell patent of March 7, 
1876, here in suit, to be fraudulent and void, in view of 
the evidence as to fraudulent changes in the application 
therefor, and the fraudulent introduction of Gray’s inven- 
tions into said application, while pending in the patent 
office. 

6. It erred in not holding the Bell patent of January 
30, 1877, here in suit, to be fraudulent and void, in view 
of the evidence as to the fraudulent introduction of Elisha 
Gray’s said inventions into the same. 

7. It erred in not holding Bell to have surreptitiously 
and unjustly obtained both of said patents for that which 
was in fact invented by another (to wit: by Elisha Gray), 
who was using reasonable diligence in adapting and per- 
fecting the same. 

S. It erred in not holding Bell to have surreptitiously 
and unjustly obtained both of said patents for that which 
was in fact invented by another (to wit: by Daniel Draw- 
baugh), who was using reasonable diligence in adapting 
and perfecting the same in his various improved instru- 
ments. 

g. It erred in not dismissing the appellees’ bill for want 
of equity and right, in view of the frauds shown by the 
appellees’ own evidence to have been perpetrated upon 
the Patent Office, Elisha Gray and the public in the pro- 
curement of the patents, and remaining in the patents, on 
which said bill is founded. 

10. Iterred in construing said patent of March 7, 1876, 
here in suit, to cover anything more than a magneto-electric 
current generated by the vibration, by sound waves, of a 
body of inductive material in the presence of a body sus- 
ceptible of receiving induction therefrom; and it further 


erred in not holding such a patent for a current to be a 
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patent for an “ effect,” “ mode of operation ” or “ princi- 
ciple,” and therefore void. 

11. It erred in not holding said patent of March 7, 
1876, to be limited to the described apparatus of its fig- 
ure 7—-there being, as the appellees contend, no “ art ” 
then known, and there being no equivalents for this ap- 
paratus described in the specification. 

12. It erred in not holding said patent of January 30, 
1877, to be invalid and void, by reason of its claiming 
matters described and shown, but not claimed in Bell's 
prior patent of March 7, 1876, the application not having 
been filed till after the former patent was issued, and said 
matters not having been reserved in said prior patent as 
matters to be afterwards applied for, but having been 
abandoned to the public by describing and showing with- 
out claiming them, in said prior patent. 

13. It erred in not limiting the scope of the claims of 
the patent of January 30, 1877, here in suit, to mere im- 
provements in the form of the parts mentioned in said 
claims. 

14. It erred in holding that the specification of Bell’s 
patent of March 7, 1576, describes the speaking telephone 
invention with the clearness, fullness and exactness 
which the statute requires in such cases; and that 
the patent is not invalid for want of a proper description 
and specification of said alleged invention. 

15. It erred in holding that Bell, in the sense of the 
patent law, completed or made any invention of an elec- 
tric speaking telephone before a date later than March 7, 
1876; and, therefore, in not holding the patent void, as 
being for an invention not made, at or prior to its date, by 
the patentee. 

16. It erred, throughout its opinions in the case 


iv 


against the People’s Telephone Company, in treating of 


the evidence as to Drawbaugh’s priority of invention, by 
ig 
ing the evidence; by assuming things of which there was 


noring, misconstruing, misstating, and misunderstand- 


no evidence, or which were contrary to the evidence; by 
misunderstanding and misapplying the law; and by at- 
tributing different degrees of probative force to the same 
kinds of evidence accordingly as it found the same on 
the one side or on the other side of the case. These errors 
are too numerous to be set out here in detail, but refer- 
ence for them is to be made to appellants’ brief on the 
Drawbaugh evidence herewith filed, pages 277 to 311 
inclusive, where the same are set forth in detail. 
lL HILL, 


Of Counsel jor the P% ople’s iz le phone *-”™ 
and the Overland Telephone Co., Appellants, 


Supreme Gourt of the United States. 


THE PEOPLE’s TELEPHONE CO, &1 


AMERICAN BELL TELEPHONE CO). er at., 


THE OVERLAND TELEPHONE COQ) Er At., 


Appellees 
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Appellants’ Brief on the Bell Patents. 


In this brief, we shall first review the historv of Alexan- 
der Graham Bell's connection with the invention of the 
Electric Speaking Telephone, and shall then consider the 
questions of what he attempted lo patent; after which, we 
shall discuss, in their logical order, various matters that 
we regard as conclusive of the invalidity of both patents, 
as well as of non-infringement by the appellants. 

For convenience and clearness we prefer to discuss the 
history of Mr. Bell’s connection with the development of 
the speaking telephone in the form of a review of his own 
account of it, as contained in a preliminary statement filed 
by him in the telephone interference in the Patent Office, in 
November, 1878.* (C. Exhibits, p. 997.) 


* Nore.—The appellee's four volumes of proofs will be cited in this brief as 
C., Vol. 1, C, Vol. 2, C.. Vol. 5, C., Exhibits, or Vol. 4—C. meaning com- 
plainant below. 

The appellant’s six volumes will be cited as D, Vol. 1, D., Vol. 2, D. S-reb., 
D, S-rej., D., Exhibits, and Lb. Add. Proofs.—D. meaning defendant below. 


This preliminary statement is as follows: 


DEFENDANTS’ Exuipir BetL’s PRELIMINARY STATEMENT IN ° 
THE “SPEAKING TELEPHONE INTERFERENCES.” 


Complainants Record. pug GIG 


| 
nm r 


Ix roe MATTER OF THE INTERFERENCE 
hetween 
ALEXANDER GRAHAM BELL 
and 


PRELIMINARY STATEMENT OF ALEXANDER (7RAHAM BELL. 


lama native of Great Britain, and left that country in 
L870, for Canada. My chief subject of study from my boy- 


hood upward has been the mechanism and nature of 
speech. The fact that this study has been my father’s pro- 


fessional pursuit had directed my own studies in the same 
direction, and my father always intended that I should fol- 
low the same pursuit. Two or three YOUrs hefore I left Eng- 
land T becain acquainted if ith Heliholtz experiments COHCETIN- 
ing the ail ysis and synthesis of rocal sounds. T was especially 
unite rested in his erperinents for reproducing rowel sounds hy 
micas of tuning forks set iT vibration hi electrical currents. 

On thinking over these experiments, the thought occurred 
to me that if it were possible Lo reproduce vowel sounds by 
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means of an electrical current, surely some means could be 
found to reproduce electrically the other elements of articu- 
late speech, and that it would become one dav feasible to 
speak by telegraph. [ had at this time too slight a knowl- 
edge of electrical subjects to apprehend fully the operation 
of the apparatus emploved by Helmholtz aud I did not then 
form aay “led of any Wits by which my conception ut the 
possibility of producing articulate sounds, other than those 
which Helmholtz had produced, could be accomplished. I | 
did not even at that tin Propose fo «atte niupt the solution of the 
| merely looked upon it as a problem that some 


proble sit. 
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one would surely solye. The explanation which was given 
me of Helmholtz’ experiments so interested me that | devo- 
ted myself to the study of electricity, my special object being 
to acquire a sufficient knowledge of the subject to enable me 
to understand Helmholtz experiments. I was thus led to 
the study of telegraphy as a branch: of electrical science, and 
to the conception of a method of transmitting simultaneously, 
along a single circuit, a number of distinct telegraphic mes- 
sages by means of musicial sounds of long or short duration, 
giving signals to the ear similar to those that the Morse 
recording instruments give to the eve. The plan which | 
conceived was to use transmitting instruments of different 
pitch, each similar to the transmitting tuning fork em- 
ployed in Helmholtz” vowel experiments, the receiving 
instrument to consist of an instrument like a piano with 
electro-magnets beneath the strings. I conceived that a 
current from a local batterv, connected with each tuning 
fork, could be sent over a main line and set in vibration the 
string corresponding In piteh to that of the tuning fork 
brought into the main circuit. 

The Interruption ot this current by il kev for longer or 
=hort intervals might he made to vive sound signals fron 
the receiver corresponding to the visible signals made by il 
Morse recorder. I did not construct this apparatus whilk 
in England, but I made some efforts to reproduce the ex- 
periments of Helmholtz. 

After arriving in Canada, | pursued my electrical and 
acoustical studies, and made such experiments relating to 
multiple telegraphy as I had the means of making a” my 
father’s residence. I had good facilities for study, but verv 
insufficient means for experiments. In October, 1872, | 
removed to Boston with the intention of making the United 
States my permanent residence. My professional occupation 
at this time was giving instruction in articulation to deaf 
mutes and lecturing upon the mechanism and nature of 
speech to teachers of the deaf and dumb who came to me 


from different parts of the world. My spare time I devoted 
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to electrical studies and experiments with a view to per- 
fecting multiple telegraphy. 

In developing my plan of multiple telegraphy certain 
difficulties made their appearance, and I devoted myself 
during @ summer vacation spent in Canada, in 1574, to 
devising means to overcome these difficulties, and also to 
devising new methods of studying sound optically, as 
aids in teaching articulation to the deaf. The means | 
proposed to employ for transmitting musical signals simul- 
taneously in both directions along the same circuit was to 
induce un intermittent current Upon the line wire. by open- 
ing and closing with extreme rapidity the primary circuit 
of an induction coil the secondary wires of which were in 
circuit with the line. Upon reasoning out the effects pro- 
duced, I saw that a current in one direction would be 
induced in the secondary circuit when the primary cireuit 
was closed, and a current in the other direction when it was 
opened, and I feared that the alternate, positive and nega- 
tive impulses would be insufficient to set my receiving instru- 
ment into musical vibration, unless these impulses, which: 
ncted Upoll the plate or spring, were al equal intervals apart, 
and the plate or spring, which constituted the armature of 
the recelving electro-magnet Wiis itself permanently lup- 
netic, so as to be attracted and repelled as the pole of the 
electro-maghet Wits changed ly the reversal of the current. 

To make this plate permanently magnetic | proposed to 
attach it to one pole of a permanent bane t., It then 
eceurred to me that if this magnetic vibrating plate orarhbia- 
ture were set in motion mechanically, it would induce 
positive and negative currents like those which I had pro- 
posed to send through the instrument to set the armature in 
vibration; | then saw that two similar instruments might be 
placed in a circuit and that the vibration in the armature of 
one would produce corresponding vibration in the armature 
of the other, and if the vibration of the armature of the 
inducing instrument was such as to produce a musical tone, 
the corresponding vibration of the other armature would 
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produce the same musical tone. It will be understood, of 
course, that both armatures were to be tuned to the same 
piteh. 

| then conceived the plan ot attaching a number of springs: 
of different musical pitel, to each pole Ol i periianent horse- 
shoe magnet, so that the two sets of springs should le in 
parallel planes: between the ends of these springs, which by 
their attachment to the permanent magnet became them- 
selves magnets, an oblong electro-mmagnet was to be placed 

The vibration of any one or more of the springs would 
induce corresponding electric currents in the electro-magnet 
when its circuit Was closed, and if a second similar instru- 
ment was placed in the circuit | conceived that the arma- 
tures of this instrument would vibrate, which corresponded 
in pitch to those which were vibrating in the first instru- 
bent, and would vive oul the same musical tones It then 
occurred to me that, not only would the armatures of the 
second instrument respond to totes of similar piteh, but that 
the loudness of the sounds produced would be dependent 
upon the amplitude of vibration of the armature of the first 
instrument, for the strength of the electrical impulses pro- 
dlauced by the armature of the first lustrument, would depend 
upon the amplitude of their vibration, and the amplitude of 
thr Vibration of the urmatures of the second lnistrumenit 
would depend Lp rerns the stre noth of thre electrical inipulses ; 
hence, if a nuuiber of armatures of the first Instrument were 
to be set <iiuiltanmeousls in Vibration with different relations 
of foree, the corresponding armatures of the second instru- 
ment would be thrown into vibration with corresponding 
relations of fore 

It at ouce occurred to me that the results obtamed by Heliaholt: 
in) the reproduction of vocal sounds nenigelit le obtained Ly 
this instrument. Helmholtz obtained his effects by causing 
tuning forks of different pitch to vibrate simultaneously, 
increasing the loudness of the sounds by external re-enforce- 
nent by the means of resonators. It seemed to me that 
the same result could bn obtain 7 by causing the armatures of 


mv lustrument to vibrate with erenter or less foree. and that 
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this could be done by simply uttering a sound in the neigh- 
borhood of the first instrument. When a sound is uttered 
in the neighborhood of a musical instrument, like a piano 
or harp, each voval sound isanalvzed by the instrument into 
its component musical elements, and those strings of the 
plano or harp which correspond in piteh to the fundamental 
and overtones of the sound, are thrown svinpathetically into 
vibration by the action of the air, and the relative amipli- 
tudes of the vibrations of the different strings correspond to 
the relative loudness of the fundamental and overtones of 
the sound. Hence I conceived, that if a sound should be 
uttered in the neighborhood of the first Instrument, certain 
of the armatures, corresponding in pitch to the fundamental 
and overtones of the sound uttered, would be thrown inte 
vibration with thi proper relations of foree, and the arma- 
tures of the second instrument corresponding i pitch to the 
fundamental and overtones uttered, would be thrown into 
vibration with corresponding relations of force, and would 
thus produce “i sound having the same components as the 
original sound. Reflecting upon this arrangement and tts 
likeness to the internal organ of hearing in the human ear, 
known as Corti’s organ, convinced me that /f we could have a 
prultetrde of aruitiwres COM he niling the whole seal of meusical 
sounds audible to the hiaman ear. the successive notes br ing xO 
close together as ouly to differ infinitesimally from one another in 
pitch, then upon speaking to such an instrument, the conso- 
nant and yowel sounds aflecting the armatures of the first 
instrument would be reproduced by the armatures of the 
second instrument. 


In fact sounds or noises of any kind made in the neigh- 


orhood of the first inst rument would be reproduced by the 
second instrument. 

All these reflections occurred during this visit in Canada 
in the summer fo 1874. Atthe same.time, as I have already 
mentioned, I was making an optical study of sound for the 
purpose of exhibiting to the eyes of the deaf the shapes of 
the vibration due to vocal sounds, so that they might com- 
pare these shapes with the shapes which they, in their own 


attempts to produce sounds, saw exhibited in the manomiet- 
ric flame of Noenig. 

For that purpose I had taken with me to Canada a human 
ear in hopes that | might be able to use the ear itself as a 
phonautograph, as suggested to me by Dr. Clarence J. Blake, 
of Boston, who kindly lent me the ear to experiment with. 

| have still in my possession a number of glass plates with 
tracings of the vibrations of the human ear, caused by utter- 
ing different vocal sounds. These tracings bear dates in 
July and August, 1874, which dates were made upon the 
plates at the time the tracings were taken. 

Studving these tracings in connection with Helmholtz 
researches, | was led to see that they represent graphically 
the resultant vibration of the air caused by the fundamental 
and overtones of the voice. | was also struck with the fact 
that so small and delicate an organ as the membrane of the 
ear should be able from the impulses of the air to put In 
motion the comparatively large and massive bones contained 
in the tympanum. 

Helmholtz has pointed out that a graphical representa- 
tion of the vibrations of the air caused by simple musical 
fone, or In other words, a simple pendulous vibration is a 
simple curve of a peculiar kind, called a sinusoidal curve, and 
that the graphical representation of the vibration of the air, 
caused by a sound of anv other kind is the resultant of a 
number of sinusoidal curves superposed, one upon the other, 
representing graphically the fundamental and overtones that 
vo to make up the sound. 

[ conceived in like manner that an analogous electri- 
cal effect would be produced upon the line wire between 
the first and second instruments previously described, caused 
by the superposition of currents due to the vibrations of 
the armatures corresponding to the fundamental and over- 
tones of the sound uttered. 

| was thus led tothe idea that a singlearmature might be 
put in motion in such a way as to produce directly a current 
which should correspond to the resultant current due to the 
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vibration of the armatures which would respond to the 
fundamental and overtones of the sound. 

The question then arose in my mind, whether an armature 
might not be set in motion by a membrane similar in shape 
and structure to that in the human ear, so as to produce a 
current which should correspond to the vibrations of the air, 
I did not, of this fine. AEN IRE (tii method af combining Ll weiw- 
hrane with an armature or atte mpt to coustruet tiny apparatys 
upon thee plans [had conceived. Tnow constructed the instru- 
ment which I have described, imade up of a number of arma- 
tures attached to a permanent magnet and tuned to different 
pitches, and which | had devised with special reference to 
multiple telegraphy, heeause [ thought that the enurvrents whiel, 
would be induced. would he se exceedingly weak that no useful 
effect mould Tn produced hi them corre sponding fo what Thad 
thre oretially attributed to them. I therefore turned Wri attention 
ty other modes of working oul mi plans of multiple teleg 
raphy, which | was thoroughly bent upon reducing to 
practice Immediately. [ did, however, explain to my father 
and to other friends. in Canada, iY deus as they eceurred., 

When [ returned to Boston in September or October, 
S74, being without means of prosecuting my experiments, 
[ made arrangements with Mr. Sanders and Mr. Hubbard to 
furnish funds for the prosecution of iv experiments, and to 
enable me to patent my inventions. Af their earnest request 
T dei oted niyse lf to the devs lope nl af Wit xipste TT af multiple hel y- 
raphy, and applied for pote yts in the winter of INS74 and [8/5 

[ did, however, shortly after mv return from Canada, have 
several interviews with Dr. Blake for the purpose of show- 
ing him the experiments | had made and of obtaining fur- 
ther information with regard to the structure and mechanism 
of the human ear, to aid mein my efforts to devise a method 
of producing vocal sounds electrically; and we carried on, 
conjointly, a series of experiments to obtain tracings of the 
vibration of the bones of the human ear. At one of these 
interviews [ explained to him the various plans which had 
occurred to me for multiple telegraphy and the transmission 
of speech: and I made a number of rude sketches in his 
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presence, illustrating these plans. Among them is to be 
found a sketch of an instrument showing two free reeds or 
springs attached to the poles of a permanent magnet and 
surrounded like harmonium reeds with casings adapting 
them to be vibrated by wind. Another figure on the same 
sheet exhibits two horseshoe permanent magnets with their 
poles placed opposite each other, surrounded by helices 


forming part of an electric circuit. Between the poles of 


the magnets vibrating reeds are placed, which were to be 
of steel. The mechanical vibration of these reeds would 
produce electrical currents alternately in one direction and 
the other, and varving in strength at different parts of the 
vibration of the reeds, so as to produce an undulatory cur- 
rent regular in point of time, but varying in strength dur- 
ing any single vibration of the reed, in proportion to the 
different velocity of the reed in the different parts of its 
paths. 

On the same sheet is a representation of the instrument | 
have before referred to, where several springs were attached 
to the poles of a permanent magnet having between them 
the poles of an elongated electro-magnet, over a portion of 
which each spring could vibrate. 

l am certain that | made sketches of these devices while 
in Canada, but Lam unable to find anv earher than these 
viven to Dr. Blake. 

| had an apparatus constructed for a receiving instru- 
ment, in which a free reed, to be set in vibration by an 
electro-magnet, and produce a musical sound, was attached 
to the poie of a permanent magnet. This was In the winter 
of 1874 and 1875, and is described in one of my applica- 
tions for patents made in February, 1875. 

While in Washington attending to this business I called 
upon Prof. Henry and explained all my inventions to him. 

His appreciation encouraged me very much, and he pro- 
wMoUince J Wy plan for the electrical production of articulate speech 
the germ of a great vention. 

L recollect explaining to him the idea of an instrument with a 
number of armatures tuned to different pitches which T have he- 
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fore described. and it was with reference to this apparatus that 
he made the above remark. Te showed me the various elec- 
trical and acoustic instruments which he had in the Smith- 
sonian Institute including Reis telephone. [ had previously 
secon in the Institute of Technology, tn Boston, the reee ving We 
strument of Reis’ te le phon > and was acquainted with the con. 
struction of the whole apparatus by Hiagrams and prided (les 
criptions, but [ had never before seen the transmitting por. 
tion of the apparatus. 

We had some conversation about the mechanical power of 
stretched membranes, | can not recollect the details of it, but 
l remember that the effect of his remarks was rather dis- 
couraging as to my being able to obtain the results from a 
stretched membrane which I had hoped. I remember that 
the Lmpression left Upol my mind was that each stretched 
membrane would have a rate of vibration peculiar lo itself, 

On my return to Boston from Washington, as my partners, 
Mr. Ilubbard and Mr. Sanders, considered the system of 
autograph telegraph for which | had obtained Letters Pa- 
tent, likely to be more immediately vaiuable than any others 
of ny inventions. J devoted my attention chiefly to the details 
of (lit autographic instrument, but | continued studying the 
subject of the electrical production of articulate sound. 

| had an apprehension, | may call it a belief, that the 
varying currents which would be produced by the means 
which had previously occurred to me, and to which | have 
already alluded, would hye low mod, fo produce thr re sults which 
T desive to obtain: that they would nol be able to set their arma- 
fures in vibration tothe extent ve quisite ly produce audible sounds. 
I had then no idea of the extreme minuteness of amplitude 
which can produce a sound, and | remember that my 
thoughts were directed to utilizing the current derived from 
a battery, the strength of which should be made to vary by 
varying the resistance of the circuit through which it was 
passed. [I sought to discover some method of varying this 
resistance proportionally to the varving vibration of the air, 
Ina letter which I wrote to a friend on the fourth dav of 
Mav, 1875, and which is now before me, | referred to this 
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subject in the following language: “Another experiment 
has occurred to me, which, if successful, will pave the way 
for still greater results than any vet obtained. The strings 
of a musical instrument in vibrating undergo great changes 
of moleculartension. In fact, the vibration represents the 
struggle between the tension of the string and the moving 
force impressed IL pyOnl it. [ have vead somewhere that the re- 
sistance othe red hi a wiveto the Passage of an electrical current is 
affected by the tension of the wire. If this is so, a continuous 
current of electricity passed through a vibrating wire should 
meet witha varving resistance, and hence pulsatory action 
should be induced in the current. If this turns out to be 
the case, the oscillations of the current should correspond 
in amplitude, as well as in the rate of movement, to the vi- 
bration of the string. 

One consequence would be that the timbre of a sound 
could be transmitted. The plan for transmitting timbre 
that I explained to vou before, viz., causing permanent 
magnets to vibrate in front of electro-magnets, is chiefly 
defective on adecounut of the feebl 1108S of thre Lluce d currents. If 
tie other plan is successful, the strength of the current can 
be increased ad /ihitum without destroving the relative in- 
tensities of the vibration.” 

On the 2d of June, 1875. I wrote the following letter, re- 
ferring to an experiment which I will relate:— 


SaLceM, Mass., June 2d, 1875. 
Dear Mr. Husparp: 

| have accidentally made a discovery of the verv greatest 
importance in regard to the transmitting instruments.  In- 
deed, so important does it seem’ to me, that I have written to 
the organ factory to delay the completion of the reed ar- 
rangement until Ll have had the opportunity of consulting 
you. [ hare succeeded to-day TT, transmitting Signa s without 
any battery whatever. The musical note produced at the re- 
ceiving end was sensibly the equivalent of that at the trans- 
mitting end, in loudess as wel/ as piteh. 

I shall call upon you to-morrow (Wednesday) evening as 
there are several matters | wish to talk over with you. In 
haste. Yours Respectfully, A. GRAHAM BELL. 

GARDINER G. Hupparp, Esq., Brattle Street, Cambridge. 
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| had arranged an apparatus relating to multiple telegra- 
phy, which consisted of several transmitting instruments and 
two sets of receiving instruments to correspond, represent- 
ing three stations on a circuit. The transmitting instru- 
ment consisted of a steel spring, which was thrown into yvi- 
bration by the action of an electro-magnet and local bat- 
tery. Inthe course of its vibration it struck alternately 
two fixed platinuin points, one connected with the local cir- 
cuit the other with the main. The depression of a key di- 
rected the intermittent current from the main battery on 
to the line wire through the receiving Instruments. 

Each receiving instrument consisted of U-shaped electro- 
magnet having a coil upon only one of its legs; a metal 
spring was clamped firmly to the uncovered leg of the mag- 
net and its free end was over the other pole. When an in- 
termittent current passed through the coil of the receiver, 
the spring armature wasset in vibration, when its normal 
pitch corresponded to the pitch of the transmitting instru- 
ment which interrupted the current. 

On the 2d of June I was trying this apparatus with my 
assistant, Mr. Watson. I was at the transmitting station 
where | operated the kevs. The receiving instruments of 
the second station were in the same room where I could ob- 
serve them. ‘Those of the third station were in an adjoin- 
ing room, under the observation of Mr. Watson. [ pressed 
down the keys of the transmitting instruments successively, 
and the corresponding receivers responded, excepting in 
One Case. 


Thinking that the spring armature of this receiver at Mr. 


Watson's end might be sticking to the pole of the magnet, 


underneath, [ called to him to pluck it up. At the moment 
he did so, | observed that the armature of the correspond- 
ing receiver at the second station was thrown momentarily 
into vibration, although | had depressed none of the trans- 
nitting keys, so that there was no battery upon the cir- 
cuit. This seemed to me so extraordinary that I immedi- 
utely determined to investigate the matter, and called to 
Mr. Watson to continue plucking the spring until I told 
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him to stop. I cut the line wire between the transmitting 
instruments and my receiving instrument, and made a cir- 
cuit through the receiving instruments independently of 
the battery, and the effect was produced as before. 

l then silenced the transmitting instruments and placed 
the spring armature of each of the receiving instruments 
against my ear,and heard cistinetly in every case the 
sound of Mr. Watson’s plucking the spring, although only 
the armature of the instrument corresponding to the one 
plucked was thrown into visible vibration. 

Lalso recognized the timbre of the sound produced by the 
plucking of the spring. We finally removed all the receiv- 
inginstruments from the circuit except two, one at cach end. 

The same effects were observed, although neither perma- 
nent magnet nor batterv was Included in the etreuit. 

At once my speculations in) Canada, in the summer of 
IS74, occurred to mv mind, and | saw that | had been 
hasty in coming tothe conclusion that magneto-clectric cur- 
rents, induced by the vibration of a plate or spring, would 
he Low feeble to set corresponding irmatures in vibration 
<ous to produce audible eflects; for, in the experiment | 
had just made, the residual magnetism of the armature and 
Core of the electro-magnet, though it hitist have been ea 
eeedingly slight, was able, when the spring was thrown 
inte vibration, to Induce a current sufliciently strong to set 
the armature of the other instrument in the circuit into 
visible vibration so as to produce audible effects. 

It will be noticed that ‘/. appeals T haw just described és 
essentially the same as that PC pVrest pled tn hig. 5. of the draw His 
annexed to the patent eranted to me Mareh ath. LS7h. 
and numbered 174465, which is the subject of this inter- 
ference, excepting that a battery is included in the circuit in 
the drawing, to give a greater amount of magnetism in the 
core of the electro-magnet. I did, in fact, on the second day 
of June. LSa5, repeat these experiments with a battery in- 
cluded in the circuit, and then completed <o much of the 
invention embraced in that patent as is represented in said 
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Mv mind immediately recurred to the use of a membrane 
as a means of operating an armature so as to correspond 
with the vibrations of the air caused by vocal sounds; and 
either on the same day, or shortly after. | gave orders for 
the construction of two instruments in which the armature 


of an electro-magnet should be moved by the vibrations of 


a stretched membrane, to which it was connected. 

Such an instrument was constructed by Mr. Watson, dur- 
ing the month of June, 1875, but I am unable to fix the ex- 
uct day. 

Upon putting it into a circuit with a baitery, the strength 
of the Inagnet and the weight of the armature were such as 
to tear the latter from the membrane, which was composed 
oft gold-beater’s skin. 

Portions of this instrument are still in existence, and | 
adilen a drawing. marked * A” which corresponds In size 
with the parts now in my possession, and which correctly 
represents, as | believe. the instrument as originally con- 
structed 

So far as T can recollect. it was not until the first of Sly, 
ISDS. that we wer: able ta get the justrument in condition for 
trial. I fix this date and the nature of the experiment by a 
letter which I wrote on that day. a copy of which is as 
follows 

Satem, Mass. July 1, 1875 
Dear Mr. Htsparn: | 

The experiment to which | alluded when I saw you 
last promises to be a grand success. On singing this after 
noon in front ofa stretched membrane attached to the arma- 
ture of an electro-magnet th Par Ying pitel of bee OIC Was 
plainly perceptible at the other end of the line, ho battery 
or permanent magnet being emploved when the vibrations 
are received Upon another stretched membrane in place of il 
steel spring, it is possible—nay, it is probable—that the 
“timbre” of the sound may be perceived. | lope to trv 
the experiment to-morrow afternoon. This morning in dip- 
ping into a French work upon telegraphy, I came across a 
full description of the “Tyvpo-Telegraphe de M. Bonelli.” 
I find it to be identical with our autograph arrangement, 
save that tive telegraph wires are required instead of one 
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for transmission. Bonelli gets over the difficulty of prepared 
ink by setting up his message in type. The brush of wires 
is passed over the raised surface of the letters securing per- 
fect contact at the proper places. I have an engagement to 
meet Prof. Lovering to-morrow morning at ten o'clock, and 
shall call upon vou before returning to town 
With kind regards, 
A. GRAHAM BELL. 
(;ARDINER (:. [lUBBARD, Esq., 
Brattle Street. Cambridge. 

| have not seen this letter since I wrote it, until within 
three days, and I had forgotten that I had made anv such 
record of this experiment. It is obvious from this letter 
that the effects produced must have been due to the residual 
magnetism remaining in the armature and core of the mag- 
net after having been previously magnetized by the passage 
of a battery current. 

Another instrument with stretched membrane was lmme- 
diately constructed and the experiment spoken of in said 
letter was tried of transmitting speech. 

One instrument was placed in my experimental room at the 
top of the building, and the other in the work-shop below. 
| spoke from my room to Mr. Watson and he spoke to me 
from below. [ heard nothing, but Mr. Watson soon rushed 
up-stairs and said he could hear my voice, but could not make 
out what IT said. We then changed places, but wth the sane 
result: he heard iv voice hut / could not hear his. | clit Ull- 
able to sav whether we used the instruments with a battery 
or without, as on the previous occasion refered to in the 
letter to Myr. llubbard. / Chine free te S4] that the ve sults were 
nol as qood as J erpeocted, hut [ helieve that the failure to obtain 
ivtter results was duc to the (ip feel construction uf the instru- 
ments, or lo thei parts not hy ing prope rly proportioned, | fully 
believed that the elements combined in that upparatus were 
capable of giving better results than [ attained in these ex- 
periments, and that the instruments embodied an important 
and valuable invention. 

[ saw clearly that a current was induced different from 
that which attended the use of any other apparatus with 
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which | am acquainted, and which was characterized, not 
by makes and breaks of regular or irregular intervals or 
even by regular waves or impulses of equal strength or 
duration, but by impulses which corresponded to the vibra- 
tion of the air which moved the membrane. I had com- 
bined elements which had never before been combined, and 
had produced entirely new results. 

A few weeks after this [ was obliged ly yo lo Canada and J 
Ws ty, pefore COMM Ved te mporarily ty suspend Wii) lahors pon 
these inventions. T commenced the draft of the specification 
for my patent involved in this interference while | was in 
(‘anada, and | also endeavored to interest the Hon. (reorg 
Brown, of Toronto, In my inventions, with a view to have 
him take out patents for me abroad. 

| returned to Boston early in October and resumed work 
CorL TRIN specification With a view to placing itin the hands 

Mr. Brown, in case of his accepting my proposition. — | 
delaved niaking out an application for a patent In this 
country, though repeatedly urged to do so by Mr. Hub- 
bare, in order tO nike “ome arrangement with \Ir. Brown 
or some other person to take out foreign patents. | heard 
nothing from Mr. Brown until my visit to Canada at 
(Christmas, LS75. [| visited Mr. Brown in Toronto, at his 
request, the 2Sth of December, IS), anid frie that crening, 
while iu Toronto. T made yough pen dpau Hs PC preset ting Wey 
rapious inventions. 71 cluding thie apyptratis heretofore deserihed. 
which was constructed in June. IS75. and tried on the first aud 
subse quent days nT July. 

Mr. Brown took the specification, and these drawings | 
had prepared, to England, but did not make an application. 
The specification and drawings have been in his possession 
ever since, till within a few davs. 

I annex a heliotype copy of one sheet of these drawings 
representing this apparatus, marked “B.” There is also 
upon this sheet a memorandum referring to the trial of this 
apparatus, whieh memorandum WIS made by me at the Sa 


tiine mith thie drawing. 


I completed the specification for my American patent 
‘arly in January, and sent it to Mr. Hubbard in Washing- 
ton, to be examined by Mr. Pollok. I am not able to fix 
the date when I sent it, but on the 18th of January | 
received a letter from Mr. Hubbard, expressing his satis- 
faction with it, and it must have been returned to me then 
or immediately after, as I made oath to it in Boston on 
the 20th of January, 1876, and sent it back to Mr. Hub- 
bard. The reason why it was not filed immediately was 
that it was deemed important that I should meet Mr. Pollok 
and go over it with care. 

We met in New York shortly afte ry and spre ata day in consid- 
ering the specification. No change whatever was made in if, 
and Mr. Pollock took if hack with him. and filed it iin the Patent 
Office on his return. 

[ ought to state that I did not, betore the filing of my 
application, construct the devices described in my specifi- 
‘ation for varying the resistance of a voltaic circuit as 
means for producing an undulatory current. I was in 
Washington the first few days in March, and tnemediate ly On 
my return I constructed (Lit apparatus having a wire attached log 
stretched me mbrane, dipping into a vessel contaiming water, form- 
ing part of a circuit, the resistance of the circuit being varied 
by the vibration of the membrane, which caused the wire 
to dip more or less deeply into the liquid. On the 10th of 
Mareh Mr. Watson and HL Yst if tried this apparatus as a transimit- 
le , USING the steel spring armature depicted ii my pate ntias aTre- 
COLVE r and obtained ute igihle articulation. | exhibited ali 
instrument constructed in this way at the Centennial Ex- 
hibition in June, 1876, before Sir William Thomson and 
other judges of his departinent. 

(Signed) ALEXANDER GiRAHAM BELL. 


COMMONWEALTH OF MASSACHUSETTS, SUFFOLK, 88: 

This twentieth day of November, 1878, personally ap- 
peared Alexander Graham Bell, and made oath that the 
foregoing statement by him subscribed is true. Before me, 

[L. s.] Cuas. Evstis Hussar, 
Notary Public. 
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cenerally referred to in the 


maginar\ appara am Wilitil Som 
evidence is the * harp ipparatis, Is illustrated in Fig. 8, C. 
Vol. 1, p. ILS and is fully deseribed in Mr. Bell’s answer 
7, pp. LIS 11%. of the same volume but he never, then 

iT attempted to make or 
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test stj@ di apparatus, ; 


ise he believed it utterly imprac- 


ticable and incapable of producing any useful result. 

Third. That in the surmmer or fall of 1874, he also formed 
an in hoate mental conception of the possible production 
a similar result by means of a 
and structure fo that in the human ear,’ but, although he spoke 
of the plan to Dr. Blake in October. 1S74. he did not devise 


of ” pee mbraie semilar dit shape 


any mitthod of combining thie membrane wath (lil armature. ior 


cutte papel fey construct any appardtus upon thee plan, because he be- 
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lieved it, like the “harp apparatus,” to be utterly tmopracti- 
eable and incapable of producing any useful result. 

Fourth. That in Mareh, 1875, he explained his “harp 
apparatus” to Prof. Henry, and it was of (iis apparatus, and 
not of the membrane up paracus, that Prof. Hlenry spoke iis 
containing “the germ of a great invention.” 

Fifth. That about May 4, 1875, he made an experiment 
to test the transmission of an electric current through plane 
strings in vibration. (This experiment is fully deseribed 
by Mr. Bell, in his answer 64, C. Vol. 1, pp. 180-152 and 
answer 362, C. Vol. 2, pp. 1610, 1611, in which latter answer 
Mr. Bell says, “‘ My general impression is that we either ob- 
tained no results or indifferent results, but | can not assert 
this positively. My impression further is that whatever 
results were obtained we thought the construction of the 
piano not suitable for the experiments.” ) Watson (C. Vol. 
l, p. 202) contirms the statement that the experiment was a 
failure. 

Sixth. That on June 2, 1875, Mr. Bell aecide ntally, while 
experimenting for multiple or autograph telegraph pur- 
poses, with instruments that he had long |L.ad in his posses- 
sion, discovered that with two multiple-telegraph instru- 
ments arranged in circuit as shown in Fig. 5 of his subse- 
quent patent of March 7, 1876, he could, upon plucking 
one of the reeds with his finger, hear an audible response 
from the other, of the same »itch as the normal piteh of 
the transmitting reed, and with something of the timbre of 
that reed. 

Seventh —That thereupon Mr. Bell, for the first time in 
his life, conceived the practical possibility of transmitting 
articulate speech by a membrane instrument, and set about 


to construct one. 


* And it was this *‘ harp apparatus ’’ that Mr. Bell. in March, 1875, regard 
ed as the most important plan he had yet thought of for the electrical trans 
mission of speech, In his letter of March 18, 1875, to his parents, he speak~ 
of it as **the apparatus which | have designed for the transmission of the 
human voice by telegraph “’ and he does not, in that letter, mention the other 
alleged apparatus that the e uplainant~ would now have us believe to have 


been in his mind. 
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(one Was completed on July lL. 18.0, and another a few 
7 . ’ . ? “ ~ . } . 
dave after. and. with these two instrurments Mr. Belland Mr. 
Watson experimented In July,and, at the end of that month, 
° ; : ° . °2% , . , , 
discontinued their experiments without having heard a word 
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Kighth—That no further experiments were made tll 
March 10, 1876, after the date of the first patent here in 
suit; but, on March 10, the experiments were resumed, «of 
with the instruments of July, 1875, bat with @ liquid trans- 
milter and tie of the old multiplet leqraph pnatruments a a 
receiver, and then. tor the first time was obtained, to use, Mr. 
sell’s words, “intelligihle articulation.” 

teviewing these several facts, it will be noted that the 
alleged “harp apparatus ” conception, and all that relates to 
it, must be laid out of consideration as utterly irrelevant and 
immaterial to this controversy. [t is not the invention dis- 
closed in Mr. Bell's patent of March 7, 1876, nor that of 
his patent of Jan. 50, 1877, but is of a different principle 
altogether, to wit, synthesis of sound by combining the 
effect of a series of armatures each having a fixed rate of 
vibration—a mere modification of Heimholtz’s experiment. 

[t will also be noted that the experiment of May 4, 1875, 
with the plano strings, must be laid out of consideration, as 
it resulted unsuccessfully, and was not a telephone nor any 
part of a telephone nor was it intended as such. It was 
merely to test the correctness of something that Mr. Bell 
says he uu! read, viz: “that the resistance offered by a wire 
to the passage of an electrical current is effected by the 
tension of the wire ”"—the discovery of some prior investiga- 
tor—and was done to increase Mr. Bell’s stock of general 
electrical knowledge, of which he had contessed to Prof. 
Ilenry his great deficiency. We may, therefore, disregard 
all these matters as irrelevant, and confine our inquiries to 
the following points, viz: 


First, the alle ged inchoate mental conception, in the summer 
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or fall of IS? 4, of thie possibility of employing a membrane 
apparatus for transmitting speceh ele etrically. 

Second, thee instruments male ail tested bit July, ISso, caine 
the results of those tests. 

lhird. thre account ish at of - iiele Higihli articulation TT the 
spring of 1876:—these being the only points of any materi- 
ality or pertinency to the discussion, as set forth either 
in Mr. Bell's sworn history, above quoted, or in the 
evidence submitted in this case on behalf of the complain- 
ants. 


We shall discuss these three points in their order, but be- 
fore entering upon such discussion it is proper to note (1) 
that prior lo Jie ee 1IS7 5, Mr. Bi /] wecer ade a te lephone in- 
strument or experiment, his work being confined exclusively 
to his multiple and autograph telegraph inventions, and to 
his professional work as a teacher of the deaf. He testifies 
to this fact, in substance, throughout his deposition and 
=-worn preliminary statements, but explicitly and pointedly 
in his answer to cross-interrogatory 342, C. Vol. 2, p. 1600, 
where he says: 

“ Cross-I]. 342—From the summer of 1874, till at least as 
late as June 2, 1875, your experimental work was con- 
tined almost, if not quite, exclusively to your multiple tele- 
graph inventions, was it not” 

“ Ans —Yes, excepting so far as my professional experi- 
ments in teaching correct articulation to deaf mutes and 
persons with defective speech was concerned. During the 
early part of the period referred to my professional experi- 
ments occupied most of my time.” In the next follow- 
ing answer he sets forth the different multiple tele- 
graphs on which, during the period referred to, he applied 
for letters patent, and from which it appears that his atten- 
tion must have been quite absorbed by the telegraph, to the 
exclusion of other electrical studies or work. In his letter 
of May 24, 1875, (C. Vol. 1, p. 152) he speaks of having 
given up his professional work and devoted himself exclu- 
sively to telegraphy. (2.) During the period prior to June 
2 1875, he was only speculating on the possibility of trans- 
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mitting articulate speech electrically—he was not working 
on it. He seems to have repressed even his speculations 
on the subject in the latter part of the spring of 1875, for 
he says, in his letter of. May 24, (C. Vol. 1, p. 185) “ How- 
ever, this 1s kept hie the background just now, as every effort 
is to be made to complete the autograph arrangement, so 
as to have it used on some line.” He was experimenting 
on the multiple telegraph on June 2, 1875, when he acci- 
dentally made the so-called “ discovery ” of that day. 

Recurring now to the three material points of the discus- 
sion above referred to:— 

First. The alleged inchoate mental conception, TT thie Sime Lr 
or fall of IS7 4, of the possibility of employing a membrane 
apparatus for transmitting Sp ech. 

It will be noticed that Mr. Bell, in his sworn preliminary 
statement (C. Exhibits, p. 1002) does not even pretend that 
this alleged conception was the conception of a complete 
apparatus, but, on the contrary, says: “I did not, at this 
time, devise any nethod of combining a membrane with aii 
armature, or attempt to construct anv apparatus upon the 
plans I had conceived.” It was a mere transient specula- 
tion upon the possibility of using a membrane somehow in 
connection with an electro-magnet and an electric circuit, 
and was not worked out even mentally and speculatively. 

[t will further be noticed that, while not worked out even 
speculatively, it was instantly condemned by Mr. Bell him- 
self as utterly impracticable and useless and not worth even 
a test or an experiment. [le admits this in his preliminary 
statement, (C. Exhibits, p. L002). Again in his testimony, 
(C. Vol. 1.1, p. 121) where he savs:— 

“Int. 42. Did you, at that time, construct the apparatus 
described in your fortieth answer” 

“Ans. I did not. 

“Int. 42. Why not? 

“Ans. Because I had the idea that the magneto-electric 
currents produced by the operation of the voice would be 
too feeble to pre xluce practically useful resuits.” 

Again in Is testimony, C. Vol. 2, top of page 1591: 
“As I have already explained, I had had the idea since the 
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summer of 1874, that vibrations produced in this way 
would be of very slight amplitude, and that they might 
not prove sufficiently violent to produce audible effects 
that would prove practically useful, either for the purpose 
of the reproduction of articulate speech, or for the purposes 
of multiple telegraphy. The experiments described above 
(those of June 2, 1875,) convinced me that this was a mis- 
take.” 

Again, referring to the same matter in his answer to 
cross-question 293, C. Vol. 2, p. 1577, he testifies as_fol- 
lows :— 

“The chief doubt in my mind at that time was as to the 
practical value of the reproduced speech. I saw that while 
the reproduction of the original vibrations would, theoret- 
ically, be perfect, they would be copied in miniature—they 
would be, as it were, microscopic photographs of the orig- 
inals. While we may not be able to see all the details of a 
microscopic photograph, we may be firmly convinced that 
they are all there, and that we have only to enlarge them 
in order to render them appreciable by the eve. In a sim- 
ilar manner, | was firmly convinced, in the summer of 
1874, that articulate speech would be reproduced by the ap- 
paratus I had devised, but J was doubtful whether the unas- 
sisted ear could ]* ree HV" thie vibrations (is sound, and whether. uf 
a, the minute details of thee vibrations, upon which depend 
the character or quality of the sounds produced, would be 
perceived by the sense of hearing.” 

In other words, he did not have the idea for a moment, 
that the slightest audible effects would be produced by his 
Imaginary apparatus, and so he never gave the matter any 
further attention. 

To realize how strong was his utter disbelief in the feasi- 
bility of the “ plan,’ we have only to look at his situation, 
the means which he had at hand for testing the question as 
to whether audible effects would be produced by such an 
apparatus or not. The ease with which the experiment 
could be made—absolutely without cost—and the import- 
ance of making such test; gathering these facts from his 
own testimony, where they were wrung out of him on cross- 
examination; and it will be interesting to note how reluc- 
tantly he testifies, and how he endeavors to color the facts 
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even to the extent of palpable misrepresentation, in order to 
avoid the force of the legal conclusions necessarily resulting 
from them. All this will be found in C. Vol. 2, pp. 1594 to 
1608, answers 524 to 500. In answer 541, p. 1600, he admits 
that, for the purposes of reproducing articulate speech by 
electrical means, it Was of great importance to have deter- 
mined whether audible effects would or would not be pro- 
duced through an electric circuit by vibrating a perma- 
nent magnet or inductive plate (armature) in front of an 
electro-magnet. 

Here, then, was a powerful motive, constantly present, 
urging him on to make the experiment if his mind was in 
any doubt about the result. 

Then he admits, in answer 330, 1595, that all the while 
he had in his possession the dstrumentalities requisite for 
making the experiment. He had them in his possession 
from as early as November, 1875. This admission he re- 
peats near the top of p. 1606, where he says: “ It did not oc- 
cur to me to try the experiments referred to in the ques- 
tion, although I had the means at hand, until the discovery of 
June 2, redirected my attention tothe point inquired about.” 

“ Redirected '" THis mind had left the idea entirely, long 
before June 2, and had to be “ redirected” to it. 

Thus having from his own evidence established the facts 
that, if he was harboring his alleged conception at all be- 
tween the summer of 1874 and June 2, 1875, and had even 
the slightest suspicion of its possessing any utility, he was 
under the influence of a most powerful motive to test the 
question, and had the means right at his hand for making 
the test at any time within those six or eight months, we 
summed the whole situation up in one question—cross- 
question 344, C. Vol. 2. pp. 1600, 1601—as follows: “ Cross- 
Q. 344. Then the doubt which you speak of in your 340th 
answer was so strong and the hope so weak, that although 
the generation of undulatory currents in a circuit by the 
inductive energy of a vibrating magnet or plate in front 
of the pole of an electro-magnet suggested itself to your 
mind as early as July, 1874; and although for the pur- 
pose of reproducing articulate speech by electrical “means 
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it was of the greatest importance to determine whether 
electric undulations so caused in the line would produce 
sonorous vibrations at the receiving end or not; and, 
although you had in your possession all the instru- 
mentalities necessary for the demonstration of that ques- 
tion; and, although having those instrumentalities the 
experiment was an exceedingly easy one to make; yet, 
from July, 1874, till June 2, 1875, you never made the 
experiment nor attempted to make it, nor attempted to 
ascertain whether vour doubt was well founded or not, 
and the experiment of June 2, 1875, which finally resolved 
your doubt, was an experiment relating to the multiple 
telegraph, in which the resolving of your doubt was purely 
an accidental matter; am 1 correct?” * 

Mr. Bell, when this interrogatory was put to him, real- 
ized the terrible force of the fact which it presented, and, 
although his reply occupies only five and one half printed 
pages, of which one page is mere quotation, yet it took him 
twenty four hours to complete it. It is a labored attempt at 
an apology; a plea that from July, 1874, to June 2, 1875, he 

ras so driven with his professional work and his multiple 
telegraph inventions, that he had not the ¢éme, and so desti- 
tute that he had not the money, to make the experiment. 
The whole answer can be condensed into ten words;—‘] 
was too busy and too poor to do it.” And vet this was not 
true—he was neither too busy nor too poor, for having the 
instrumentalities already in his possession, he could, at any 
time in those eight or ten months, have made the experi- 
ment in three minutes without the outlay of One peuny of money ! 
These facts he is obliged to admit in the next three answers 
immediately following his labored apology, (answers, 345, 
346, and 547, p. 1607,) and they completely destroy the 
whole attempted structure of excuse. 

In the course of this labored but abortive attempt at excuse, 
how adoritly he weaves in the insinuation that he could 
not use the time and money of Messrs. Hubbard and Saun- 

* Every statement of this interrogatory is absolutely true, on the complain- 
ants’ evidence, and had been established by that evidence before we put this 
344th cross-interrogatory to Mr. Bell. He does not deny any one of these 
statements, but, on the contrary, tacitly admits and tries to apologize for hi- 
mmaction. 
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ders for making said experiment, because he “ was in honor 


pledged to” them to devote all his “spare time and thoughts 
to the development of multiple telegraphy ” (p. 1601); he 
“felt it” his “duty to devote all” his “spare time and 
thoughts to the development of multiple telegraphy ” (p. 
1603): and (p. L606): he “considered” his “legitimate work 
to be the development of multiple telegraphy”! Vow this 
ercusMlory insinuation is simply intended to mislead. and is not 
frue in fact. 

The experiment in question was equally as important for 
the multiple telegraph as for the telephone. The idea was 
originally conceived for thee multiple te leyraph. He tells us, ©. 
Vol. 1, pp. 116, 117, that he first conceived, but never made, an 
imaginary apparatus for multiple telegraph purposes, which 
he illustrates by Fig. 7,p. 117; also (pp. 118, 119,) that theima- 
ginary harp apparatus, illustrated in Fig.8, p. 118, referring to 
which he says (C. Exhibits, p. 1002), “ which [ had devised 
with special reference to multiple telegraphy,” followed the 
conception shown in Fig. 7, p. 117, and, elsewhere, that the 
imaginary membrane apparatus conception of 1874 grew out 


of the equally imaginary “harp” conception. All three of 


these inchoate conceptions (including that of Fig. 7, p. 117, 
which is an orgar reed set in an enclosing frame and capable 
of very powerful vibrations by means of air currents produced 
mechanically, as inan organ), he at once condemned for one 


and the same reason, to wit, because they would none of 


them give currents sufficiently strong to produce appreciable 
or audible results. To discover that they wou/d give cur- 
rents strong enough to produce such results was, therefore, 
equally as important for his multiple telegraph inventions as 
for his alledged telephone investigations, and if he was “ in 
honor pledged ” to develope the multiple telegraph, he was 
thereby in honor pledged to make some experiments to settle 
this question, and, if necessary, to use the time and money 
of Messrs. Hubbard and Sanders for the purpose; yet he 
never did it, nor attempted to do it, till June 2, 1875, simply 
because he had discarded and abandoned the whole idea as 


chimerical and worthless. 
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That he did abandon all three of the said alleged “plans, 
to wit, that illustrated in his fig. 7, p. 117, that illustrated 
in his fig. 8, p. 118, and the membrane plan, for one and the 
same reason, viz., their supposed impracticability, appears 
from the following:—The plan shown in Fig. 7, p. 117, is the 
same plan shown in Fig. 16 of drawings attached to his pre- 
liminary statement in the harmonic telegraph interference, 
C. Exhibits, p. 994; and the “ harp” plan shown in Fig. 8, 
p. 115, is the same plan shown in Fig. 16 of said drawings, 
C. Exhibits, p. 995. Referring to these two plans, both de- 
vised “with special reference to multiple telegraphy,’ he 
specifically admits that he abandoned them, in his said pre- 
liminary statement, C. Exhibits, p. 996, where his language 
is as follows:— | 

“Fearing that ridicule would be attached to the idea of 
transmitting vocal sounds telephonically, especially by 
those who were unacquainted with Helmholtz’ experi- 
ments, I said little or nothing of this plan.”—(the ‘ harp’ 
plan). “Indeed, reflection convinced me that, however feasi- 
ble the scheme looked Upoh paper it was impracticable, as the 
induced currents would be far too feeble to overcome any 
great resistance. kor the Sie reason the plan shown di Fig. 
15” (the plan of Fig. 7, page 117, C. Vol. 1), “ seemed impraeti- 
cable Sale in thre Ory, and [ heqan lo look about for SOM other 
method of inducing alternate ] ositive and negative impulses 
which should succeed each other at equal intervals of time: 
und at last hit upon the plan of making and breaking con- 
tact by means of a revolving’cyvlinder, as shown in Fig. 17. 

Again, in his other preliminary statement, viz., that of 
the telephone interference, (C. Exhibits, p. 997) he substan- 
tially repeats the statement. Commencing with the words, 
“In developing my plan of multiple telegraphy ” (near the 
bottom of p. 998) he occupies nearly a page in explaining 
the conception shown in Fig. 7 of C. Vol. 1. p. 117. Then, 
beginning witli the words, “I then conceived the plan of 
attaching a number of springs,” (near the bottom of p. 99%) 
he describes the “harp” conception shown in Fig. 8, ©. 
Vol. 1, p. 118, and, (from the middle of p. 1000 to the 
middle of p. 1001) explains how, after he had conceived 
this plan for multiple telegraph purposes, it occurred to 
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him that by increasing the number of springs or armatures 
so as to comprehend the whole scale of musical sounds 
audible to the human ear, the apparatus might possibly 
reproduce consonantal sounds as well as the vowel sounds 
of Helmholtz. Then, in concluding the matter of these 
“ plans,” (p. 1002) he admits again that he considered them 
impracticable, for the reason above stated, and says: “I 
there fore turned niyv attention to other modes of working out 
wey plan of multiple teleqgraphy, which | was thoroughly 
bent upon reducing to practice immediately.” 

His pretense, in cross-answer 544, that he did not make 
any experiment to test the matter until it was accidentally 
done on June 2, 1875, because he was “in honor pledged 
to”’ Messrs. Hubbard and Sanders not to use their time 
and money except for multiple telegraph matters, is there- 
fore a sham. The question to be determined pertained 
directly and particularly to multiple telegraph matters, 
and both of the “plans,” Fig. 7, p. 117, and Fig. 8, p. 118, 
C. Vol. 1, which he abandoned without making a model, 
drawing, or experiment, by reason of his utter disbelief in 
their producing an audible sound, were plans admitted to 
have been “ devised” by him “for multiple telegraph pur- 
poses. 

Moreover, to still further expose this shallow pretense 
that his obligation to Messrs. Hubbard and Sanders to com- 
plete the multiple telegraph inventions prevented his mak- 
ing any effort to determine the question above referred to, 
look at his acts on June 2, 1S75, and for two months there- 
after. The crucial experiment which he had refused to 
make because “convinced” that it would be useless, had 
been made at last, by mere accident. From that moment, 
did he have any scruples about following it up by the use of 
Messrs. Hubbard and Sanders’ time and money? Not at 
all. Ile set Watson immediately at work, in their time and 
with their money, to make and experiment with instruments 
with which to endeavor to get articulate speech. 

“Cross-Q. 372. Who paid the expense of having the in- 
struments and experiments made between the 2d of June 
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and the end of July, 1875, referred to in your examination- 
in-chief, interrogatories, 74-3? 

Ans. Mr. Hubbard and Mr. Sanders.’ 

(Bell, C. Vol. 2, p. 1614.) 

When he applied for his patent of March 7, 1876, which 
he now says is for the speaking telephone, he had no scruples 
about burdening the same gentlemen with the expense o 
procuring it. 

“( ross-Q. 442. Who paid the expense of procuring your 
patent of March 7, 1876? 

“Ans. Ido not know; I presume Mr. Sanders and Mr. 
Hubbard.” 

(Bell, C. Vol. 2, p. 1643.) 

And he says, (2d p. 1615, Ans. 371) “My understanding 
always was that the speaking ielephone was included in the 
inventions that belonged to Messrs. Hubbard and Sanders 
from the autumn of 1874.” 

In addition to all this, let it be always remembered that 
the experiment required neither time nor money, as he is 
obliged to admit on p. 1607 

Still further, in his answer 544 he gives the court to un- 
derstand that his obligation to Messrs. Hubbard and San- 
ders prevented him from using the time to make this very 
important experiment; but if appears that he found time to make 
other experiments which he says had relation to the trans- 
mission of sound or speech. THe found time, in March, 
1875, to spend a portion of two days with Prof. Henry, in 
Washington, and to explain the empty coil experiment 
(which he says was new and surprising to Prof. Henry, but 
which was an old experiment of De la Rives (see Ans. 248, 
C. Vol. 1, p. 194); and he found time, in May, 1875, to make 
the piano-string experiment (C. Vol. 1, p. 150, 131, &e.), to 
ascertain whether something which he had read was correct 
or not—each of these experiments requiring much more 
time and involving much more trouble than the accidental 
experiment of June 2, 1875. 

It is, therefore, not to be believed that he neglected this 
great and convincing electrical experiment from the sum- 
mer of 1874, till June 2, 1875, simply because he had not the 


time or money to make it and did not feel at liberty to use 
Messrs. Hubbard and Sanders’ time for the purpose. 

The pretense is “too thin” for credibility, and is too 
thoroughly contradicted by his own acts and circumstances 
at the time. 

Again, and lastly, even admitting, for the purpose of the 
argument, that Mr. Bell did have, in 1874, a crude and in- 
choate conception of a membrane and reed armature in con- 
nection with an electro-magnet, it is altogether probable 
that this conception, like those of Fig. 7, p. 117, and Fig. §, 
118,C. Vol. 1, was for multiple telegraph purposes. Facts 
sustaining this theory are as follows: 

1. Bell did, in the fall of 1874, contemplate some hind of a 
stretched membrane armature for his multiple telegraph, and 
mentioned it in his caveat prepared for filing that fall. 
This caveat is referred to in his testimony, C. Vol. 2, p. 1602, 
and p. 1656, Ans 490, where it was offered in evidence. It 
is found in C. Exhibits, pp. 857 to 868. By reference to it, 
C. Exhibits, p. 858, it will be seen that it described his pro- 


posed multiple telegraph transmitting instruments as fol- 


lows: 

“These consist of le race 8 for Op Hing and closing thre clectri- 
cal errenil (f definite unibe i of tines pe i second. This may 
be accomplished by the employment of vibrating armatures” 
(consisting of metallic plates or rods, wires, stretched Hietit- 
branes, tuning-forks, &c.) revolving cylinders, stringed or 
wind musical instruments, or by the use of other contriv- 
ances. The intermittent current may also be induced upon 
the line-wire by means of a permanent magnet in place of 
a battery. And, in the same caveat. (Id. p. 862.) “ The 
said armatures may be made of any material or materials 
whatever, so long as they ure capable of being set in VI- 
bration by electro maguets. They may consist of tuning- 
forks, rods, plates, strings or membranes, Or may take any 
form capable of definite vibration.” It will be observed 
that the description, C. Exhibits, p. 858, makes the proposed 
stretched membrane do duty as One form of vibrating armature, 
and in the plainest terms distinguishes it from ‘‘stringed 
or wind musical instruments, which are not catalogued as 
a form of vibrating armature, but, on the other hand, as a 
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distinet a/ternative ov substitute for all forms of armature as 
well as for “ revolving evlinders.” 

This “stretched membrane” “armature” “capable of 
being set in vibration by electro-magnets,” for multiple tel- 
egraph purposes was, therefore, probably the thing that 
Mr. Bell had in mind in 1874, and which it is now sought 
to convert into a telephone conception. 

The story that it was then thought of as a telephone con- 
ception rests upon the mere statement of Mr. Bell and Dr. 
Blake. Both of these witnesses are proved to be unreliable: 
Bell is shown to be unreliable by his answer 3574, on this 
very subject, C. Vol. 2, p. 1614. 

“Did you, prior to June 2, 1872, contemplate the use of a 
membrane in connection with the vibrating reed in your 
mu.tiple telegraph instrument, or any of them? 

“Ans: I dowt think so. Thad in view the possibility of 
using stretched membranes in multiple telegraph appa- 
ratus of some kind, but so far as my recollection goes I] 
simply had the idea of utilizing some of the ordinary 
musical instruments in which stretched membranes are 
used. I of course contemplated the use of a membrane 
in connection with a vibrating reed similar to that In my 
niultiple telegraph, but wot clamped so as to give it a definite 
pitch; for the purposes of the speaking telephone us early 
aus the summer of 1574. I understood your question to 
refer to the use of this combination in the multiple tele- 
graph. Jt was never intended for this use, although it might 
be possible to make some application of this kind.” 

Yet the caveat, written in the fall of 1874, shows conclu- 
sively that Mr. Bell’s testimony is wrong—that it was con- 
templated for multiple telegraph purposes; that the reed was 
to be “clamped so as to give it a definite pitch,” “opening and 
closing the electrical circuit a definite number of times per 
second,” (p. 858) and “ capable of definite vibration ” (p. 862); 
and that it was not one of the applications of stringed in- 
struments, but the application of a “vibrating armature ” 
as distinguished from the other alternative ideas of the 
stringed instruments and the revolving cylinders. Mr. Bell’s 
testimony Is, therefore, contradicted by his own caveat, as 
to the contemplated use of this alleged membrane conception 
of 1874. 
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And it is contradicted by his sworn preliminary statement 
made in 1878 in the Telephone Interference, C. Exhibits, p. 
1002. He there states under oath, “I did not, at this time, 
devise any method of combining a membrane with an ar- 
mature,” &c., whereas, in his answer 374, C. Vol. 2, p. 1614, 
given in 1885, five vears afterwards, he is ready to testify 
that he did devise such a method, and to describe even the 
details of the method devised—the membrane lhe here says, 
was to be combined with a vibrating reed similar to that in 
his multiple telegraph, and the reed was not to be clamped 
so as to give it a definite pitch. 

These contradictions, in 1885, of facts established by his 
own evidence in 1874 and 1878, show that we can not reiv 
upon his testimony as to what he did or did not conceive 
mentally in 1874. 

As for Dr. Blake, his own deposition, carefully read, shows 
him to be an exceedingly “swift” witness in regard to 
whose statements large allowances should be made for par- 
tisan or personal bias. He is ready to swear (Ans. 50 C. 
Vol. 1. p. 344) that Bell expressed an opinion which Bell, 
himself,admits he did not entertain, to wit, that the currents 
generated by the vibration of an armature in front of the 
pole of an electro magnet would be sufficient to reproduce 
in a receiving reed, the same vibrations imparted to the 
transmitting reed. He is ready to swear that, though he is 
utterly unfamiliar, practically, with electrical science, (Id p. 
345, Ans. 52) vet he had no doubt about the strength of such 
currents being sufficient for the purpose, (Id Ans. 51). He 
even makes the extraordinary and incredible statement 
tnat, after the interview, and as a result of it, he lost all 
further interest in Bell’s investigations because he saw that 
he (Bell) had attained the result which was sought, to wit, 
“the transmission of articulate speech electrically ” (Id p. 
346, Ans. 61, 62, 65,) although Bell had not made nor at- 
tempted an experiment towards that result and did not him- 
self believe such currents practical! for any purpose whatever. 
He is ready to describe in detail that Bell contempleted “the 
attachment ofa metal reed toa membrane,” (Id Ans. 5,46, 69,) 
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although Bell says in his preliminary statement (C. exhibits, 
p. 1002) that he did not devise any methed of combining a 
membrane with an armature. He swears, (Ans. 79) that he 
first described the proposed instrument to Mr. Bell, then 
denies it in Ans. SO, then admits it in Ans. 82. Hay- 
ing sworn, (Ans. 61), that Bell had apparently attained 
the solution of the problem, and also (Ans. 51), that he, 
(Blake) had no doubt about the strength of electrical cur- 
rents so generated, he proceeded to tell us, (Ans. 86.) that he 
did have a very important doubt about the practicability of 
the proposed apparatus, to wit, he “ doubted if a plane mem- 
brane would reproduce with sufficient accuracy the sound 
waves resulting from the human voice!” And he (Ans. 
56, 90) proposed a curved membrane, as, for instance, the 
drum membrane of the human ear or the ear of some animal. 
having its centre depressed below the level of its periphery. 
He says, in Ans. 89, that he and Bell discussed “ pretty 
thoroughly” the reasons for preferring the curved membrane, 
and, in Ans. 91, that they discussed said reasons “very 
briefly,” and in Ans. 95, that they did not discuss the 
reasons at all, but simply talked of the fact: 

“We did not discuss the reason why, the talk was simply 
of the fact.” 

He produces four sketches, on one Sheet of paper, ail relat- 
ing to the multiple te legraph (even if we include lig. 4, the 
harp apparatus “ which,” Mr. Bell says (C. Exhibits p. 1002) 
‘I had devised with special reference to multiple teleg- 
raphy,” and in Ans. 49, C. Vol. 1, pp. 122,123, “1 had 
conceived for the transmission of vocal utterance electri- 
cally” and he states (Ans. 4 to 14, pp. 559, 540, C. Vol. 1.) 
that other sketches were made at the time and were subse- 
quently given to Mr. Bell at his request—as many as three 
or four sheets of sketches, of which Mr. Bell sees fit to put 
in evidence only this one sheet—but he does not pretend 
that even a loose sketch of this alleged membrane appa- 
ratus was made—it was all talk, “mere words,” always 
easily capable of misrecollection, misconstruction and mis- 
representation. 
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He states (Ans. 7, C. Vol. 1, p. 558; Ans. 56, p.545) that 
the reason why this proposed “human ear,” or membrane 
apparatus was not made and tested was “ because we did 
not wish to dismount the human drum membrane which 
we were using as a phonautograph;’ Mr. Bell, however 
(Id. p. 121, Ans. 45) states that the reason was “Because | 
had the idea that the magneto-electric currents produced 
by the operation of the voice would be too feeble to pro- 
duce practically useful results.” 

Bell and Blake thus contradict each other, again and 
again, as to material facts, and Bell contradicts his own 
caveat made at the time and which proves conclusively that 
in October, 1874,(C. Vol. 2, p. 1602) the time of the Bell- 
Blake interview (C. Vol. 1, p. 355, Ans. 2, p. 345, Ans. 40) 
Bell was indeed contemplating the use of such a membrane 
and armature, but for the purpose of making and breaking the 
circuit a definite number of times per second, for multiple tele- 
graph Purposes. 

At the best, it was, to use Dr. Blake’s own description of 
it in Ans. 52, p. 341, C. Vol. 1, merely “a desultory conver- 
sation in which other points relating to acoustics were dis- 
cussed;’’ The proofs of the alleged “ conception” are con- 
flicting and contradictory. The conception itself is uncer- 
tain and, from Bell’s statement (C. Exhibits p. 1002), that 
he “did not de rise any niethod of combining tite mbrane with 
an armature,” it Was confessedly inchoate and incomplete; it 
was never followed up with a single experiment or test or 
even an attempt at one; and it was abandoned at the time 
as “impracticable” and useless. 


And what was Mr. Bell doing from October, 1874, till 
June 2, 1875, so far as his hope of transmitting speech elec- 
trically was concerned? The question can be answered in 
his own words—not experimenting, not working, but 
“dreaming.” “During this period it must not be supposed 
that I had forgotten or neglected my ideas concerning the 
speaking telephone. Although, as stated above, I felt it 
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my duty to devote all my spare time and thoughts to the 
development of multiple telegraphy, I could not help 
thinking and dreaming of the speaking telephone. It was 
constantly in my mind.” (C. Vol. 2, p. 1603)—He was 
asleep, so far as any development of the telephone was con- 
cerned, and it was the subject only of dreams. 

The law, however, requires not sleep nor dreams, where 
the inventor seeks to carry the date of lus invention back 
in point of time as against other inventors; but it requires 
diligence and work. The great chasm between the summer 
of 1874, and the second dav of June, 1875, can not be bridged 
by dreams. 

“ A patentee whose patent is assailed upon the ground of 
want of novelty, may show, by sketches and drawings, the 
date of his inceptive invention, and if he has exercised rea- 
sonable diligence in ‘ perfecting and adapting’ it, its protec- 
tion will be carried back to such date; and in a race of 
diligence between rival inventors, the one who first per- 
fects an invention and embodies it in a distinct form, is 
entitled to priority. * * * * Independent of this 
provision ” (Sect. 15 of the Act of 1836) “he is entitled to 
priority of right to a patent who first reduces his invention 
to a fixed, positive form adapted to practical use.” 

Reeves vs. The Keystone Bridge (o.,4 Fish. 462 (Me- 
Kennan, J., 1877.) 

Mr. Bell produces no “ sketches” or “ drawings,” made in 
1874 to represent his alleged membrane conception, and no 
diligence whatever—not a solitary act—between that date 
and June 2, 1875. On the contrary, he shows immediate 
abandonment of the alleged idea, because it was deemed by him 
to be impracticable. 

“Tn considering this question of reasonable diligence, it is 
not sufficient to answer that he used diligence in re!Stion 
to some ofher invention or machine. The question is, Did 
he use diligence in perfecting that invention which he has 
made of the feeding apparatus?” 

Johnson vs. Root, 1 Fish, 368 (Sprague, J., 1858.) 

“The date of the invention is the date of the discov- 
ery of the principle involved and the attempt to embody that 
in some machine.” 


ob) 
(olt vs. Mass. Arms Co.. 1 Fish. 120 (Woodbury, J. 
1851). | 

Along in May, 1875, when his alleged membrane concep- 
tion had been for months abandoned as worthless, Mr. Bell 
was working with increased energy on his multiple and 
autograph telegraph inventions. In his letter of May 24. 
L875, to his parents, (C. Vol. 1, pp. 152—154) he uses this 
expression: “Since I gave up my professional work and 
devoted myself exclusive ly to tel graphy.” Hle was giving lit- 
tle or no attention to the transmission of speech, even in 
his dreams. se This is kept in the background just now, asevery 
effort is to be made to complete the autograph arrangement 
so as to have it used onsome line.” (Id. p. 1338.) 

On the well settled principles of law above stated, Mr. 
Bell is not entitled to carry the date of his invention back 
to 1874; and his alleged inchoate and confessedly incomplete 
speculations of that date may be dismissed from further 
consideration, on the ground that they are utterly imma- 
terial and irrelevant to the question at issue. 

Let us, then, turn to the second and third points under 
discussion. 

Second. The instruments made and tested in July, 1876, 
and the results of those tests. 

Third. The accomplishment of intelligible articulation in 
the spring of 1S76. 

The accidental discovery of June 2, 1875, was simply the 
discovery of an electrical fact and not of the speaking tele- 
phone, viz., that the vibration of an inductive reed in front 
of the pole of an electro-magnet in a circuit, will produce 
currents of sufficient strength on the line to vibrate audibly 
another similar reed, similarly arranged, at the other end 
of the line. (C. Vol. 2, Ans. 524, p. 1594). 

This discovery was made with multiple telegraph instru- 
ments such as are shown in Figs. 5 and 6 of his patent of 
March 7, 1876, (C. Vol. 2, pp. 1589, 1590; C. Exhibits, 
1007), and which were in substance the same as the instru- 
ments shown in Fig. 5, p. 111, C. Vol. 1, which he had had 
in his possession from November, 1875 (Ans. 330, p. 1595, 
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(. Vol. 2; Ans. 18; pp. 110, 111, C. Vol. 1), but had never 
knowingly combined together on one line before (C. Vol. 2, 
Ans. 525 to do. pp- 194. 1505). 

Having made this “discovery,” Mr. Bell (in strange for- 
getfulness of his obligations of “ honor” to Messrs. Hubbard 
and Sanders), set Watson at work to construct instruments 
with which to test the possibility of transmitting speech. 
And here, again, his conflicting statements show the unre- 
liability of his testimony. In his preliminary statement 
(C. Exhibits, p. 1008) he says he gave the order to Watson 
‘on the same day or shortly after;” in his testimony five 
vears later than his preliminary statement, his evolutionary 
memory had so developed that he is prepared to state (C. 
Vol. 1,159), that the order was given “immediately upon 
this same 2d of June, 1875.” The instrument was made 
soon afterwards. In his preliminary statement (C. Exhibits; 
». 1008), he says: “So far as | can recollect, it was not until 
the Ist day of July, 1875, that we were able to get the 
instrument in condition for trial.’ In his testimony (C. 
Vol. 1 pp. 140, 141), he says it was during the month of 
June, 1875, that the experiment with it was made. The 
experiment was tried as soon as the first instrument was 
made, for he says (C. Vol. 1, pp. 140, Ans. 77): “IT was anx- 
ious to try the instrument at once, and could not wait to 
have the duplicate receiver made; so, immediately upon its 
construction, | attempted to use it with one of my harmonic 
TCCE ive Ys.” 

He thinks that at these tests a battery was used in line, 
because the current employed was so powerful as to fre- 
quently tear the armature from the membrane (Ans. 77, 78, 
C. Vol. 1, pp. 140, 141). Of the results, he says, “1 do not 
remember definitely what the results were, excepting that 
[ was encouraged by them to reconstruct the instrument with 
a lighter armature” (Id. Ans. 77). This reconstrueted in- 
strument was then tested in the same manner as the other 
had been, and the results are stated in his letter of July 1, 
1875 (C. Vol. 1, p. 145) as simply enabling him to distin- 
guish the varving pitch of the voice——a result long before 
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(olt vs. Mass. Arms Co., 1 Fish. 120 (Woodbury, J. 
1851). 

Along in May, 1875, when his alleged membrane concep- 
tion had been for months abandoned as worthless, Mr. Bell 
was working with increased energy on his multiple and 
autograph telegraph inventions. In his letter of May 24, 
L875, to his parents, (C. Vol. 1, pp. 132—154) he uses this 
expression: “Since I gave up my professional work and 
devoted myself exclusively to telegraphy.” We was giving lit- 
tle or no attention to the transmission of speech, even in 
hisdreams. “ This is kept in the background just now, as every 
effort is to be made to complete the autograph arrangement 
so as to have it used on some line.” (Id. p. 135.) 

On the well settled principles of law above stated, Mr. 
Bell is not entitled to carry the date of his invention back 
to 1874; and his alleged inchoate and confessedly incomplete 
speculations of that date may be dismissed from further 
consideration, on the ground that they are utterly imma- 
terial and irrelevant to the question at issue. 

Let us, then, turn to the second and third points under 
discussion. 

Ne cond. The mstruments made and le sted in July, 1876, 
and the results of those tests. 

Third. The accomplishment of intelligible articulation in 
the spring of 1876. 

The accidental discovery of June 2, 1875, was simply the 
discovery of an electrical fact and not of the speaking tele- 
phone, viz., that the vibration of an inductive reed in front 
of the pole of an electro-magnet in a circuit, will produce 
currents of sufficient strength on the line to vibrate audibly 
another similar reed, similarly arranged, at the other end 
of the line. (C. Vol. 2, Ans. 524, p. 1594). 

This discovery was made with multiple telegraph instru- 
ments such as are shown in Figs. 5 and 6 of his patent of 
March 7, 1876, (C. Vol. 2, pp. 1589, 1590; C. Exhibits, 
1007), and which were in substance the same as the instru- 
ments shown in Fig. 5, p. 111, C. Vol. 1, which he had had 
in his possession from November, 1875 (Ans. 330, p. 1595, 
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C. Vol. 2; Ans. 18; pp. 110, 111, C. Vol. 1), but had never 
knowingly combined together on one line before (C. Vol. 2, 
Ans. 525 to 350, pp. 1594, 1505). 

Having made this “ discovery,” Mr. Bell (in strange for- 
getfulness of his obligations of “ honor” to Messrs. Hubbard 
and Sanders), set Watson at work to construct instruments 
with which to test the possibility of transmitting speech. 
And here, again, his conflicting statements show the unre- 
liability of his testimony. In his preliminary statement 
(C. Exhibits, p. 1008) he says he gave the order to Watson 
‘on the same day or shortly after;” in his testimony five 
vears later than his preliminary statement, his evolutionary 
memory had so developed that he is prepared to state (C. 
Vol. 1,159), that the order was given “immediately upon 
this same 2d of June, 1875.” The instrument was made 
soon afterwards. In his preliminary statement (C. Exhibits, 
». 1008), he says: “So far as | can recollect, it was not until 
the Ist day of July, 1875, that we were able to get the 
instrument in condition for trial.’ In his testimony (C. 
Vol. 1 pp. 140, 141), he says it was during the month of 
June, 1875, that the experiment with it was made. The 
experiment was tried as soon as the first instrument was 
made, for he says (C. Vol. 1, pp. 140, Ans. 77): “I was anx- 
ious to try the instrument at once, and could not wait to 
have the duplicate receiver made; so, immediately upon its 
construction, I attempted to use it with one of my harmonic 
recewvers.” 

Ile thinks that at these tests a battery was used in line, 
because the current employed was so powerful as to fre- 
quently tear the armature from the membrane (Ans. 77, 78, 
C. Vol. 1, pp. 140, 141). Of the results, he says, “ I do not 
remember definitely what the results were, excepting that 
[ was encouraged by them to reconstruct the instrument with 
a lighter armature” (Id. Ans. 77). This reconstructed in- 
strument was then tested in the same manner as the other 
had been, and the results are stated in his letter of July 1, 
1875 (C. Vol. 1, p. 143) as simply enabling him to distin- 
guish the varying pitch of the voice—a result long before 
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that time attained by the Reis Telephone with which Mr. 
Bell was already familiar, and which he testifies (Ans. 455, 
457, 438, p. 1642, C. Vol. 2) is not capable ot transmitting 
articulate speech. 

On July 1, 1875, Mr. Bell gave orders to Watson to con- 
struct a second instrument like that already made, and it 
was done within a day or two thereafter (C. Vol. 1, p. 144, 
Ans. $4). The two instruments were then put in line and 
tested, in July, 1875, one as a transmitter and the other as a 
receiver. 

At the end of July, 1875, Mr. Bell discharged Watson, 
who had been in his employ since the beginning of 1875, 
and made no more electrical experiments till after the issue 
of his patent (Watson, C. Vol. 1, p. 516, Ans. 179: Beli, C. 
Vol. 2, p. 1581, last sentence of Ans: 296, Ans. 297; Id. p. 
1666, Ans. 554). When his patent issued, the whole matter 
stood just where it was left at the end of July, 1875:— 

“('ross-(). 283. Am I to understand you that when your 
patent of March 7, 1876, issued, you had attained no better 
results than the results which you attained in Juue and 
July, 1875” And if that is not your meaning, please ex- 
plain more fully what vou meant by the last part of your 
last answer? 

“Ans. That is my meaning. (Bell, ©. Vol. 2, p. 1575, 
Ans. 285.)" 

Now, then, as the first membrane instrument was “ not 
in condition for trial till the first dav of July, 1875,” 
and as the second membrane instrument was not made till 
a few days after that, and as it took the two instruments in 
circuit to complete the apparatus, and as the experiments 
ceased at the end of July, 1875, and were not resumed until 
after the patent issued on March 7, 1876, and as he had 
never attained any better results up to the date of his 
patent than he attained in June and July, 1875, it is only 
necessary to inquire into the results of July, 1875. What 
were they—did he achieve the transmission and reproduc- 
tion of articulate speech or not? The answer is, emphati- 
cally, he did not. 

It is fortunate that we have, on this point, the most abso- 
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litte ly conclusive ie cord evidence, nade by Mr. Be // al thee fine, 
and at various times before he was subjected to great temp- 
tution to exaggerate the facts, and while his mind was un- 
biased and his memory fresh; otherwise his present testi- 
mony, with his wonderful skill in coloring facts by a mere 
turn of expression, might mislead the Court. He now 
endeavors to have the Court understand that speech was 
actually heard in July, 1875:— 

“Cross-Q. 287. When did you first svcceed in getting 
vour electric speaking telephone to transmit vocal speech 
s»> that it was heard and understood from the receiver? 

“Answer. Somewhere about June or July, 1875. The 
articulation of the instrument was not entirely intelligible at 
this time (/), but I feel perfectly sure that many words were 
understood, although T can not recall the details of any experi- 
ween made at this tiie when thee words were fully understood. 

“ Cross-Q. 282. Can you state the circumstances under 
which any experiment was made in June or July, 1875, at 
which any word was heard and understood through the 
instrument? 

* Luswer. My recollection of these CH pe riments is rery vaque, 
hut I remember distinctly that on one occasion | was 
speaking to a membrane telephone (of the form marked in 
this case as telephone of 1875) in the top part of Mr. Will- 
iams factory, 100 Court street, Boston, while Mr. Thomas 
Watson was listening to an instrument in the workshop 
below. I was interrupted by the sudden appearance of Mr. 
Watson, who had rushed up stairs in a state of great ex- 
citement, and who declared that he had heard vocal sounds 
proceed from the instrument to which he had been listen- 
ing, and that he could almost understand what was said. 
We then changed places, but [ was unable to hear any- 
thing on that occasion. This inability I attributed at the 
time to the noise of the machinery in the workshop, and 
to the fact that Mr. Watson was unable to throw out his 
voice with sufficient force to set the membrane of his tele- 
phone into good vibration. I have a general recollection 
hat numerous similar experiments were made during 
June and July, and that I, myself, obtained audible re- 
sults. It is my impression that a few common words or 
sentences were occasionally understood, but | can not give 
the details of any particular experiment in which this was 
the case. I only remember that the results were such as 
to lead me to the firm conviction that the speaking-tele- 
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phone was a fait accompli. In consequence of this I took 
out a patent for the speaking telephone without waiting to 
obtain better results. 

“ Oross-Q. 282. Am | to understand you that when your 
patent of March 7, 1876, issued, you had obtained no better 
results than the results which vou attained in June and 
July, 1875? And if that is not your meaning, please ex- 
plain more fully what vou mean by the last part of your 
last answer. 

“Ans. That is my meaning. 

‘Cross-Q. 284. Did Mr. Watson assist you in all your 
telephone experiments in June and July, 1875? 

“Ans. He did. 

“ (yoss-Q. 285. Inthe experiment to which vou referred 
in answer to cross-question 282, when Mr. Watson inter- 
rupted you by rushing up and announcing that he had 
heard voeal sounds, he also informed you that he could not 
make out through the instrament what vou said, did he 
not? 

“Ans. He did: he said “ he could almost understand what 
[ said. 

“('ross-Q. 286. He did not state any word that he 
thought he had heard, did he? 

“dus. I don’t remember; I can not recall the experiment 
in any detail; I simply have the general remembrance of 
the excitement which he manifested, and of my disappoint- 
ment at not being able to hear what he had. 

“(ross-Q. 287. From his excitement | should judge that 
that experiment had produced better results than any prior 
experiment; is that vour understanding? 

"fo. i may be so. 

“(ross-Q. 288. When vou exchanged places with him 
during that experiment you were not able to understand 
any words through the telephone, were you? 

“Ans. No. 

“ Cross-Q. 289. And if I understand you correctly you 
were also disappointed in not being able to personally verify 
Mr. Watson’s statement as to the result obtained. Am | 
correct? 

“Ans. Yes, in regard to that experiment. 

“ Cross-Q. 290. Do you remember any other experiment 
which you made between that time and the issue of your 
patent of March 7, 1876, in operating, or attempting to op- 
erate, speaking telephones? 

“Ans. | remember that I made a number of experiments 
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during June and July, the details of which I have for- 
gotten. 

“ Cross-Q. 291. Then your memory of that particular ex- 
periment, in which Mr. Watson rushed up stairs and made 
the announcement above referred to, is more distinct than 
your memory of any other experiment made after that and 
prior to March 6, i876, is it’? 

“Ans. Much more distinct than any single experiment 
made between those dates. While | can not recall with any 
distinctness the details of any particular experiment, | do have 
a very clear recollection of the general results of them all. 
[ felt convinced that I had solved the problem of the repro- 
duction of speech by electrical means. 

To say that this testimony is highly colored is, in view 
of the facts proved in this case, inadequate to the subject— 
it is essentially untrue. 

It is proved by Mr. Bell’s own writing at the time, that 
he did not get speech in 1875, and that when he ceased his 
experiments at the end of July, his mind was simply in this 
condition, to-wit: that he had discovered a principle, namely, 
the undulatory magneto electric current, which he thought 
would be necessarily used in a speaking telephone should 
such an apparatus ever be invented by anybody, but that the 
had not devised means for utilizing that principle on tele- 
graph lines. 

Only fourteen days after the cessation of his experiments 
and the discharge of Watson—while the matter was perfect- 
ly fresh in his mind—he wrote a letter to his financial back- 
er and prospective father-in-law, Gardiner G. Hubbard, (C. 
Vol. 2, p. 1675) of which the following is a copy, the italics 
being ours: 


SALEM, Mass, August 14th, 1875. 
Dear Mr. Hupparp: 

“On glancing back over the line of electrical experiments, 
| recognize that the discovery of a magneto electric current gen- 
erated by the vibration of the armature of an electro magnet in 
front of one of the poles, is the most important point yet reach- 
ed. TJ believe that it is the key to still greater things. The 
effects produced, though slight in themselves, appear to 
me so great in proportion to their cauge, that I feel sure that 
the future will discover means of wtilizindy currents obtained im 
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this way on actual tele graph lines. So important does it seem 
to me to protect the idea that I think some steps should be 
taken immediately towards obtaining a caveat, or patent for 
the WS of (f magneto electric current, whether obtained in the 
way stated above (by the vibration of permanent magnets 
in front of electro magnets) or in any other way. I should 
wish to protect it specially as a means of transmitting sim- 
ultaneously musical notes differing in intensity as well as 
in pitch. I can see clearly that the magneto electric current 
will not only permit of the actual copying of spoken utter- 
anec, but of the simultaneous transmission of any number 
of musical notes (hence messages) without confusion. 

“The more | think of it the more I see that the method of 
making and breaking contact so many times per second, 
is only the first stage in the development of the idea. 

“When we can create a pulsatory action of the current, 
which is the eract equivalent of the aerial impulses, we shall 
certainly obtain exactly similar results. Any number of 
sounds can travel through the same air without confusion 
and any number should pass along the same wire. 

“It should even be yy ssible for a number of spoken 1ies- 
sages to traverse the same circuit simultaneously, for an 
attentive ear can distinguish one voice from another, al- 
though a number are speaking together. 

“Don’t vou think it would be well to take out a caveat for 
the use of the nugueto-cleetric current? In its present un- 
developed state, it might be unwise to let Gray know anything 
about it, unless indeed, we could secure the principle of it in 
a patent.” 

Yours Respectfully, 
A. GRAHAM BELL. 
(;ARDINER GG. Hupbarpb, Esq.. 
(‘ambridge. 


This letter is conclusive evidence that, in Mr. Bell’s belief 
at that time, the speaking telephone had not been invented, 
but remained for “THE FUTURE” to discover. All he could 
say Was, that he felt sure that the future would discover it. 
His language concerning its discovery is all in the future 
tense: 

“T believe it is the kev to sti// greater things: [ feel sure 
that the future will discover means for utilizing currents ob- 
tained in this way on actual telegraph lines; when we car 
create a pulsatory action of the current which is the ex- 
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act equivalent of aerial impulses, we shall certainly obtain 
exactly similar results; in its present undeveloped state, it 
might be unwise to let Gray know anything about it, un- 
less indeed we could secure the principle of it in a patent,” 
etc., etc. “So important does it seem to me to protect fhe 
idea, that I think some steps should be taken immediately 
towards obtaining a caveat or patent for the wse of a maqueto 
electric current,” ete. 

This is the language of a man who thought he had dis- 
covered an underlying principle, but had not discovered or 
invented the means for applying it. If he had obtained 
even a single word of articulate speech in his July experi- 
ments, he would have known positively that he had already 
invented the “ means for utilizing ” these currents; and how 
different his language concerning it would have been! How 
swift he would have been to proclaim the great fact to Mr. 
Hubbard, and to base his conclusions upon it! 

But we have still. more conclusive record evidence upon 
the point: On the 28th day of December, 1875, he had his 
interview with Mr. George Brown, at Toronto, Canada, for 
the purpose of securing his pecuniary assistance in taking 
out patents in England on all his electrical inventions ; and, 
in that interview, he informed Mr. Brown of his July ex- 
perimentsand their results. He was, of course, under strong 
pressure to represent these results to Mr. Brownas favorably 
as possible. He drew a sketch of his July instruments ex- 
actly like Fig. 7 of his patent*, which figure is now relied 

* The sketches shown to Mr. brown, December 28, 1875, and the figure 7 
of Mr. Bell’s patent were both mere electrical diagrams, and not actual 
pictures of any apparatus. Watson (C, Vol. 1, pp. 324-5. Ans. 232, 23 2 
240.) says they are diagrams of the instruments made in June and July, 1875, 
Bell confirms this in his answers 12%, C, Vol. 1, p. 158; 395, C. Vol. 2, p. 
1620; 494, Id. pp. 1657, 1658. lle says, also, in answer 608, Id ap. 1696, 
that ‘“an.electrical diagram “is ‘a diagram that would illustrate the general 
electrical arrangements described in the specification, and that did not profes- 
to be exact drawings of the apparatus, or even to show many of the mechanical 
details of construction.” In his answer 392, same page, he says such diagrams 
‘do not pretend to show the full construction of the apparatus they illustrate. 
In his answers 25%, 260, 261, ©. Vol. 1, p. 198, Mr. Bell explains wherein 
these diagrams clo not exactly represent the instruments tested in June and 
July, 1875, although intended as diagrams of those instruments, 
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upon by the complainants as showing the speaking tele- 
phone, and he wrote under it, in his own handwriting, 
these words: 

“ First atte nipt to transmit the human voice. The varying 
pitel of thre roe could Ly discriminated hut not thee quality. A 
sort of mvutte ring eh ct was perceive i atthe ree ving end when a 
person talked ve ry loudly at the other end.” 

When Mr. Bell wrote, on that day, that the varying pitch 
of the voice could be discriminated, “but not the quality,” 
he wrote, in effect, that it would not transmit speech. He 
knew perfectly well from his studies of Helmholz’s investiga- 
tions that the transmission of “quality” meant the transmis- 
sion otf speech. 

“ (ross-@ £40. Isany telephone apparatus which will not 
reproduce quality capable of use as a speaking telephone? 

* Ans.—Certainly not. (Bell C. vol. 2, p. 1645.) 

“(ross-Q52. And, conversely, an apparatus which would 
not transmit and reproduce quality could not transmit and 
reproduce articulate speech; is not that true? 

“dns. It is true, recollecting, of course, that absolute per- 
fection in the transmission of quality is not necessary tor 
the reproduction of speech, but that the quality must be re- 
produced with sufficient exactness to enable one to recognize 
the speech transmitted.” (Cross, C. Vol. 2, p. 1751.) 

The complainants’ other expert, Mr. Frank L. Pope, tes- 
tified as follows. 

Ques. Would an apparatus which would only aceomplish 
what Mr. Bell himself stated on the 28th of December, 1875, 
to be true of the apparatus then represented, be of any prac- 
tical utility or use for the purposes of a speaking telephone, 
or for the transmission of speech? ) 

Ans. IL dowt think it would. (C. Vol. 2, p. 1412, Ans. 
25-4.) 

In producing * pitch ” but not “quality,” Bell, up to the 
date of his LS76 patent, had accomplished nothing more 
than Reis had done vears before:— 

“( ross-(). j/7. The Reis transmitter is not capable of 
transmitting articulate speech, is it? 

“Ans. Certainly not. 
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“(Cross-Q. 4/8. What characteristic of sound do you un- 
derstand the Reis Telephone to transmit and reproduce” 

“Ans. Lunderstand that the Reis receiver will produce 
a sound whose pitch or “frequency” corresponds to the 
frequency of the interruption of the current caused by the 
vibration of the Reis transmitter. 

“Cross-(Q. 479. That is, it will reproduce pitch, but not 
loudness or quality; is that the fact? 

“Ans. I believe so.” 

(Bell, C. Vol. 2, pp. 1642, 1645.) 

In fact, Bell had not, up to this time, accomplished so 
much as Reis had accomplished more than fourteen years 
previously. In his paper published in Germany in 1861 (C. 
Exhibits, pp. 1039 to 1045), Reis described (pp. 1045-4) how 
he obtained loudness as well as pitch, and on p. 1044, he 
says: “ Hitherto it has not been possible to reproduce hu- 
tia speech with a distinctness suffice nt for eve ri One, The 
consondits are for the most part reprod wee d pre tti/ distinetly, 
but the vowels as yet not in an equal degree.’ On the 7th 
of March, 1876, Bell had only gotten “a sort of muttering 
effect when a person talked very loudly at the other end; ” 
Reis had long before gotten distinct consonted sounds and 
indistinct vowels sounds. Bell had gotten “ varying pitch,” 
but “not quality; Reis had gotten varying pitch and some 
degree of quality. And vet, knowing all about the Reis 
Telephone, Bell is ready to swear (Ans. 437, C. Vol. 2, p. 
1642) that Reis’ telephone is of capable of transmitting 
speech, while he, Bell, had, in July, 1875, and by means of an 
instrument doimg far less than Reis. produced results ” such 
as to lead me to the firm conviction that the speaking 
telephone was a fast accompli.” (C. Vol. 2, p. 1575. Ans. 282.) 

[t is sufficient to say that he had done nothing of the kind 
and believed nothing of the kind—his experiments had been 
a total failure, so far as concerned the transmission of articu- 
late speech, or the element of “quality” which distinguishes 
articulate speech. Fourteen days after he ceased his experi- 
ments, he wrote to Mr. Hubbard that it remained for “ the 
future” to “discover:” nearly five months afterwards he 
wrote, for Mr. George Brown's information, that he had not 
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reproduced quality nor anything else but “a sort of mutter- 
ing effect.” 

On October 51, 1877, Mr. Bell read to the Society of Tele- 
vraph Engineers at London, England, a lecture giving the 
history of his invention, which is printed in full in C. Ex- 
hibits, pp. 879-910. In this lecture (pp. 899, 900) Mr. Bell 
described his 1875 experiments and their results and said :— 

“The results, however, were wiusatisfactory and discour- 
aging. My friend, Mr. Thomas A. Watson, who assisted 
me in this first experiment, declared that he heard a faint 
sound proceed from the telephone at his end of the cireuit 
but J was unable to verify his assertion. After many experi- 
ments, attended by fhe same only partially successful 
results, | determined to reduce the size and weight of the 
spring as much as possible. For this purpose | glued it 
piece of clock-spring, about the size and shape of my thumb 
nail, firmly to the centre of the diaphragm, and had a sim- 
ilar instrument at the other end; we were then enabled 
to obtain distinctly andibl effects.” (C’. Exhibits. p. 900.) 

Now that reconstruction and re organization of the two instru- 
ments of July, IST, by ie MOVING thre CNSS¢ ntial Ope rative parts 
and substituting “ piece of clock-spring glued to the centre of the 
diaphragm, was not done fil] the latte i part of March, or in April, 
1876. a month afte /" his pate nt issued! 

Watson testifies to this fact in his answers 226 to 233, 
inclusive, (. Vol. 1, pp. 524, 525: and Bell in his answer to 
cross-question 472, p. 1655, C. Vol. 2, admits the fact, say- 
ing: “My recollection agrees with his” (Watson’s), and 
also admits the fact in his answer 180, C. Vol. 1, p. 173. 

It thus appears from Bell’s London lecture, coupled with 
the testimony of Watson and himself: 

1. That they did not “ obtain distinctly audible effects ” 
with the instruments in the form in which they were tested 
in 1875, nor until after they had been reorganized and 
changed about the first of April, 1876. 

2. That the results of the first tests in July, 1875, were 
“unsatisfactory and discouraging.” 

5. That all subsequent tests with these instruments, up 
to their reorganization in April, 1876, were “attended by 
the same only partially successful results.” 
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4. That in all these tests, before the instruments were 
reorganized, Watson could hear only “a faint sound.” 

). that Bell could hear not even a faint sound—in fact noth- 
ing at all. 

6. That when, on December, 28, 1875, Bell wrote, in 
presence of Mr. George Brown, that “a sort of muttering 
eftect was perceived,” he wrote what he had learned from Wat- 
SON, but had not bee il able himself to verify. 

This statement of his London Lecture, that Watson heard 
only a sound and he, Bell, could hear absolutely nothing, is 
corroborated by his sworn preliminary statement of Novem- 
ber 20, 1878, wherein (C. Exhibits, p. 1009) he states as 
follows :— 

“T heard nothing, but Mr. Watson soon rushed up stairs 
and said he could hear my voice, but could not make out what 
[ said. We then changed places, but with the same result; 
he heard my voice, but I could not hear his.’ 

Even in his answer 252, C. Vol. 2, p. 1575, Mr. Bell 
admits that he “ was unable to hear anything on that ocea- 
sion.” 

Remembering, always, his admission in cross-answer 283 
(C. Vol. 2., p. 1575) that, until the issue of his patent, March 
+, IS76, he had never attained any hetter results than the 
results obtained in July, 1875, we see that evidence could 
hardly be presented more conclusive of the fact that, at 
least up to March 7, 1876, Mr. Bell had not attained « 
speaking te lephone. 

But the evidence on this point has not yet been exhausted. 

(;ardiner G. Hubbard, Mr. Bell’s financial backerand now 
his father-in-law, was examined as a witness for the Bell 
Telephone Co. in the Dowd suit, and his deposition in that 
suit was introduced by the complainants in this suit and is 
printed with their exhibits (C. Exhibits, pp. 955 to 966). 
Ile was questioned (p 957) about Bell’s letters from May 4, 
1875, to September 28, 1875, and then (p. 958) the following 
question and answer appear :— 

“Int. 12. State whether or not vou remember, during the 
period of these letters, seeing Mr. Bell have an apparatus 
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in which the reed was attached to a membrane, and, if so. 
how was the membrane to be moved or vibrated”? 

* Ane | remember distinetly two instruments to each of 
which a membrane was attached, and think a reed was 
fastened to the membranes, but | am not certain, and that 
he nnadertook Ta speak ho one membrane while \Lr. Watson 

he other instrument. The in- 


and mvself was to hear at 
ee , ad 
struments Were so arranged that the membdranes could he 
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telephone experiments in June and Julv. 1S75” 
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That Watson ceased work. for him at the end of July, 
IS75. and Bell ceased work at the same time: 
p. 1674: Ans. 521, Id. pp. 1665- 
t: Ans. 565, Id. p. 1676 ef seg; Watson C. Vol. 1, p. 316, 


i 
en 
i. 


And that Bell made no further electric experiment till 
after the date of his patent 

(Bell, Ans. 297, C. Vol. 2, p. 1581 

It will therefore be seen that Watson's testimony as to 
when /e first heard articulate speech through a telephone is 
as material and important as that of Bell himself. Watson 
testifies as follows 

“Thave no recollection of having understood anything thitt 
was said through the te ephone p Vor to Mareh 10. 1876.” 

(Ans. 146, C. Vol. 1, p. 512 

Na Wat Be pp. 205, 204, Ans. 15 to 15. Watson describes 
the experiments of June and July, 1875, and their results, 
to the same effect as Bell described them in his London leec- 
ture. He savs he “could heara faint sound” and Bell could 
hear “nothing.” In his Ans. 16, p. 204, he tells us what 
Bell “expected” to do with the discovery of June 2; and in 
his Ans. 17, same page, he tells us what Bell was “confi- 
dent” he could do if he could only “ ultilize” that discovery. 
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This last Ans. should be read in connection with Bell's let 
ter to Hubbard of August 14, 1875, C. Vol. 2 p. 1675 

ell, Hubbard and Watson are the three men, of all living, 
who were in a position to know what results were or were 
not obtained through thoseinstruments of S75. Bell admits. 
in his letter of August 14, 1875, that the sp uking tele phone 
was vet a thing for “the future” to “discover; in his 
paper of December 258, 1875, that the Instruments lad not 
reproduced “quality * and that he, himself, had never heard 
even a faint sound through them: in his London lecture, 
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that “the results were unsatisfactory and discour: 
only “the same’’ results were obtained up to the time when 
he applied the clock spring about the first of April, 1S75: in 
his preliminary statement of November 20, IS7S, that hi 
had not heard a sound through these instruments in 1875, 
nor anv “ intelligible articulation ” through avy instruments 
until March 10, 1S76: and. ae his testimion Le the Siltnie 
effect Watson swears positively that he never understood 
a word through any telephone apparatus till Mareh 10, 1876 
and Hubbard corroborates them both ' That would Sec 
to dispose of the question The instruments were not pre- 
served and “ure not in ev dence SOTLE prarts of them are 

and an alleged COpN made from HenOry Is, but not the 
originals in) their entirety Mr Bell describes the Comsirus 

tion of these Instruments (C. Vol. 2, pp. 1582 to 1587) and it 
appears, (p. Loss) that the armature of the one was made at 
first with a pivot hinge but it was subsequently removed 


and another and different armature, with a leather hing 


In fact, the experiments of Juiv, 187 » Were So thsatlisiaciory and aisco 
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came the experiments of June Jd, PST bhis was followed by per 
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; 4 , 7 : 
nn Sire piess hen During this period mV mite Was a4 Lia tit 
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plete hreakdown ot rn health bout the end of duly or the ComuUencenier 
Augus! Bell, C. Vol. 2. pp. ltt: 1664. Ans. 51 ‘* About the end 
Ju V the experiments were suspen ied on account of the iliness of Mr. Wa 
son. ancl when he had recovered | was in ne condition to resume work 13 
about the commencement of Vugust ri newnith tae complete ‘ Vruneh Ge 


(ld. p 1674, Ans. 560, 
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applied In its place; also (}). LoS4) that the <econd one was 
made with an armature attached bv a leather hinge; 
and (p. 1585, Ans. 302) that he is unable tv 
produce anv of the armatures that were used with 
either of those instruments in July, 1875, with a leather 
hinge, and (Id. Ans. 503) is unable to give accurately the 
details of the two leather-hinge armatures as to size, dimen- 
sions. weight. &c.. except by mere guess-work. It also ap- 
pears [rom his testimony. (. Vol. 2. }). 1585, that various 
changes were made in the mode of attaching the armatures 
to the centre of the diaphragm, one method being to use a 
cork with i metal washer. another beg to use a little 
metal pillar in place of the cork, and that “these jmprove- 
vents. however. did not mect the ditticultics of the case.” and that 
membranes of different thickness, and armatures of differ- 
ent thickness, were tried 

It further appears from lis answer 177, C. Vol. 1, p. I 
that prior to the issue of his patent of Mareh 7, 1506, he 
never constructed or used anv membrane “ telephones ” ex- 


cept the two instruments of June and July 1875; and from 
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S79. Any attempted reconstruction of these Instruments 
in 1879. or sinee, would, of course, be mere guess-work, and 
would be essentially affected by the new knowledge of the 
requirements needed for suecessfully transmitting speech 
Watson testifies (C. Vol. 1, p. 528, Ans. 259) that, in re- 
constructing these instruments for exhibits in the sutt, /e 
Lead to supply hie HISSLNY pitts Si pply fro Tae mory and judg- 
vent: and (Id., Ans. 260), that he cau not swear that the repro- 
dueed inatruments are evract e pir ea of thé originals in) all 
respects, but only the best he could do from memory, aided 
by the presence of the few parts which remained extant. 
All such alleged reproductions, and all alleged tests made 
with them are, theretore. inconclusive and Incompetent. It 
=: absolutely certain that the instruments made in 1875 


never transmitted and reproduced audibly a single word of 
articulate speech. 


Bi lls First Reproduction of Speech was wath (rr x TPrausnette; 

We have observed, both from Watson’s testimony (C. Vol 
1, p. 912, Ans. 146) and from Bell’s preliminary statement 
(C. Exhibits, p. 1011), that intelligible articulation was ob- 
tained through something, on Mareh 10, 1876, although net 
through the instruments of July, JS75. either in their origt- 
nal or modified form 

This part of the history is instructive and interesting, 
and deserves special mention 


In his preliminary statement (p. 1011) Mir. Bell savs 


*] ought to state that J di Ol, before the tiling of wey ap 
plication,” (Februarv 14. 1S76) “cous truet the clevicea dearribe: 
iT Mid specmeation fo Perpiyened ‘ is te ité cf $4 yvoltuie q*}? 
Cult as means for producing an undulatorv current. J was 
in Washington the first fi rus in Mareh. and tmmediately 
Oi Wit return | constructed al apparatus having et wire 


attached toastretched membi ine, Alpping nto a Vess lcon 
taining water, forming part of a circuit, the resistance of 
elreuit being varied by thie Vibration tf thie membrane. whiel 
caused the wire to dip more of lees feonk rites thy lreptrial 
(This Was i laud trays) tte? 

“On the 10th dav of March, Mr. Watson and mvself tried 
this Apparatis is 1 Trttpsincitte ? “Ine fhig sthie/ sp) a7, corpecethiet re 
depicted i Wey porte wi as a Ce ane end obtarmed it) 
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Watson (C. Volo 1, pp. 309 to 316) describes this liquid 


transmitter and this receiver he receiver. he savs. (Ans 
I2oy was “a harineowie receives and,(Anms. 124) a was "al 
‘ } ‘ *) j fi j j j j a j j 
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aT, Fiv b. of Be is gute, / of March 7. JS76—that is to su, 
it was not one of the alleged telephone tustruments of July, 1875, 
but was a multiple telegrapl bstrumenl The transnetter 
he describes in answers 125, 147, 148, 149, 150, 164, and 
illustrates It inanswer 149 bv a sketch printed on page 515, 
C. Vol. ] 

It thus appears that neither of the imstruments tried in 
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Mareh, 1876, was like the alleged membrane telephone in- 
struments of July, L875. 

Now by reference to C. Exhibits, pp. 14 to 16 it will be 
seen that Bell’s application for the patent of March 7, 1876, 
was filed on Feb. 14, LS76, and was soon afterward suspended 
bv the examiner by reason of a carea/ filed by another person 
on the same dav, but two hours later. Who this eaveator 
was, and what his caveat was for, appears ” the letter of 
Elisha Gray to Mr. Bell, ang in C. Vol. 2, p. 1625, and 
in Bell’s answer 491, C. Vol. 2, p. 1657: and pe entire caveat 
(Elisha Gray's) is printed in C. Exhibits, pp. 869 to 878, 
with copies of the caveat drawings attached. By comparing 
Watson’s sketch (Exhibit Watson Sketch No. 1), C. Vol. 1, 
p. 313, with the drawings of (Giray’s caveat of Feb. 14, 1876, 
it will be Seell that the transite rs are substantially TG ntical / 
lt was Gray’s liquid transmitter, then, that Mr. Bell caused 
to be constructed “immediately on” his “return” from 
Washington, in “the first few davs in March,” 1876, and 
with which he, for thre first tinne in his life, “ obtained intelli- 
gible articulation.” 

Now bv reference to Bell’s letter to (iray, C. Vol. 2 » Pp. 
1627, it further appears that Mr. Bell knew that this caveat 
“had something ty do with the vibration of awire in water. and 
therefore conflicted with my (Bell’s) patent,” and by reference 
to C. Vol. 1, pp. 195 to 197, it appears that Mr. Bell had 
been to Washington and had an interview with the Patent 
Office examiner, Wilber, who ordered the interference, and 
had carried away from that interview the impression that 
the conflicting point was with reference to the “vibration of 
the ome a ii mercury or other liquid.” (Ans. 
255, C. Vol. 1, p. 

The ch e was dissolved on the 25th of F ‘ebruary, 
L876. (See examiner's official letter of that date, C. Exhibits, 
p. 16.) When Bell had the interview with the examiner, 
the interference “had already been dissolved.” (Bell, 
Vol. 1, top ofp. 196.) Bell's visit to Washington therefore was 
between February 25, 1876 and March 7, 1876, or, as he says, 
in his preliminary statement, “in the first few days in March.” 


— 
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It was during that short period that he learned of what 
(rray had been doing, and it was an COMSE pence of that infor: 
mation that he hurried back to Boston, called Watson again 
ito his employ, and set him at work to make a liquid transniat- 
ler 
preliminary statement C. Exhibits, p. 1011, and see, also, 
Watson’s Ans. 152, 153, C. Vol. 1, p. 515). Watson testi- 
fies that it was with (¢/is transmitter that they first got 
speech. Bell says, in substance, in his preliminary state- 
ment, C. Exhibits, p. 1011, that it was with ‘Ais transmitter 
that they first “obtained intelligible articulation:’ and 
Watson’s enthusiasm, mentioned in his 136th Ans., C. Vol. 
1, p. 311, shows that the result was unprecedented and ex- 


an instrument which he had never before made (See the 


citing. 

Now, as soon as they got speech, did they leave the date 
simply to the uncertainties of memory? Not at all—Wat- 
son wrote down and preserved, ina memorandum book, the 
very words which were heard through the instrument. (See 
Ans. 120, C. Vol. 1, p. 509). Hlere is the memorandum— 
we March LQ), 1876. Mr. Watson. come here 2 I wand you”. How 
do you do? God save th (Jucen, and several other articulate 
sounds,”’ They weer recorded (Litt) articulate sound before that 
day. (Watson, Ans. 167, C. Vol. 1, p. 514). The result 
produced great enthusiasm: 

Yet it took “an hour or two” (Watson. Ans. 157. C. Vol. 
1, p. 311) to get these fifteen words and several other articu- 
late sounds! Watson savs he can not sav how much was 
attempted to be transmitted that was not heard, but he con- 
siders it “highly probable that many words were spoken at 
the transmitter that were not understood at the receiver 
during that experiment ” of Mareh 10, 1876. (Ans. 141, p. 
O11. Id.) 

Again: Even this liquid transmitter required experi- 
ment and change, after the date of Mr. Bell's patent, in order 
to make it operate. It was first tried about the date of his 
patent, or a day or two after, and would not operate sue 
cessfully. (Watson, Ans. 156, p. 514, to Ans. 175, p. 316.) 
Those changes were afterwards made and then it worked. 
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Watson does not remember what all the charges were. 
(Ans. 160.) 

“ Cross-Int. 174. Betore these changes were tested on 
Mareh 10, 1876, had you or Mr. Bell any knowledge of 
the striking results which they would produce, or was vour 
knowledge of their effect gained only from the test of 
March 10? 7 

* Ans [ hadn't the slightest knowledge myself what the < 
effect would be of the changes, and | don’t think Mr. Bell 
had.” 

‘(ross-[nt. 1775. In the state of the art at that time I sup- 
pose the effect of those changes could hot have been known 
CXC pt by actual CX pel iment and test, could it ? | 

Ans That 1s m\ opinion . (pp 1, 316). 

In other words, Mr. Bell. on March 7, 1876, had not the 
knowledge requisite to construct an operative liquid trans- 
mitter, or direct Watson how to make one, but it required 


further « xperiment after that time, to enable him to acquire 
that knowledge and when the changes were about to be 
made and tested, neith i¢ LO} Watson could predict what 
their result was going to be! The work which they were 4 
then doing, was manifestly the proper nied ordinary work | 
of invention—the invention had not, up to that time, been 
completed. When the complainants argue that Mr. Bell 
deseribed a liquid transmitter in lias patent, we answer that 
how Mr. Bell could have de- 


scribed in such “clear. full and exact terms” that a skilled 


| 


it is cifficult to understa 
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mechanic could make and operate it, that which he himself 
did not al that thine know how th make and operate. 
And further: The complainant’s own expert, Mr. Pope, 
testifies (C. Vol. 2, pp. 1424 1425, Ans. 500, 501) that when 
he made his report to Mr. Orton in 1877, a liquid trans- 
mitter was a thing unknown to him, although he was then 
familiar with Bell’s patents, (Ans. 500); and that the de- 
scription in Bell's patent of March 7, 1876, is not sufficient 
to enable a person skilled in the art to make, without further 
experiment, i practically operative speaking telephone 
transmitter on that principle. (Ans. 501.) / 
Let it be noted that this was a resistance telephone—th< 
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tp ly thet (lathe never Ope ‘> 


maguelo apparatus of July, IN Joo. hen 
ated, A month afterward, about April IS 6, they re- 
organized it experimentall with the small plece of clock 
spring, about the size of a thumb nail, clued to the centre of 
the diaphragm, und then, for the first time, that too Oper- 
ated: and the instruments thas operated, were almost exact 
duplicates of Gray's caveat recerrers ! 

At this test of Mareh 10, LS76, where were the instru- 
ments of LS75” llad their results been so * Unsatistactory 
and discouraging ” to \lr. be |] thacet they Were already dis- 
miantled or destroved? If they were in existence, and Mi 
Bell or Mr Watson had thi =lolitest confidence L}) then 
working, if i, didn l they use one of the mi Us a peceiier, u tli thee 
hiquid frausimitler 7 Whv take thr linperiect multiple tele- 
graph instrument as a recelver., W ith cl rae mbrane telephon 
recelver righ al hand read lor use? ven atte) making 
a successtul test with the harmonic receiver. whv didn't 
they try the alleged *telephon recelvers? — They seen lo 
hictne substantially abandoned the mstruments of - July. J8S7S. 
ven after getting speech through other and different instru- 


ments. on Mareh 10. 1S76. thev do not recur to them nor 


. 


attemipl to test them. nor do thev ever atterwards uppear 
A month afterwards. the make The agneto ~ thuml bial! 
Instruments, which Watson savs (Ans. 250,251. p. 525) were 
new instr urents—not the old ones of July, 1S75 


‘Cyross Int. 200. Who made that instrument and when’? 


‘Aue think did, just before it was tested 
(ross Int. 23] It was made after Marel, 10, 1876, was 
it not? 
‘* A8 Aecording fe my recollection 


Again— 

“(voss-[nt. 226. To the best of vour recollection, how 
long after March 10. 1876. was it that you rst heard 
spoken words successfull transmitted over that hayhneto- 
instrument? 

“ tus. To the best of mv recollection during Mareh or 
Apri, S76. 

Bell himself testifies 
* Int. 180. When did you first construct a membrane 
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telephone with a piece of clockspring about the size and 
shape of vour thumbnail, glued to the centre of the dis- 
phragm? 

“Ans. Shortly after the granting of my patent of March 
7. 876; | think within the month of March.” 

Even of these “thumb-nail ” magnetos of April, 1876, Mr. 
Bell, in his London lecture of Oct. 31, 1877, after stating 
Corie question and Wiser SuUcce ssfully hie ard through the mn, TO his 
vreat satisfaction and delight, said: 

a fi is (1 ie stake, howers *, 10 SU PPOse that thre articulation wis 
hy any means perfect, and expectaney, no doubt, had a great 
deal todo with mv recognition of the sentence; still the ar- 
ticulation was there, and I recognized the fact that the in- 
distinctness was entirely due to the imperfection of the in- 
strument.” (C. Exhibit p. 901). * 

It is clear, therefore, that Mr. Bell never succeeded in 
reproducing speech with ¢vy apparatus until March 10, 1876, 
or a ith Lied, miadguee hy astern wuts wetil April, ISTG, and thre it only 
imperfectly. This faet was admitted by Mr. Storrow, in his 
argument of the New Orleans cases in 1886, where, referring 
to the test of July. IS75, he said: * Which, it is claimed, 
and probably truthfully, did not amount to the intelligible 
transmission of articulate words.” (See his printed New 
Orleans argument, pp. Ob.) 

True, Mr. Bell endeavors to furnish a plausible explana- 
tion Why he never heard any speech before, evidently tak- 
ing his cue from his counsel in a leading question, 91, C. 
Vol. 1, p. 445 

“Int. 91. Was Mr. Williams’ workshop a quiet place or 
a noisy place at the time that vou tried those experiments? 

ram. aA verv noisv place.” 

Following this manifest hint, he swears (C. Vol. 2, p. 1575) 
as follows:— 

“We then changed places, but | was unable to hear any- 
thing on that occasion, This Inability J attributed at th 


* These instruments were perfected in the fa// of 1876, up to which time 
their results were very poor. See memoranda of Bell's experiments printed 
in ©, Exhibits, pp. 39 to 45; and Gray's description of Bell's Centennial Ex- 
hibition, quoted in Pope's deposition, © Vol. 2, p. 1452: and the Centennial 
Reports, (. Vol. 1, pp. 256, 258 
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time to the noise of the machine ry jie the workshop, and to the 
fact that Mr. Watson was wuahble to throw out his voice with 
suflicu ut force lo sel the rnembrane of lis telephone in) pA Th | 
Vibration.» 

Neither of these last statements can be credited. One of 
‘hem he has, himself, flathy contradicted in lis preliminary 
stutement, (C. Exhibits, }?. L009), where he savs: 

“We then changed places, but with the same result; he 
heard my voice, but 1 could not hear his. * * * Lam free 
to say that the results were not as good as | had expected, 
but J believed that the failure to obtain better results was due to 
the Lip rfect construction of thee instruments, or to their parts 
not be ing prope ‘ly proportioned” 

The other of these two statements is substantially con- 
tradicted by Mr. Bell’s memorandum on the sketch shown 
to Mr. George Brown on December 2S, 1875, which states 
that “A sort of muttering effect was perceived at the receiv- 
ing end when a person talked very /oud/y at the other end:” 
and also by Watson (C. Vol. 1, p. 203) who savs: “J shouted 
into the membrane telephone. Mr. Bell listened at the re- 
ceiver. I think he heard nothing. We changed places. 
He shouted at the telephone and I listened at the receiver. 
Ll could hear a faint sound.’ Bell says, in his London lee- 
ture (C. Exhibits, p. 900) “after many experiments attended 
by the same only partially successful results,” &e. Ke. 

The excuse attempted in his 282d answer is, therefore, not 
the true explanation. It only shows how careful we must be 
not to ucceprt the uncorroborated statements of Mr. Bell. In 
fact, itis absurd on its face. Does anybody of conmon 
sense believe that if Mr. Bell was anxiously experimenting 
to get articulate speech, and thought that the noise of Will- 


jams’ workshop prevented him from hearing it, he would not 


have tried the experiment somewhere else, or in the evening 
when the machinery was not running? <And that if he 
deemed Watson’s voice defective, he would not have tried 
that of some other person? There is no pretense that his 
own voice was defective, but, although, he too, shouted, 
Watson could hear no words from him—nothing but a faint 
muttering effect. 


PART H 


We have called attention to the proved fact that Mr. Bell 
vbtained his first reproduction of speech electrically through 
Gray's liquid transmitter, on March 10, 1876, a few days 
after he had acquired knowledge of Gray’s caveat at 
Washington. We desire the court, in this connection, to 
note the following facts, viz.: 

1. That Bell had never made, nor attempted to make, 
such a transmitter, nor any experiment in that direction, 
until afte r hee had knowled ye of Gray s caveat, (¢ e Vol. s }). 173, 
Ans. 177.) 

2. That all of Bell’s telephonic apparatus and experi- 
ments, prior to his knowledge of Gray's caveat, were mag- 
neto-electric apparatus aud experiments. 

>. That Bell's letter of August 14, 1875, shows that he had, 
after reviewing all lis theories and experiments, settled down 
upon the conviction that fhe magueto-elect. ic current was the 
current for specch-trausmission, and the “ current” or “ prin- 
ciple ” to be patented, and was perfectly well aware that he 
had not invented an apparatus adapted to the successful use 
of such current for such purpose, but believed that “ the 
future” would “discover means of utilizing” his theoretie- 
ally correct current, 

4. That, just prior to going to Washington, about the 
first of March, 1S76, he was again commencing to devote his 
energics to his autograph tele graph. “Few, ifanv,experiments 
relating to the autograph telegraph, or indeed to any elee- 
trical subject, were made between the end of July, 1875, and 
March, LS76. Af that tired / WS again working at the com- 
bination of instruments necessary to put my autograph 
telegraph into practical operation, as Mr. Hubbard and Mr. 
Sanders thought that it would prove the most immediately 
valuable of all my inventions.” (A. G. Bell, Ans. to X. Q. 
dd4, p. 1666, ©. Vol. 2). 

o. That his trip to Washington sudden/y caused him to cease 
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his autograph te le graph CM pH riments, aud to re-enter A the work 
of telephone experiments. It also caused him, for the time be- 
ing, to neglect the magno-electric current, which he had 
before believed to be the only current adapted to souna- 
copying, and to go to work experimenting with Gray's 
variable-resistance curvent—a different current altogether. 

6. That,after getting speech through Gray's liquid trans- 
mitter, on March 10, 1876, he immediately resumed experi- 
ments with his magueto-clectrie current and apparatus for 
speech transmission, but reconstructed the apparatus, and in 
April, got speech through it. 

7. That this reconstructed apparatus of April, 1876, 
was so reconstructed that it was not like his apparatus of 
July, 1875, but was exactly like the receivers shown in Gray's 
caveat! 

The 1875 instruments of Bell are illustrated by the cut 
shown on p. 1012, C. Exhibits. They had a stout bar-arm- 
ature extending in an inclined direction from the edge of 
the case or box to the center of the diaphragm, being hinged 
at one end to the case and attached at the other end rigidly 
to the centre of the diaphragin—obviously a mode of con- 
struction borrowed from the prior Scott phouautograph, from 
which it differed only in substituting an armature for the 
stvlus of the phonautograph, and making this armature- 
stylus terminate at the centre of the diaphragm instead 
of prolonging it bevond the Opposite edge of the case as 
in the phonautograph. 

The April, 1S76. PeCOMWE: suppressed this hinged armature, 
and substituted for ita sma’l, round, thin plate of inductive metal 
shellace d to thre coulre of thre diaphragu—a const ruction exactly 
like that shown in the receiver of Gray’s caveat. As this 
receiver was to be used with a magneto-electrie current, the 
transmitter would simply be a copy of the receiver, and 
hence, it was duplicated for a transmitter. 

Thus, immediately after knowledge of Giray’s caveat, Bell 
went to work and made Gray’s liquid caveat-transmitter, and 
then went to work and made Gray’s caveat-receiver, and he 
got his first speech on March 10, through Gray’s transmitter 
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and his second speech in April, through a pair of Gray’s 
receivers. Comment is unnecessary. 

S. In May, 1876, he delivered a lecture on the telephone 
to the American Academy of Arts and Sciences, in which 
he described and exhibited his magneto-electrie telephone, 
and also the liquid transmitter, but did not give Gray the 
eredit due for the latter invention and its associated varia- 
ble-resistance current. (See C. Exhibits, pp. 67 to 77.) 

% In June, 1876, Bell exhibited his magneto-electric 
telephone at a meeting of a number of eminent persons at 
the Centennial, where it made a great sensation. He 
alleges that he had a liquid transmitter present among the 
instruments exhibited: but Llisha Giray, who was prose nf, 
and Prof. Barke Le whe virtually conducted thie exhibition. hoth 
deni that any such dustrument was pres yl. (Garay, Overland 
Record, Vol. IN. p. 2011; Barker, Additional Proofs p. 6-50.) 

10. In the meanwhile Bell was studving and experiment- 
ing to perfect the magneto-telephone, and, in the fall of 
IS76, about November 12 (see C. Exhibit, p. 44), it was 
perfected bv the substitution of a metal-plat diaphragi, und 
a permancut magnet, instead of a battery, to polarize the 
electro-magnet. 

11. Bell applied for a patent on this perfected inven- 
tion in January, 1877, and obtained it January 50, 1877. 
This is a pate yal for f nuiquelo-te lephon — for a combination 
of mechanical iustrumentatitics, and not for a mere current- 
theory. 

12. In this patent Bell refers to the variable-resistance 
transmitting in the most careful aud quarded mdnuer, asa trans- 
mitter which he had deserihed and exhibited atthe meeting of 
the American Academy of Sciences in May, 1876, which was 
true; but wof as a transmitter which he had tnrented, which 
would not have been true. The apparent intention was to 
make the reference a means of afterward expanding § his 
claim by construction, but to avoid swearing that he had 
himself invented the variable-resistance current and trans- 


mitter. 
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With a thorough knowledge of the above facts, the court 
will now be prepared to enter upon the discussion of Mr. 
Bell's two patents, and of the further matters affecting their 
scope and validity. /, ) : 

4 ‘ j 
—_—_———r 
Wuat Bett PATENTED ON Marcu 7, L576. 


Ilis Theory of Copying Sound Llectrically. 


We have now seen that, on Mareh 7, 1876, Mr. Bell had 
never made an operative telephone, nor obtained through 
his instruments an audible word, nor been able even to 
hear the faintest sound through them himself; but, without 
waiting to invent means for utilizing the electrie current for 
speech-transmission, had determined to patent what he felt 
sure would prove to be the “current,” theory or “ princi- 
ple” of the future telephone, if it ever should be discovered. 

Let us now consider what this theorv was. 

Mr. Bell had long been familiar with the laws of sound, 
as explained by modern science. He knew that any sound 
consists of a succession of aerial waves, each of which waves 
is made up of one air-condensation and one air-rarefaction. 
He knew that the air-particles in a sound-wave move, at 
each condensation, forward from, and, at each rarefaction, 
Lackward towards, the exciting cause of the sound. He also 
knew that the amplitude of vibration of this movement de- 
termined the loudness, and the rate or number of the vi- 
brations per second determined the pitch of the sound. 

Ile thus saw that everv sound-wave exhibits three essen- 
tial characteristics—the air-particles must move alternately 
forward and backward, or reverse their direction of move- 
ment, or else there could be no vibration, and consequently, 
no sound. They must also exhibit a certain amplitude of 
vibration, corresponding to the loudness of the given sound, 
and varving if the loudness varied; and they must vibrate 
at a certain rate per second, corresponding to the pitch of 
the given sound, and varying if the pitch varied. 

Of these three characteristics, the to-and-fro movement was the 
most conspicuous and fundamental, because without it there could 
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he no sound wave at al/; while the varying amplitude and rate 
were secondary characteristics, serving merely to determine the 
nature or character of any particular sound caused by the 
to-and-fro movements of the air-particles. 

With this knowledge of sound, he engaged as early as 
1872 in the work of trying to invent a multiple-telegraph, 
by which a number of telegraphic signals could be trans- 
mitted over one wire simultaneously without interfering 
with each other. To accomplish this it was only necessary 
to utilize differences of pitch; for, if two telegraph trans- 
mitters, A and B, were arranged to vibrate by mechanical 
motive-power at different but definite rates per second, and 
each to throw an electrical impulse upon the line at every 
vibration, then two telegraph receivers, A' and B', adapted 
to be moved by such electrical impulses and tuned to vibrate 
at the same rates per second as the respective transmitters 
would, by what musicians call “sympathetic vibration,” 
pick out and respond to the signals of their respective 
transmitters: that is to sav, receiver A' being tuned to the 
same pitch as transmitter A, and receiver B' to the same 
pitch as transmitter B, then receiver A' would respond only 
to the signals of transmitter A, and receiver B' only to the 
signals of transmitter B; and thus each message would be 
received only by the instrument intenlel to work with the 
particalar transmitter emploved in sending that message 

While engaged upon this multiple-telegraph invention. 
in LS72 or 1875, he read Baille’s article on speech transmis-> 
sion by electricity, published in this country in L872, in the 
work entitled * The Wonders of Electricity 2 and this ar- 
ticle both directed his attention tothe possibility of eleetric- 
al speech-transmission and informed him of the main sete:n- 
tific laws involved in such possible transmission. We get 
the faets from Mr. Bell’s Harmonic Interference Statement, 
(C. Exhibits, pp. 980-981), where he says:— 

“Somewhere about November, 1875, an article entitled 
‘The Acoustic Telegraph, published in ‘The Wonders of 
Electricity, led me to substitute steel plates for tuning- 
forks in my telegraphic experiments. Two transmitting 
instruments and two receiving instruments (specimens of 
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which are still in my possession in their original form), were 
made like those shown in Fig. 5. These were arranged on 
circuit, as shown in Fig. 6.” 

Baille’s article, (printel in D. Add. Proofs, pp. 42! 
451) refers first to Helmboltz method of reproducing artic- 
ulate sounds by synthesis, and then describes what was al- 
ready known to the world as Charles Bourseul’s proposed 
method of, and apparatus for, transmitting and repro- 
ducing speech electrically, in the following language, the ital- 
ics being our own :— 

“This is not the place to discuss such theories, but if we 
grant that there is any truth in them, we can understand that the 
acoustic telegraph can be invented and can transmit the living 
voice. Already experiments have been made in this di- 
rection. <A vibrating plate produces a sound, and according 
to the rapidity of the vibrations, these sounds are sharp or 
flat. Ateach of the vibrations the plate touches a small 
point placed in front of it, and this contact suffices to throw 
the current into line; when the plate ceases to vibrate 
and returns to its position of equilibrium, it no longer 
touches the metal point and the current is consequently in- 
terrupted. By this means is obtained a series of interrup- 
tions, more or less rapid, according to the sound, the eur- 
rent being thrown into line and interrupted once for each 
of the vibrations. df the extre meity of the line the current en- 
ters (fii ¢ lectro meadiuel if hich attracts another vibrating plate of Site 
and quality identical with the former. Attracted and repelled 
very rapidly, exactly and is papudly in faet as the plate mentioned 
above, this second plate gives forth a sound which will 
have the same musical value as that of the other, as the 
number of vibrations per second is the same in both cases.” 
etc., ete. 

Inthe original Bourseul article, published at Paris, August, 
1854, and printed, for this court, in the pamphlet entitled 
“Reis pamphlet—Reis and Bourseul publications—pages 
1848-1970, Overland Record,” the philosophy of Bourseul is 
stated still more clearly, as follows: 

“Suppose that a man speaks near a movab/ > disk, sutficient- 
ly flexible lo lose MOE of the vibrations of thre roe o that this 
disk alternately makes and breaks the connection with a 
battery ; You may have at a distance another disk which wil 
simultane ously execute the SL tt vibrations. * . a . . 
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However this may be, observe that sylables can only re- 
produce upon the sense of hearing the vibrations of the iuter- 
VENING mediitie. Reproduce precisely these vibrations, and 
you will reproduce precisely these syllables.” 


It is important to observe that Mr. Bell not only had his 


attention directed by the Baille article to electric speech 


transmission. as he admits but also that the article directed 


his attention specifically to the leading fact that the voice was 


to act against a vibrating plate fii disk at thre transmitting station; 


that a stialar plate was oO Li sel into vibration at thee rece ving 


station hi means Of current-impulses traversing (th electro- 


magnet arranged fo attract and repel the plate; and that the | 
problem Wis (0 reproduce in the rece iving plate the same vibra- 
tions that the voice imparted to the transmitting plate. 

This information simplified Mr. Bell’s work materially. 
But he obtained other and still more important information | 
from Philip Reis’ Lecture on the Reis Telephone, published | 
in Germany in December, 1860, and a translation of which | 
is printed in the pamphlet last above referred to, Pp. 11-18. 

[In Bell’s preliminary statement (C. Exhibits, p. 1004) refer- 4 
ring to aninterview which he had with Prof. Henry, at the | 
Smithsonian Institute,on March 18, 1875, Mr. Bell says:— | 

“T had previously seen in the Institute of Technology, in | 
Boston, the receiving instrument of Reis’ telephone; and 
wUds acquainted i ith the construction of the whole apparatus by | 


Vol. 1, p. 176, Ans. 191), he describes the Reis receiver as 
known to him and even included among the receiving instru- 


diagrams and printed descriptions,’ and in his testimony (C. | 


; 


ments refe rrod lo di his te li graph application of he h). of IS7o. 
Referring now to Reis’ lecture, we find therein described 


the whoie scientific theory of sound-copying, and a descrip- 
tion of a wonderfully ingenious and theoretically perfect de- 


vice for transmitting and reproducing speech. The lecture 
shows that Reis was a profound thinker, who had reasoned 


out a logical theory of electrical sound transmission, and 


devised therefor an apparatus which is a marvel of inven- 
tive ingenuity and scientifie thought. } 


He describes the laws and the composite character of sound; 


the fact thal sounds can be graph ically repre sented by Curves, CX- 
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hibits and explains the eurves, and the law of the iv formation . 
declares that “As soon, then, as it Is possible to produce, 
anywhere and in ny manner vibrations whose cevrves shall le 
the SMe as those of itt) give n tone or combination of lowes, we 
shall receive the Salis iinpre ssion as that tone or combination of 
tones would have produced on us;” states that his apparatus 
is constructed on that principle; and describes his apparatus 
and its mode of operation. 

This apparatus should be understood precise ly as Reis hiw- 
self described it, and not as Legat and others, since his day, 
have erroneously described it. The only correct statement of 
its the ory and mode of Ope ration is to be found bn the origiial 
source of evidence. Reis’ own lectuye IP December. ISG. As 
there described the voice Was to adler upon a flexible 
diaphragm and set the latter into yi ations corresponding 
hoth in vate aud naplituce to the vibrations of the air con- 
stituting the sound. By an electrical connection, the re- 
ceiver Was also to execute an exact copy of the transmitting 
vibrations, in every respect, ‘neluding both rate and amplitude. 
The vibrations of the receiver, being exact copies of those of 
the transmitter, should reproduce the exact sounds trans- 
mitted, whether such sounds were those of articulate speech 
or any other sounds 

This exact correspondence of the receiving and transmit- 
ting vibrations dees to be obtained in the following manner, 
V1IZ.i— 

The transmitting diaphragm was provided with a sort of 
hammer-and-anvil apparatus. The anvil consisted of a thin 
conducting strip of platinum cemented to the diaphragm 
and connected to one of the binding posts in the cireuit. 
The hammer consisted also of a thin strip of metal, con- 
nected to the other binding post and extending over the 
iniddle of the diaphragm where it terminated in a platinum 
pin which rested normally upon the anvil above described. 
When the hammer and anvil were in contact the circuit was 
closed; when they were not in contact the circuit was open 
and the current broken. The vibrations of the diaphragm 
under the influence of spoken or other sounds, would throw 
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the hammer up or away from the anvil and break the cir- 
euit, and when the hammer dropped back and resumed 
eontact, the circuit would be re-established. The louder the 
sound, the more violent would be the vibration of the mem- 
brane: hence, the farther would the hammer be forced 
away from the contact point and the longer would it take 
bo vel back again and re-establish the cireuit. Hence, each 
Noid ware would peak nie hreak of thie Line Clive vl, aud the 
time during which this break would last would be determined by 
the loudness of the transmitting sound, 

Thus the enrrent ise if would [POSSESS characteristics determined 
hy the pitch and loudness of the sound to be transmitted, to wit: 
the rate of its interruptions per second would be determined 
by the pitch of the sound and the length of each interrup- 
tion would be determined by the loudness of the sound. 

Let us now turn to his receiving Instrument at the other 
end of the line. This Wiis al coll ot Wire, about SIX Inches 


] +} . ’ -| ; } +] ] . |. - i 7. . . . * 
long, through which the broken current passed on its way 
tround the cireuit. Extending through the center of this 
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COlL Was a WIPe LIKC a knitting heedlie. Keach tle a current- 
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lmipulse traversed the coil, it would, by induction, magnetize 
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ie Wire or needle at the center of the eoil: and when the 
current was broken the needle would demagnetize. It was 
well known that magnetizing a wire elongates it shghtly. 
and that when demagne tized the elasticity of the wire causes 
it to contract again to its normal length. Reis, therefore, 
suw that each current impulse that passed through the coil 
would eciongate the needle, and each break in the current 
would allow the needle to contract to its normal length— 
hence, that the needle would be set into longitudinal vibra- 
tions, corresponding In rate per second exactly to the rate 
per second of the current-impulses, and theretore to the rate 
of the vibrations of the transmitting diaphragm and of the 
air Which set it ip motion. 

But when a needle, magnetized by the tnduction of a 
passing current, ts demagnetized Ly breaking the current 
the demagnetization is not Instantaneous, but is completed in 
bli appreciable tine. lt, therefore, the break inthe current 
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's long enough, the needle will have time to complete its 
demagnetization and contract back to its normal length. 
On the contrary, if the break is shorter than the time re- 
quired to fully demagnetize the needle, the latter will not 
be able to contract clear back to its normal length, but, 
while on its way back, will be met by the next succeeding 
current impulse and thrown forward again by its magnet- 
ization. In other words, the length of the breaks of current 
will control the amplitude of vibration of the needle, suet 
amplitude being the greater as the breaks are the longer. 
But the breaks are the longer just in proportion «as the 
transmitting sound is the louder; hence, it follows that the 
amplitude of vibration of the receiving needle will varv as 
the amplitude of vibration of the transmitting diaphragm 
varies, or, in other words, as the loudness of the sounds to 
be transmitted vary; and, as we have seen, the rate of vi- 
bration of the needie, will vary as the pitch of the sound to 
be transmitted varies. 

It follows, at least theoretically, that Reis’ receiving needle 
will execute vibrations which are exact copies of the vibra- 
tions of the transmitting diaphragm, both in pitch and in 
loudness, and, therefore, that it ought to give off an exaet 
copy of the sound spoken into the transmitter. These 
spoken and reproduced sounds, whether simple tones or 
combinations of tones, Reis declares to be graphically repre- 
sentable hy the same curves. And he closes by stating that he 
has succeeded in transmitting and reproducing consonant 
sounds with this apparatus, but vowel sounds not so per- 
fectly, and the tones of human speech not with a distinet- 
ness sufficient for every one. 

All this was very important information to Mr. Bell. It 
not only directed his attention to the possibility of electric- 
ally copying sounds of all kinds, but it explained to him 
just what scientific laws and facts were involved in any 
possible solution of the problem. Baille and Reis both 
taught him to use a vibrating transmitter-diaphragm, which 
should take the exact movements of the sound-wave; and 
both taught him to use a vibrating receiver which should 
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execute exactly the same kind of vibrations as the transmit- 
ter. Both taught him clearly and plainly that to reproduce 
the same vibrations in the receiver that were originally 
produced in the transmitter by the action of sound itself as 
au motive power, Was to reproduce the same sound uttered 
into the transmitter. Both indicated to him the electric 
Current as the connecting medium between the transmitter 
and the receiver. Reis pointed his attention directly to the 
graphic representation of sounds by curves, and to its Im- 
portance in studving the question of speech-transmission. 
And, finally, Reis called his attention to the necessity of 
reproducing variations of dow/ness as well as pitch, and ex- 
plained a recefrer Which theoretically, ought to be able to do 
this: and Baille and Bourseul suggested a receiver having 
a plate or “disk ” set into vibration by an electric current 
traversing an clectro-magnet whose poles would alternately 
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attract anda repel the plate or diss hi substance, the receiver 
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With this verv valuable information, Mr. Bell commenced 
to reason for himself on the great subject. Bourseul and 
Reis hac both failed to practically achieve the desired re- 
sult. There was some error somewhere, either in their 
theories or their instruments. Reis’ theory, however, Was 
~) 
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strictly scientific and logical. Where was the error 

Sooner or later, Mr. Beil reached the mental suspicion 
that their broken current was wrong, andthat Reis’ attempt to 
reproduce vibrations of varving amplitude and rate first in 
the receiver (ustead of wrest inthe current itself, was wrong: and he 
eoneely' ‘| tha rreal iden oft producing electric rihrations on the 
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line. ana making thre =e leetric \ ibrations first COPY, in elec. 
tricity itse/f, the exact characteristics of the sound waves con- 
stituting the sounds to be transmitted. Ele conceived that if 
he could get A CURRENT which would be an exact copy of the 
sound weres, then, with any suitable receiver capable of re- 
sponding to such current, he ought to get an exact copy of 
the sound. 


As early as the fall of S74, he savs, he conceived of an 
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apparatus which he thought ought, ul leust theoretically, Lo 
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copy sound electrically at any distance. This apparatus, as 
he then mentally conceived it, was to be provided with a 
transmitting anda receiving diaphragm, each having an ar- 
mature attached, and each armature was to be arranged in 
front of the polarize | pole of an electro-magnet in the line: 
in which case, he reasoned, the vibration of one of the di- 
aphragms and its armature, by sound waves, ought to ex- 
cite induced magneto-electrie currents forward and back- 
ward along the line wire, which currents ought to act 
through the other electro-magnet, at the distant end of the 
line, to vibrate its armature and connected diaphragm; and 
the vibrations of the receiving diaphragm, thus caused, 
ought to be exact copies of the vibrations of transmitting 
diaphragm. 

But, as soon as he conceived this apparatus, he conceived 
also the belief that it would not operate practically to re- 
produce an audible sound, by reason of the exceeding 
feebleness of the minute currents that would be induced by 
such infinitesimal vibrations of the armature as would nee- 
essarily be caused by mere sound waves: and he abandoned 
the conception as soon as it occurred to him, and, although 
he had the batteries, wires, and other devices requisite for 
testing the question, right present to his land, in his vari- 
ous multiple telegraph instruments, so that a test would not 
have required one minute of time, ner the outlay of one 
penny (see C. Vol. 2, p. 1607, Ans. 245-547): vet he never 
thought the plan worth even an experiment, but tarned 
from it to dreaming of producing the desired result by 
Helmholtz plan of syuthesis. It was this latter plan (syn- 
thesis) that he described on Mareh 1S, 1875, to Prof. Henrv, 
at the Smithsonian Institute, and which the latter pro- 
nounced “the germ of a great invention.’ (C. Ree., Vol. 1, 
p. 126.) 

On June 2, 1875, while experimenting upon his multiple 
telegraph invention, he accidentally discovered that the in- 
duced currents caused by feeble vibrations of an armature 
in front of the polarized pole of an electro-magnet, were far 


stronger than he had believed; and at once his mind re- 
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curred to the conception of the previous fall, and he deter- 
mined now to test the question. Ile ordered his assistant, 
Watson, to make hima pair of instruments for that purpose. 
One of these instruments was completed on July 1, 1875, 
and the othera few daysafterward. They were tested many 
times in July, 1875, and failed to give him the desired 
sound reproduction. At the end of July he was thoroughly 
discouraged, discharged his assistant, and abandoned his 
experiments—both he and his assistant being ill, apparent- 
lv from anxiety and disappointment. 

Mr. Bell then went off by himself and thought over the 
whole line of his experiments and theories for several weeks. 
The result was, that he became more firmly convineed than 
ever that his theory was right, whatever tailure there might 


have been in his /nstruments: and he wrote the letter of 


August 14, 1575, to Gardner G. ILubbard, in which he pro- 
posed Lo patent his conception of the ¢aduced magueto~e lectric 
current, Without waiting to invent apparatus by which: it 
could be utilized on actual telegraph lines, but leaving that 
for “the future” to * discover.” 

Soon afterwards, he set about the work of drawing up 
the specifications for his patent of Mareh 7. 1876, and this 
work occupied him a large part of the fall of 1875. He 
filed the appheation on February 14, 1876, and the patent 
issued three weeks later. 

Mr. Bell's theory of sound-copying electrically is set forth 
in this patent so clearly and fully that it can hardly be 
misunderstood by a careful reader. 

The patent embraces two distinct and different matters 
or subjects of invention, viz., first, the multiple telegraph 
which he /ad invented and practically demonstrated by ex- 
periment, and which was, therefore, the proper subject of a 
patent; and secondly, his plan or proposed theory of a evr- 
vent for electrical sound copying, which he had not been 
able to demonstrate by experiment nor to embody in an op- 
erative apparatus, and which, therefore, was not the proper 
or lawful subject of a patent under our statutes. 

There can be no misunderstanding of the patent if, while 
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reading it, these two separate and distinct subject-matters 
are clearly discriminated and thicir essential differences kept 
In mind. 

The patent was, primarily, for the multiple telegraph. 
That invention had been completed, and, moreover, Mr. 
Bell’s financial backers believed it to be commercially val- 
uable, while they discouraged and almost forbade his tele- 
phone experiments, because they did not believe a telephone 
to be of any commercial value, even if it should ever be 
found practicable. 

But Mr. Bell, himself, believed that the telephone would 
be of the greater importance, if it should ever be invented, 
and he believed that he had correctly reasoned out the law 
upon which it would be found to operate. He therefore, 
adroitly introduced into his multiple-telegraph patent an 
incidental statement of his telephone theory, and carefully 
constructed the fifth claim to cover that theory. 

lis specification commences with a reference to his two 
previous multiple-telegraph inventions, which acted, in the 
one instance, by abrupt breaks of the current, and in the 
other instance, by abrupt changes of its quantity or inten- 
sity. He then points out how these two inventions had 
been found to successfully transmit only a limited num- 
ber of signals simultaneously, because the current impulses 
were liable to overlap each other and form a continuous, 
unvaried impulse incapable of being analyzed by the tuned 
receivers—illustrating his explanation by the straight lines 
or dashes of figures 1, 2 and 5, of the patent drawings. Ile 
then states that by undulating or gradually varving the elee- 
tric impulses on the line, this troublesome overlapping can 
be overcome, because the gradua//y varied impulses would 


be graphically represented by curved lines, and the curves 
of different signals never would neutralize each other, but, 
on the contrary, would only form a resultant curve which 
would show the elements of all its constituent curves, and 
which elements the tuned receivers would pick out and re- 
produce, so that each receiver would respond only to its 
own transmitter. Inasmuch as differences of pitch are all 


eee. 


A PPR CAP EEE NF RO 


72 

that is required fora multiple telegraph, while the gradual 
variation of the pitch impulses is all that is necessary to pre- 
vent them from overlapping and obscuring each other, amy 
form of gradually varied or “undulatory” current would an- 
swer the purposes of the multiple telegraph. (See his Ans. 
G05, C. Vol. 2, p. 16%.) lence, he deseribes both the in- 
duced magneto-electric current and the variable resistance 
current as suitable for /iés purpose, specifying many differ- 
ent wavs of producing the required gradual variations of 
the current, such as vibrating a current-wire in the neigh- 
borhood of another wire, rotating a evlinder having bar 
magnets upon it in front of the poles of an electro-magnet, 
vibrating the plates of the battery in the acid, vibrating the 
conducting wire in mercury or some other liquid, ete., ete. 
And he claims his multiple-telegraph inventions, broadly, 
in the first four claims of the patent. 

But, while describing and claiming all forms of undula- 
tory current for lis multiple-telegraph, he points out that 
tor sound-copying or telephony, ouly ile of these vndulatory 
currents, to wit, the daduced magucto-clectric fori of current, 
is available, because it is the only form of current capable 
of being thrown into vibrations which are the exact electrical 
PEprest ntatives of the atv vibrations constituting sound. It must 
be remembered that, on this subject, he was merely theori:- 
ig or reasoning, because hie had never been able to demon- 
strate his proposition; and that his theory was that. the 
characteristics of the air-wavts must be copied and repro- 
duced first (uv the current itse if, preparatory to copying them 
into the motions of the receiving instrument. 

We already seen that the motions of the air-particles in 
a sound-wave present f/rce characteristics, to wit; the batk- 
and-forth movement, without which there can be no air- 
wave at all; the variations of amplitude, which control the 
loudness of the sound; and the variations of rate per 
second, which control the the pitch of sound. Mr. Bell, 
reasoning that the current itself must be an exact copy of 
the air movements, was logically confined by his premises 
toa current which should exhibit these same three char- 
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acteristics of form, to wit, the current must move back and 
forth like the air-particles, and its back-and-forth move- 
ments must vary in amplitude and rate. With such a 
current, there seemed no reason to doubt that any sounds 
or noises could be electrically copied and reproduced at any 
distance; with any other current, some one or more of the 
three characteristics or essential elements of the air-move- 
ments would fail to be represented (as was the case with 
Bourseul and Reis), and there was, theoretically and 
logically, no reason then to believe that the receiver could 
be made to vibrate exactly as the air vibrated at the trans- 
mitting instrument. Reis’ failure had demonstrated the 
difficulty of attempting to translate remotely resembling 
current peculiarities, such as variation in the length of the 
breaks, into correct receiver-movements; and Bell reasoned 
that the current-peculiarities must d/rectly and exactly 
conform to the peculiarities of the air-vibrations. 

This was his theory of the possible speaking-telephone, 
and it confined him to the induced magneto-cleetric current, as 
the only current which could change polarity or direction 
of motion with each rapidly sueceeding sound impulse. 

This theory he sets forth clearly in his patent, in the 
following words, the italics being our own: 

“ When, therefore, a permanent magnet is caused to vi- 
brate in front of the pole of an electro-mmagnet an undula- 
torv current of electricity is induced in the coils of the elee- 
tro-magnet, the undulations of which correspond, in rapidi- 
ty of succession, to the vibrations of the magnet, tu polarity 
to the direction of its motion, and in intensity to the ampli- 
tude of its vibration. 

* * * * * * * * 

“ Electrical undulations ‘aduced by the vibrations of a hody 
capable of inductive action, can be represented graphically by the 
simusoidal curve which expresses the vibration of the inducing 
body itself and the effeet of its vibration “pou the air, FOR as 
above stated, the rate of oscillation in the electrical current 
corresponds to the rate of vibration of the inducing body— 
that is, fo the pitch of the sound produced; the intensity of 
the current varies with the amplitude of the vibration— 
that is, with the loudness of the sound; and the polarity of 
the current corresponds to the direction of the vibrating body— 
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that is required fora multiple telegraph, while the gradual 
variation of the pitch impulses is all that is necessary to pre- 
vent them from overlapping and obscuring each other, any 
form of gradually varied or “undulatory” current would an- 
swer the purposes of the multiple telegraph. (See his Ans. 
G05. C. Vol. 2. p. 1695.) Ilenee, he deseribes both the in- 
duced magneto-electric current and the variable resistance 
current as suitable for ‘iis purpose, specifying many differ- 
ent wavs of producing the required gradual variations of 
the current, such as vibrating a current-wire in the neigh- 
borhood of another wire, rotating a evlinder having bar 
magnets upon it in front of the poles of an electro-magnet, 
vibrating the plates of the battery in the acid, vibrating the 
conducting wire in mercury or some other liquid, etce., ete. 
And he claims his multiple-telegraph inventions, broadly, 
in the first four claims of the patent. 

But, while describing and claiming all forms of undula- 
tory current for his multiple-telegraph, he points out that 
tor sound-copyving Or telephony, only Vile of these vndulatory 
curréits, to wit, the deduced magueto-t lectric form of current, 
is available, because it is the only form of current capable 
of being thrown into vibrations which are the exact electrical 
PEprese ntatives of the aiv vibrations constituting sound. It must 
be remembered that, on this subject, he was mere ly theoriz- 
ing or reasoning, because he had never been able to demon- 
strate his proposition; and that his theory was that the 
characteristics of the air-wavés must be copied and repro- 
duced first 1 the current itse if, preparatory Lo copying them 
into the motions of the recelving Instrument. 

We already seen that the motions of the air-particles in 
a sound-wave present //ree characteristics, to wit; the back- 
and-forth movement, without which there can be no air- 
wave at all ; the variations of amplitude, which control the 
loudness of the sound; and the variations of rate per 
second, which control the the pitch of sound. Mr. Bell, 
reasoning that the current itself must be an exact copy of 
the air movements, was logically confined by his premises 
toa current which should exhibit these same three char- 
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acteristics of form, to wit, the current must move back and 
forth like the air-particles, and its back-and-forth move- 
ments must vary in amplitude and rate. With such a 
current, there seemed no reason to doubt that any sounds 
or noises could be electrically copied and reproduced at any 
distance; with any other current, some one or more of the 
three characteristics or essential elements of the air-move- 
ments would fail to be represented (as was the “ase with 
Bourseul and Reis), and there was, theoretically and 
logically, no-reason then to believe that the receiver could 
be made to vibrate exactly as the air vibrated at the trans- 
mitting instrument. Reis’ failure had demonstrated the 
difficulty of attempting to translate remotely resembling 
current peculiarities, such as variation in the length of the 
breaks, into correct receiver-movements; and Bell reasoned 
that the current-peculiarities must drectly and exactly 
conform to the peculiarities of the air-vibrations. 

This was his theory of the possible eT li oe 
and it confined him to the induced magneto-electric current, ¢ 
the only current which could change polarity or dinection 
of motion with each rapidly succeeding sound impulse. 

This theory he sets forth clearly in his patent, in the 
following words, the italics being our own: 

“ When, therefore, a permanent magnet is caused to vi- 
brate in front of the pole of an electro-magnet an undula- 
torv current of electricity is induced in the coils of the elee- 
tro-magnet, the undulations of which correspond, in rapidi- 
ty of SUCCESSION, to the vibrations of the magnet, bit polarity 
to the direction of its motion, and in intensity to the ampli- 
tude of its vibration. 

* * * * * * + x 

“ Electrical undulations ‘nduced by the vibrations of a body 
capable of inductive action, can be represented graphically by the 
sinusoidal curve which C.LPVESSES the vibration of the inducing 
body itself and the ejfect of its vibration upon the air, FOR as 
above stated, the rate of oscillation in the electrical current 
corresponds to the rate of vibration of the inducing body— 
that is, to the pitch of the sound produced; the ‘ntensity of 
the current varies with the amplitude of the vibration— 
that is, with the loudness of the sound; and the polarity of 
the current corresponds to the direction of the vibrating body— 
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that is, to the condensations and rarefactions of ar produced by 
vibration. WWexce, the sinusoidal curve A or B, Fig. 4, rep- 
resents graphically the electrical undulations tiduced in a 
circuit by the vibration of a body capable of inductive action. 

“The horizontal line ad e f, &e., represents the zero of cur- 
vent. The elevations ) bb, &e., indicate impulses of positive 
electricity. The depressions cece, &e., show impulses of 
negative electricity. The vertical distance 6 d or ¢ f, of any 
portion of the curve from the zero line expresses the inten- 
sity of the positive or negative impulse at the part observed, 
and the horizontal distance a a, indicates the duration of the 
electrical oscillation.” 

It will be observed that the above extract describes the 
induced magueto-electric current as capable of being repre- 
sented graphically by the same sinusoidal curves that would 
express the vibration of the inducing body itself, and the 
effect of its vibration upon the air, or in other words, that 
would express, as Reis had previously shown, the motions 
of the air-particles in a sound-wave. This assertion he 
confines expressly to the ‘nduced vibrations of a magneto- 
electric current, and he nowhere makes the same or any 
similar statement as to any other form of current. Indeed, 
he could not make it of any other form of current, for he 
gives the reasons why it can be so represented, and one of 
the three reasons clearly stated is that its direction of move- 
ment corresponds to the direction of movement of the air 
particles, that is. “to the condensations and rarefactions of 
air,” which statement is true only of the induced magneto- 
electric current. 

Then, passing to a description of Fig. 7, which is alone 
intended to illustrate this theory of sound-copying, he 
states that it is an apparatus in which the current impulses 
are developed by the vibration of an armature in front of 
the poles of an electro-magnet—that is, it is an induction 
apparatus, producing a magneto-electric current. 

Describing how the vibrations of its transmitting arma- 
ture and diaphragm, under the motive power of sound, in- 
duce undulations of electricity (magneto-electric electricity) 
in the line, he then says: 

“These undulations are similar in form to the air vibrations 
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caused by the sound—that is, they ave represented graphically by 
similar curves.” 

He had already described that the only undulations which 
could be represented graphically by curves similar to those 
of the air vibrations, were induced magneto-electrie undula- 
tions, because, among other things, they alone exhibit alter- 
nate reversals of polarity or direction corresponding to the alter- 
witely reversed direction of movement of the air particles. He 
now explains that this is the same thing as similarity of 


form ; 


And, finally, he claims: 

“5. The method of and apparatus for transmitting vocal 
or other sounds telegraphically, as herein described, by caus- 
ing electrical undulations similar in form to the vibrations of 
the air accompanying the said vocal or other sounds, substanti- 
ally as set forth.” 

Notice here, that this.claim begins with “transmitting ” 
and ends with the undulations on the line—it does not in- 
clude the receiver, but only the current excited by a particu- 
lar “apparatus ” (that of Fig. 7),and exhibiting a particular 
kind of “undulation” on the line. In other words, it is a 
claim for a current, or effect, produced by a particular in- 
strumentality. 

But what current? Ile answers, in the claim itself, a 
current whose “undulations” are “similar iu form to the 
vibrations of the air accompanying the said vocal or other 
sounds.” 

When are current “undulations ’’ thus similar in form to 
sound vibrations? He answers, on the preceding page, that 
it is when they can be represented graphically by similar curves. 
“These undulations are similar in form to the air-vibra- 
tions caused by the sound—that is, they are represented 
graphically by similar curves.” 

But when are electric undulations capable of being rep- 
resented graphically by curves similar to those represent- 
ing the air-vibrations? He answers this question four 
pages back in the printed specification, by stating that it is 
when they are induced (as in Fig. 7) by the vibration of a body 
capable of inductive action, giving his reasons in full for the 
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statement, which reasons, as we have shown, apply to no other 
current except the induced magneto-~e lectric current. 

And this is his whole theory of speech-transmission, or sound 
copying, by electricity, as set forth in his patent of March 7, 
S76. Fig. 7, of the patent was not a picture of any ap- 
paratus he had ever produced, but was only an electrical 
diagram designed merely to illustrate his theory. (See 
Bell, C. R. Vol. 2, pp. 1620, 1696, Ans. 392, 395, 608.) He 
had never been able to produce an operative apparatus; 
the whole thing was mere theory and reasoning. He was 
endeavoring to claim and patent the magneto lectric current 
for sound copying. 

That this was his purpose, we have his own clear, posi- 
tive and definite statement, in his letter to Gardiner G. 
Hubbard, dated August 14, 1875, after he had completed 
all his telephone experiments that were made prior to the 
date of this patent, and just before he commenced to pre- 
pare his specifications. That letter is printed in C. Ree., 
Vol. 2, p. 1675, and italicized in part by ourselves, is as fol- 
lows: 


“SALEM, Mass., August 14, 1875. 
“Dear Mr. Hupparp: 

“On glancing back over the line of electrical experiments, I 
recognize that the discovery of the magneto-electric current 
generated by the vibration of the armature of an electro-magnet 
‘it front of Cire of the poles, is the most important pot yel 
reached. 1 believe that it is the kev to still greater things. 

“The effects produced, though slight in themselves, ap- 
pear to me so great in proportion to their cause, that I feel 
SUi'e that the future will discove Yr Mecaus of utilizing currents 
obtained in this way on actual telegraph lines. 

“So important does it seem to me to protect the idea, that I 
think some steps should be taken immediately towards ob- 
taining a caveat or patent for the use of a magneto-electric cur- 
rent, Whether obtained in the way stated above (by the vi- 
bration of permanent magnets in front of electro-magnets), 
or in any other way. I should wish to protect it specially 
as a means of transmitting simultaneously musical notes 
differing in intensity as well as in pitch. 

“T can see clearly that the magneto-electric current will not 
only permit of the actual copying of spoken utterance, but of 
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the simultaneous transmission of avy number of musical 
notes(hence messages) without confusion. 

“The more I think over it the more I see that the method 
is making and breaking contact so many times per second, 
of only the first stage in the development of the idea. 

“Whee we can create a pulsatory action of the current, 
which is the eract equivalent of the aerial impulses, we shall 
certainly obtain exactly similar results. Any number of 
sounds can travel through the same air without confusion, 
and any number should pass along the same wire. 

“It should even be possible for a number of spoken mes- 
sages to traverse the same circuit simultaneously, for an 
attentive ear can distinguish one voice from another, al- 
though a number are speaking together. 

“Don’t vou think it would be well to take out a caveai for 
the use of the magneto-celectric current? 

“Tn its present unde veloped state, it might be unwise to let 
Giray know anything about it, unless, indeed, we could 
secure the priwciple of it in a patent. 

“ Yours respectfully, 
“A. GRAHAM BELL. 

“GARDNER G. Hupparp, Esq., 

“(umbridge.” 

The proclamation here made of his purpose to patent the 
= lea,” ie principle,” or induced * magneto-ele ctric curve nt,” “in 
its present undeveloped state,” without waiting to discover 
the “means” by which it could be usefully applied, but 
leaving it for “the future’ to discover such means, found its 
exact and literal fulfillment in his patent of March 7, 1876. 

It will be observed (see Bell’s Ans. 560, C. Vol. 2, p. 1674) 
that after completing all his experiments in July, 1875, and 
failing to get any satisfactory or even encouraging result, 
(“The results were unsatisfactory and discouraging ”—Lon- 
don Lecture) he took two weeks to review (or, as he says, 
“think and ponder over”) the whole matter before writing 
his letter of August 14, 1875, which commences with the 
words, “On glancing back over the line of electrical experi- 
ments,” ete., and then as the result of that review, he settled 
down definitively and finally upon the theory and belief 
that the magneto-electric eurrent induced by the vibration 
of an aramature was the most important thing yet discoy- 
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ered, and was the “principle” that lay at the bottom of 
sound-transmission. 

Prior to that time, he had had, on two occasions, a glim- 
ering and transient conception that possibly other forms of 
current might be found available. One occasion was on 
May 4, 1875, when he wrote his letter about the possible 
effect of varving the tension of a piano-string. But he trice 
wn experiment with Don Fenellosa’s piano to determine the 
matter (see C. Rec. Vol. 1, pp. 154-5, Ans. 68; Vol. 2, pp. 
LGLO, L611), and the CM pit riment was a failure, ana prob- 
ably served to divert his mind from any further attempts in 
that direction. The other occasion was on July 7, 1875, 
when he wrote his letter of that date: but, as he found mag- 
nelo-e lectric curreuts to hi pros wl on thie line, eveh when the 
battery current was used to polarize the electro-magnet, he 
settled upon the induced magneto-electric currents as the 
effective agent. And, upon reviewing and “ pondering 
over” the whole line of electrical experiments, during the 
two weeks before writing his letter of August 14, 1875, he 
cast aside all other methods and currents as incompetent to 
fulfill the conditions necessary for producing an electrical copy 
of the three indespensable constituent elements of a sound 
wave, and settled down, finally and permanently, upon the 
induced magneto-electric current as a prime necessity. Al- 
though his experiments with this current had been “ un- 
satisfactory and discouraging,” that fact did not lead him 
to trv any other current, so little thought had he that 
any other current cou/d do the work required. And as for 

the magneto-electric current, while his experiments dis- 
couraged him from any further attempt to produce an ap- 
paratus for utilizing it, his reasoning, from his knowledge of 
the three essential elements of sound-waves. convinced him 
more and more that tis current involved the exact princi- 
ple required for the future telephone. We have only to 
refer to the patent itself for a clear statement of this reason- 
ing, and, as we read it, we see bevond doubt that his prem- 
ises forced him straight to the magneto-electric current, us 
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the only current capable of fulfilling all the conditions re- 
quired. 

When we reflect that the whole matter lay, as yel, im reasoning 
TL thre Ory, we cau only adinive the logical meCUraey of his men- 
lal conception of a current which should, in its three move- 
ment-characteristics, exactly copy the three movement 
characteristics of the sound-waves, omitting none, and giv- 
ing all equal prominence. Reis had reasoned accurately, 
but he sought to get the results only in his reciver; Bell 
went one step further back, and sought to get them first in 
the current itself, feeling sure that the future would discover 
the means of utilizing them if once they were there. The 
error of Reis lav in trving to conyert remotely analogous 
current-impulses, into the three necessary vibrational char- 
acteristics of the receiver: the merit of Bell lies in the fact 
that he went ove step further back, and sought to get the 
three necessary characteristics directly and exactly repro- 
duced in thecurrent itself, before it reached the receiver. The 
misfortune of Bell was, that he attempted to patent the 
“principle” while it was as vet a mere theory, and that the 
subsequent discoveries of other inventors have demonstrated 
the fact that it is not absolutely essential to have the three 
characteristics in the current, but that the characteristic of 
to-and-fro motion can be safe ly left to the veeciver. Reis left 
the two characteristics of varving amplitude and to-and-fro 
motion to the reeciver, but this was going to far. Bell 
sought to produce a current that left nothing to the receiver 
except to literally copy the current movements in direction, 
amplitude and rate; and subsequent experience has demon- 
istrated that sweh a current, although theoretically the only 
perfect current for sound-transmission, is not the only cur- 
rent capable of doing the work. 

But his patent, in its statement of the theory, and of the 
reasons therefor, and in its claim of the theoretical current, 
limits him strictly to the magneto-electrie current—the on/y 
current helivved by him, On February 14, IN7 6. to he capable of 
the desired result. 
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PART I]. 
Wratr Bett LEARNED From Ginay. 


Qn the same day that Bell filed his application, February 
l4, IS76, Elisha Grav filed a caveat describing and claim- 
Ing another and different current, to-wit: the variable-re 
sistance Current, for transmitting and reproducing articu. 
late speech. An interference was declared five drys later (Feb. 
1), S76) between this caveat and Bell's apppelbeeat bona: ane, 
on Feb. 25, 1876, this interference was dissolved on a techni 
eality, ne Bell's application Wiis ¢ Karmined chnned tllowed (eli 
Mareh 3, IS76. and patented Mareh 7 

Bell, on learning of the interference, went to Washington 
Ta A, there, ashe states, after the interference was dissolved. and 
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in an instant, that the caveator proposed to solve the ques- 
tion of spéech-transmission wf by the magneto-electric cur- 
rent, but by another aud lithe rent current, to Wit: a current of 
ouly friie polarity, and therefore capable of copying only two 
of the three characteristics of sound waves. Could sued a 
current do the work? If it could, his own theory, whieh 
he was trving to patent, was wrong in one of it’ essential 
postulates. It was too Inaportant a tniatter to leave in doubt. 
Ile had dismissed his electrical assistant, Watson, seven 
months before, and had mot made a telephone experiment! 
since. [lis electrical work had been again resumed Upon 
his autograph-telegraph (C. Vol. 2. po 1666, Ans. 554). But 
evervthing else must now be laid aside toinvestigate this other 
mode of specch-transtuission proposed by the caveator - 
Nir at || hurried back io Boston. called Watson again into 
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By Bells previous theory, the process consisted in using 
one special current, | 
form By Gray's theory, the process consisted in using 
anether and different current, having only two material 
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into effect only by means of essentially different apparat- 
us, having different modes of operation and different re- 
sults. kor multiple tele graph PULposes, De I}, even in his pat- 
ent, had recognized the induced murqucto-eleetric current and the 
variable resistance current as Liste rent imve tions, by making his 
second and third claims to cover the one, and his fourth claim 
to cover the other. But he had limited his fifth claim, for 
sound copying, to the former “method” or current, when 
excited by induction by the direet motive power of sound 
acting through a particular “apparatus” shown in Figure 
7; and it was now too late to change the patent, for it had 
been issued three days prior to the dawning of the new 
light. 

The speech obtained through Gray’s transmitter on 
March 10, 1876, had not, however, been by any means per- 
fect, as we infer from Watson’s testimony (C. Vol. 1, pp. 
309-320). Mr. Bell probably reasoned that if speech could 
be imperfectly reproduced by means of a current having 
only two of the three characteristics of the air movements, 
it ought to be perfectly reproduced by his ideal magneto- 
electric current having all three of said characteristics. 
Hence, he immediately resumed experiments on his own 
current, by having a new set of magneto instruments made 
and tested. These instruments were not like his unsuccess- 
ful instruments of July, 1875, but, curiously enough, are 
almost literal copies of Gray’s caveat receiver. The arma- 
tures were of the size and shape of the thumb-nail, made of 
thin clock-spring, and cemented to the center of the dia- 
phragms. The new instruments were completed about the 
first of April, 1876, and then, for the first time in his life, 
he heard speech through his own current, by means of indue- 
tion instruments. These instruments did not perform as 
well as he believed possible; and he further improved them 
during the summer and fall, and patented his telephone on 
Januarary 30, 1877, no longer seeking a patent on a mere 
intellectual theory or “principle,” but upon the mechan- 
ical combinations employed in the work. 

In his London lecture, delivered in October, 1877, (C. 
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Exhibits pp. 879-010, and = see particularly pp. S99- 
YUL). Mr. Bell gave what purported to be a history of 
his Invention, in which he connected his apypneratus ciel eu pe it- 
ments of April, IS76, directly with his ¢ Lp riments of July, IS/s6, 
without mentioning the long interval that occurred between 
them, and without alluding to the iuportanut and decisive inter- 
ve ming CH pt riment with Gray's current and transiiitte vr, on 
March 10, 1876!) In his testimony in the Dowd case, in 1879. 
where the question of Gray's priority ws directly iit issue, he 
was equally silent as to the March 10, 1876, experiment and 
demonstration. Yet that was the first occasion on which 
he ever heard speech electrically transmitted, and he had a 
record of the very words and date. How strange that he 
should omit to mention that great fact?/ How suggestive 
that there was something there to be concealed in his own inter- 
est. Human conduct could hardly afford stronger evidence 
of the fact! Mr. Bell knows how to be silent when “ silence 8 
golden r 
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PART IV. 
Four STARTLING REVELATIONS. 


First Re velation. 

We have already pointed out that, at and after the dem- 
onstration of electric speech on March 10, 1876, it was too 
late to amend or change the patent, which had issued three 
days before. 

But afte i Mr. Bell was informed of Gray’s new theory, and 
before he had time to determine by experiment whether Gray was 
right or not, it was not too late to amend the application so as to 
broaden its possible construction. 

The new theory of Gray was not, philosophically, so per- 
fect as that already stated in the application. Moreover, it 
had not been tested, and the test might prove it unsound. 
Whatever amendments were to be made should, therefore, 
be very cautiously stated, or they might introduce into the 
patent an element that, in the future, would prove un- 
desirable. 

Mr. Bell reached Washington some time between Febru- 
ary 25 and March 1. The interference had been dissolved 
(on February 25) when he arrived there. (C. Vol. 2, p. 
162%, Ans. 404.) Tle was there in the latter part of Febru- 
ary (C. Vol. 1, p. 195, Ans. 251) and the first two or three 
days of March (C. Exhibits, p. 1010). The application was 
completed and passed for issue on March 3. (C. Exhibits, 
p. 31, ). This gave opportunity for such an amend- 
ment while he was there, and before the application was 
passed for issue. 

The specification, as filed on the fourteenth of February, 
1876, had been written in September and October, 1875, 
with the greatest labor and care (see C. Vol. 1, pp. 152-158), 
and only completed early in January, 1876, (C. Exhibits, 
p. 1010). It had been “written and rewritten a number of 
times” and “ that mode of expression that seemed to me best to 
explain my invention, and the relation that one part of it bore 
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to another,’ had been carefully chosen (Bell, C. 2, p. 
1620, Ans. 304). But when the new light dawned, at the 
Wilbur interview, “that mode of expression " was sudde nly 
discovered to be inadequate, and an amendment was filed on 
February 29, 1876, (C. Exhibits, pp. 16, 17) which intro- 
duced new matter, and was evidently intended to render the 
document more elastic. The new amendment introduced 
‘for distinction’s sake,” the term “ pulsatory,” and made 
the quality of “ gradually’’ increasing and decreasing the 
intensity of the current the distinguishing quality of the so- 
called “undulatory” current. It struck out the word 
“alternately” from the fourth claim, and substituted the new 
distinguishing word “ gradually” in place of it; and, for 
the first time, it made the specification declare boldly that 
“intermittent or pulsatory and undulatory currents may 
he of two kinds, accordingly as the successive impulses have 
all the same polarity, or are alternate ly positive and nega- 
tive.” It shaded off the meaning of the term “ undulatory ” 
us clearly defined before, by declaring that it is used only 
“in contradistinction to the terms ‘ intermittent’ and ‘ pul- 
satory ’”—an exceedingly significant and inportant change af 
statement. It did not, however, attempt to restate the theory 
of electric speech-transmission, nor to alter the statement 
that, for such purpose, the magneto-electric current, with its 
alternations of polarity, alone contained the necessary con- 
ditions. Such an attempt would have been too bold and 
hazardous to be openly made at that stage of the case; and, 
besides, Mr. Bell was not yet convinced that his theory of 
speech-transmission needed any change, nor that a change 
to include the new theory proposed in the caveat would be 
desirable even if it could be introduced. 

But the sudden necessity, on February 29, 1876, of alter- 
ing and adding to “that mode of expression’’ which had 
been socarefully studied out and which, up to that time, had 
“seemed to ” him “best to explain’’ his “ invention and the 
relation that one part of it bore to another,” is strongly 
significant that the caveat was bearing fruits in his mind. 
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It is plain that the patent does not read as it would have 
read had Gray’s caveat never been filed. 


Second ve velation. 

But a more startling fact appears in the record, to wil, 
that Pollok & Bails UP Mr. Bell's attorneys, had an underground 
railroad an Ope ration hetween their office and Kraminer Wilbur's 
room in the patent office, by which they were enabled to have 
unlawful and guilty knowledge of Gray's papers as soon as they 
were filed in the Patent Office i 

Let us go back a year, to the interference controversy 
that originated in March, 1875, between Gray and Bell, on 
the subject of Multiple Harmonic Telegraphs, and in which 
the same attorneys, Pollok & Bailey, had charge of Bell's 
interests. The interference was declared between March 5, 
1875,and March 18, 1875. It had not been declared on 
March 5 (see Bell’s letter of Mareh 5, C. Exhibits, p. O71). 
[t had been declared on March 18 (see Bell’s answer 59, C. 
Vol. 1, p. 128, referring to his letter of that date, on pp. 
125-128). This was the first interference between Bell and 
Giray (See Gray's cross-answer 102, on page 157 of the 
original Dowd Record, copied into the Molecular and 
Overland records). 

Any authentic list of U.S. patents (such, for example, as 
is found in the several Official Gazettes, or in the annual 
lists published by the government, or in the list of Electric 
Patents published by the government, all of which are 
official government publications and matters of general 
history), wiil show that Elisha Gray had no patent for many 
form of Multiple or Harmonie Telegraph fiil the DOK day of 
July, 1875, and that no patent of any kind whatever was issucd 
to him between 12th day of November, 1872, and the 1th day of 
April, 1875. 

But on the 25th day of February, 1875, he had several 
applications on file in the patent office, and then pending, 
for his Multiple or Harmonic Telegraph inventions. One of 
these was filed April 18, 1874, refiled January 19, 1875, and 
afterwards patented July 27, 1875, No. 166.096. (See Vol. 
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2, of the Exhibits in the origina! Dowd record, pp. 615, G49; 
also patients of Gray, printed in C. Exhibits between pp. 
S44 and 857.) Another was filed January 19, 1875. and 
afterwards patented July 27, i875, No. 166.095 (see Cray 
patents, C. Exhibits between pp. S44 and $57); and another 
filed February 23, 1875, for an invention whose general 
features are very clearly stated in Crray’s subsequent patent 
of July 27, 1875, No. 166.004, printed in the original Dowd 
record, on pp. 577, 578). 

These applications were, by law and the rules of the patent 
office, secret while pending, and no person except the 
officials of the patent office and Mr. Gray and his attorneys, 
had any right to examine them, or know their contents, 
or even know of their pendency. They were all in the cus- 
tody of the electrical examiner, Mr. Z. F. Wilbur, whose 
duty it was to exumine and act upon them officially, and to 
guard their secrecy. 

Between the 23d and 25th days of February, 1875, Pollok & 
Bailey, Bell's attorneys, obtained complete knowledge of the con- 
lents of these pending applications, from which knowledge they 
shaped Bell’s whole future course in the Harmonie Telegraph 
matte rs, and even caused him to prepare and file three new p- 
plications himself, to wit, one on Fe brvary P25, ISTO, one on 
March 6, 1875, and one on March 10, 1875! This startling 
information we get from a letter written by Bell to his par- 
ents on March 5, 1875, (C. Exhibits, pp. 969-972), as will 
appear by the following extract therefrom, commencing on 
p. 20:— 

“In regard to the patents, my lawyers, Pollok & Bailey, 
found, on examination at the patent office, that | had developed 
the idea so much further than Gray had done that they have 
upplied for three distinct patents, ix only one of which I come 
into collision with Gray. The first patent covers the princi- 
ple of ‘ Multiple Telegraphy, basing my claim upon the in- 
struments exhibited. (These instruments require two lines, 
an up line and a down line.) 

“The second patent covers the principle of using an i- 
duced current, so as to permit a single wire to be employed. 

“The third patent is for a ‘vibratory circuit-breaker,’ for 
the purpose of converting the vibratory motion of my re- 
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ceiving instruments into a permanent make or break of a 
local cireuit. 
. . * » ~ 

“ Another fortunate circumstance wasthis. That the verv 
examiner into whose hands this will come happened to be in 
Mr. Pollok s office iid day when I called, st) that | had ii 
long interview with him, in which I explained everything 
to him, and I can't help thinking that he must have been 
convinced of my independent conception of the whole 
thing. 

“After making out our specifications and examining into 
the whole thing Mr. ‘Pollok said, * You have a good case.’ 
The last words he said when I left were, ‘ You need not fear, 
we shall pull you through all right. 

“Whenever Crav’s lawver heard that I was in town /e 
applied her thre pate vt office hy comple te Gray's pate vi, and thus 
force metoa law suit. 

The examiners, however, couw/d not act in the matter for fen 
days, so that gave me time to get my application in in time. 1 
am now waiting for the decision of the examining board. 
They will probably de clare an inte fe rence. Then I shall have 
to have witnesses examined and prove priority. 

“The invention could not have come out at any better 
time than the present.” 

And then he explains why and how their present great 
importance had come to his knowledge, to wit, through the 
discovery of its enormous probable effect upon the struggle 
then going on between the Western Union and the Pacific 
telegraph companies for the monopoly of rapid telegraph- 
ing. The written contract between Bell, Sanders and Hub- 
bard, by which the latter two gentlemen were to furnish 
money and have an interest in Bell’s inventions, was exe- 
cuted Feb. 27, 1875 (C. Exhibits, p. 972), two days after the 
first of the three applications was filed as above stated—the 
whole business apparently having received a sudden im- 
pulse, from its recently discovered immediate importance to 
the rival telegraph companies. 

But what an infamous proceeding is revealed in this 
letter of March 5, 1875, with all its professions of honesty. 
The clear meaning of it is this: On the very day that Gray filed 
his last application, or the next day after, Pollok goes to the 
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patent office, and examines all of (Fray ’s papers, So that he is 
enabled to determine exactly what Gray had done and to com- 
pare it with what Bell had done. Pollok then prepares three 
applications for Bell, ie of u hich was to tie Mp Gray ii interfer- 
ence, while the others were to steer clear of Gray and come out 
aN pate nts before (ray could get out of the inte fe rence—in 
which case Bell, and not (tray, could probably secure the 
patronage of the telegraph company. (rray’s attorney was 
pressing his client’s applications (Pollok and Bell had no 
right to know ¢//s), but the examiner was induced to sus- 
pend all proce edings On Gray s matte rs for fen detys, which would 
give Bell “time to get” his “application in in time.” These 
things could not have been done by Pollok except with 
Wilbur's connivance, and they establish beyond all perad- 
venture the existence of a corrupt conspiracy between Pollok 
and Wilbur to “work” the patent office in Bell’s interest. 
The letter shows that it was not always necessary for Pollok 
to go to the patent office to consult Wilbur, for the latter 
was at times to be found and interviewed at Pollok’s office. 

Bell was asked, in his cross-examination in the People’s 
ease, (C. Vol. 2, p. 1600, Cross-Q. 543) what application s he 
had filed between the summer of 1874 and June 2, 1875, to 
which he replied: 

“Ans. 1. Application, February 25, 1875. Multiple teleg- 
raphy; circuit-breaking vibrators for transmitters and | 
tuned reed receivers; patent not issued; in interference with 
(Fray. 

2. Application, March 6, 1875. Vibratory circuit- | 
breaker and autograph receiver. Patented as No. 161,709, 
April 6, 1875. . 

3. Application, Marck 10, 1875. Multiple telegraph cir- 
cuit breaking transmitters used with induction coils; in in- 
terference with Gray; patent not issued.” 

The programme was thus carried out, just as arranged 
by Pollok, except that, by some accident or inadvertence, 
or change of plan, two of Bell’s new applications got into 
interference with Gray, instead of one, as had been originally 
planned. The subject-matters of these three interferences 
are stated by Bell in his preliminary statement in the Har- 
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monic Interferences (C. Exhibits, pp. 990, 991). Bell knew 
from the “ecanination at the patent office” just how tar Gray 
had gone, just what to do to head him off and stop him by 
interference, just how to steer by him without interference, 
just what motions (iray’s attorney was making to advance 
his client’s interests; and the fact that one of his applica- 
tions, filed to head (tray off, was put into the patent office 
on February 25, only two days after Gray had filed the ap- 
plication which was to be headed off, shows that he got his 
knowledge instantly uUpou thee filing of (rrai,s applications. 

With a clear knowledge, now, of the corrupt relations ex- 
isting between Pollok and Wilbur, our minds may well be 
prepared for the still more extraordinary revelations that 
are to follow, respecting the application of February 
14, 1876, for one of the patents here in controversy. 


Third revelation. 

This revelation consists of indubitable evidence that an im- 
portant invention and a claim the refor, Were bodily inte rpolated 
into Bell’s specification, between February 14, 1876, and Febru- 
ary LY, 1S76, by Pollok, lit CONSE (Pence of the guilty knowledge 
which the latter already had of the contents of Gray's caveat, he- 
fore the declaration of rite fe rence with (rray on It bruary 19th. 

The interpolated claim was the fourth claim, which, as 
then formulated, read as follows: 

4. “The method of producing undulations in a continu. 
ous voltaic circuit by alternately increasing and diminish- 
ing the resistance of the circuit or by alternately increasing 
and diminishing the power of the battery as set forth.” 

The interpolated new invention (admitted to be an inven- 
tion by the making of this separate claim for i1) was the passage 
found on the fifth page of Bell’s printed specification (see 
copies of his two patents, printed between pp. 54 and 71, C. 
Vol. 1),in the following words, to-wit: 

“ Electrical undulations may also be caused by alternately 
increasing and diminishing the resistance of the circuit, or 
by alternately increasing and diminishing the power of the 
battery. The internal resistance of a battery is diminished 
by bringing the voltaic elements nearer together, and in- 
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creased by placing them farther apart. The reciprocal 
vibration of the elements of a battery, therefore, occasions 
an undulatory action in the voltaic current. The external 
resistance may also be varied. For instance, let mercury 
or some other liquid form pari of a voltaic circuit, then the 
more deeply the conducting wire is immersed in the mer- 
cury or other liquid, the less resistance does the liquid offer 
to the passage of the current. Ience, the vibration of the 
conducting wire in mercury, or other liquid included in the 
circuit, occasions undulations in the current. The vertical 
vibrations of the elements of a battery in the liquid in which 
they are immersed, produces an undulatory action in the 
current by alternately increasing and diminishing the 
power of the battery.’ 

The fourth claim, it will be observed, is one of the four 
multi le telegraph claims, not sued upon in this_ suit 
because not relating to sound-copying, but only to the em- 
ployment of mechanical motive-power to set the apparatus 
in operation. Mr. Bell was not convinced till March 10, 
1876, that the variable-resistance current would answer for 
sound-copving, because it was not theoretically correet in 
form, lacking, as it does, one of the three characteristics of 
sound-waves. The interpolated passage was drawn to sup- 
port the interpolated claim. It described a current which 
was clearly available for multiple telegraphing, whether it 
Was or Was not available for sound copying, because “ form” 
is “ neither material nor essential” ina current for multiple 
telegraphy. (Bell, Ans. 551, C. Vol. 2, p. 1672.) Gray's caveat 
had revealed this new current, and it was seen at once to be 
clearly available for multiple telegraph purposes, whatever 
other merits or demerits it might have. Jt had never heen 
CL pt rimented with hy Mr. Bell. (See his Ans. 177, C. Vol. 1, 
p. 173, 450; C. Vol. 2, p. 1644.) The deseription of it was 
accordingly interpolated Antonug thee multiple telegraph appar- 
alus, in direct SEQUENCE afte y the refe rence to the rotating cy!- 
inder having har magnets arranged Mpon its pe riplhe ry, and 
other appliances clearly not telephonic. 

How do we know it was an interpolation ? Because there is 
in the record a copy of Mr. Bell’s specification, made before 
his American application was sworn to on January 20, 
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1876, and which was, to wit, on or about January 25 
LS76, five davs after the application sworn to, “ handed to” 
Hlon. George Brown, in New York City, to be taken to 
England, where Mr. Brown was immediately going, in 
order to patent the invention there; aud not one word of the 
nate rpolated ynuatter is to hy found i thet COP), but Ol the CO 
trary, the positive statements of the copy are expressly 
inconsistent, both scientifically and practically, with such 
matter, and would not have been allowed to remain in the 
copy if the matter described in the interpolated passage 
and claim had been invented by Mr. Bell before Mr. 
Brown took the copy to urope. 

This copy is found printed in full in C. Exhibits, pp. 936- 
947. It contains all the drawings of the American patent, 
including Fig.7. Jt describes the magneto-electric current 
and appartus alone. both for thre multiple telegraph and for 
soundl-copying,; and it states,in express terms, that, although 
“there are many ways of producing undulatory currents of 
electricity,” vet “© all of them depend for eflect upo. the 
ribyation Or motion of hodies capable of inductive action, ’—in 
other words, that all of there (live magqueto-electric. It then 
describes the three neaquetone lectric devices that (ire described 
in the pate nf of March 7. 1876. immediate ly heforve the inte ‘po- 
lated passage; after which it proceeds to the deseription of 
the drawings, in utter obliviousness of the variable-resist- 
ance devices referred to inthe interpolation. And, finally, it 
claims, in differe Th aud alternative forms of claim. the three 
magneto-electric multiple-telegraph inventions claimed in 
claims 1, 2 and 5, of the patent, and the sound-copying 
method and apparatus claimed in the last claim of the 
patent; but contains no claim in the remotest degree 
resembling claim 4 of the patent! 

The relations of Ilon. George Brown, of Toronto, Can- 
ada, (deceased before the testimony wastakenin these cases) 
are fully set forth in Mr. Bell’s preliminary statement (C. 
Exhibits, p. 1010), and in Mr. Bell’s testimony, (C. Vol. 2, 
pp. 1676-1685, and p. 1700). During the fall of 1875, Mr. 
Bell solicited him to take an interest in his inventions and 
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patent them in England. December 24, 1875, Bell visited 
him at Toronto, interviewed him on the evening of Decem- 
ber 28th, and executed a written agreement with him on De- 
cember 29th, returning to Boston about January 1, 1876. It 
clearly appears from his testimony (C. Vol. 2, pp. 1679-80) 
that he was notin Canada again during that winter. It also 
appears from the testimony of Gardiner G. Hubbard (C. 
Exhibits, p. 961, Ans. 22,) that Wr. Brown met Mr. Bell and 
Mr. Hubbard, in New York City, on or ahout January 25, 
1876, on this business. Brown immediately proceeded to 
England the last week in January, 1876 (Bell, C. Vol. 2, p. 1682, 
Ans. 567-8) taking with him the copy above referred to, in or- 
der to file it for a patent there. He was to cable Bell whenit 
was filed, but delayed to act in the matter, and Hubbard 
grew impatient and had the American application filed, 
February 14, 1876, without waiting further to hear from 
Brown. The copy in question was not sent by mail to 
Brown, but was “handed to” him at some time between De- 
cember 29, 1875, and the time he sailed—the last part of 
January, 1876. (Bell, Ans. 570, C. Vol. 2, p. 1682.) — Inas- 
much as the interview at New York city, on or about Jan- 
uary 25, 1876, was the only time when Brown and Bell 
were together between December 29, 1875, and the time of 
srown’s sailing, that must have been the occasion when the 
copy was “handed to” him; and that was five days after the 
Ameriean specification had been sworn to. Brown's endorse- 
ment on it shows that it was given him shortly before he 
left for England, (C. Ex. p. 944.) Hubbard testifies that 
Mr. Bell was very solicitous to have the patents “ taken out in 
his native country, that le might there have the henefit of what 
he believed to bea great invention.” (Hubbard, C. Exhibits, p). 
961, Ans. 22.) 

We have, therefore, the extraordinary spectacle of Mr. 
Bell’s handing to George Brown, on January 25, 1876, the 
eve of his departure to Europe, a specification of this “ great 
invention,” to be filed and patented there, which specifica- 
tion not only totally omitted the entire description of the 
variable-resistance current and the claim based upon it, but 
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declared in express terms that a// “ways of producing” 
what he then knew as “ undulatory currents of electricity” 
* depe nd for effect pou the vibration or motion of bodice s capable 
of inductive action,” or, in other words, that the magneto- 
electric carrent was the only current known to him that 
could produce this effect! —_ It is simply incredible that this 
specification should have been put into Mr. Brown’s hands 
after Janury 20, 1876, if his American specification, sworn 
to on that day, had contained the matter which now appears 
in it, or Mr. Bell had even known of such new inventions. 

The copy given to George Brown had been written In 
October, L875. (Bell, Ans. 571, C. Vol. 2, p. 1682.) It eon- 
tains some erasures and interlineations, but they were made 
before it was handed to him. (Bell, Ans. 576, C. Vol. 2, p. 
L6S3.) They consist merely of restatements of matters In 
what was evidently deemed better phraseology. 

The American specification was written mainly in Sep- 
tember and October, 1875, but the finishing touches were 
put to it between January 1, 1876, and January 10, 1876. 
(CC, Exhibits, p. 1010: Bell’s Ans. 114-115, C. Vol. 1, p. 156: 
and Hubbard’s Ans. 20, C. Exhibits, p. 960.) These finish- 
ing touches evidently consisted in correcting the phraseol- 
ogy substantially as it appears to have been afterwards cor- 
rected in the (reorge Brown “copy.” 

The American specification was not altered in ny respect be- 
fween January 10, 1876, and Fe bruary 14, 1S76, as we know 
by Mr. Bell’s repeated statements. It was sent to Washing- 
ton by the hand of Mr. Hubbard on January 10, 1876, to 
be examined by Mr. Pollok. (C. Exhibits, p. 960; Bell, Ans. 
114, 115. C. Vol. 1, p. 156.) Pollok made no change in it 
(Bell, Ans. 115, p. 156), but had @ far copy made by one of his 
clerks, and returned it to Mr. Bell, at Boston, on January 
18, 19 or 20, 1876, and Mr. Bell made oath to it on January 
20. (Bell, C. Vol. 1, p. 157, Ans. 119-122.) As soonas it was 
sworn to, Mr. Bell sent it to Pollok. (Bell, C. Vol. 2, p. 1680, 
Ans. 563.) It was deemed advisableto go over it once more 
together with Mr. Pollok, although it had been sworn to, 
and, accordingly, Pollok came to New York city with it a 
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few days after January 20, 1876, (probably when George 
Brown met them there,) and a day was spent -in “ going 
over it with care,” but “no change whatever was made in it, 
and Mr. Pollok took it back with him.” (C. Exhibits, pp. 
1010, 1011.) This is the last that appears of it till it was 
filed in the patent office February 14, 1876. We therefore 
know that it was not altered after January 10, 1876, till it 
was taken by Pollok back to Washington to be filed, some 
davs after it had been sworn to and after it had received the 
final scrutiny of Mr. Bell and his attorney—which scrutiny 
was probably at the very time when the copy was handed 
to Mr. Brown to take to England. 

The following schedule will show the whole history: 

American = specification 
written in Sept. and Oct., 


i sintins Anise andiida: xineeeuns (C. Exhibits, p. 1010.) 
Hubbard saw it in Oct., | 
RN te (C. Exhibits, p. 960) 


Hubbard took it to 
Washington to submit it to 
Pollok, about Dee. 1, 1875 
and took it back to Boston, 
pee. 14 of 16, 1876......... 

The patent drawings 
were made between Dec. 
15, 1875, and Jan. 15, 1876 (Bell, C. Vol. 2, p. 1658.) 

The specification was 
completed early in Jan- 


(Id.) 


(Id.) 


a Se (C. Exhibits, p. 1010.) 
And was sent to Wash- 

ington, January 10, 1876 (C. Exhibits, p. 960.) 
Where Pollok went over 

| ___ RE aEe (Id.) 


But did not change it...(Bell, Ans. 115, C. Vol. 1, p. 156.) 
Pollok’s clerk then made 

a fair copy of it and the 

copy was sent to Bell for 

the oath, Jan. 18, 1876... (Id. Ans. 119, 122.) 


It was sworn to Jan. 20), 


EE cnchih iabiaiiins ibanenaeees (Id. Ans. 123.) 
And sent to Pollok im- 
I becnite eeviinn senseians (C. Vol. 2, Ans. 563, p. 1680-1.) 


Pollok brought it to 

New York a few days 

after it was sworn to, where 

it was examined by him 

and Bell with great care for 

a whole day, but no change 

whatever was made in it... (C, Exhibits, p. LOLL.) 
grown had his “copy ” 

handed to him between 

Dec. 29, 1875, and his 


sailing for England the 


last week in January, 1876 (Bell, C. Vol. 2, p. 1682.) 
And shortly before he 
left for England............ (C, Exhibits, p. 944.) 


The Brown copy was 
written in October, 1875...(Bell, C. Vol. 2, p. 1682, Ans. 571.) 
[ts alterations were made 
before it was handed to 
Ti is iccuhiciameehaineinimneilaiaal (Bell, C. Vol. 2, p. 1685, Ans.576.) 
Hubbard and Bell met 
Brown in New York City 
on this business about Jan. 
i i cinisnasinisnandionbanneiii (C. Exhibits, p. 961.) 
srown took the copy 
with him to England the 
last week in Jan. 1876...... (Bell, C. Vol. 2, p. 1682.) 
Thev waited till Feb. 14, 
1876, for Brown’s cable- 
gram, and then filed the 
SNR cssce secesensnecsens (Bell, Ans. 124, C. Vol. 1, p. 158.) 
Any alteration of the specification between January 20, 
1876, (the date of the oath,) and February 14, 1876 (the 
date of the filing), to include the description of this new 
variable resistance telegraph and the claim for it as a new 
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invention, would have necessitated a new oath to the application, 
as, otherwise, the patent, if issued on it, would be invalid 
and void for non-compliance with the law requiring the 
inventions to be swornto. Such alteration, if made between 
January 20 and February 14, would have been innocent, if 
the subject-matter had been Bell’s invention, and would, 
unquestionably, have been inserted openly and above-board, 
and the application re-sworn to as the law required; and 
the testimony of Bell and his witnesses would have shown 
the fact and, approximately or exactly, the date. But Mr. 
Bell has been very careful nof to state when this interpolated 
matter was inserted, nor why it was inserted, nor why it 
fails to appear in the (:eorge Brown copy, nor why so im- 
portant an addition, both to the description and claim, 
was not even attempted to be patented in England, where 
he was so solicitous of holding both the honor and profit 
of his “ great invention.” Ln his lestimony the whole matter 
was slipped over in silence, just as in his London lecture and 
his testimony in the Dowd case he slipped silently over the 
first electric transmission of speech on March 10, 1876, with 
(;ray’s transmitter, and tacked his April, 1876, experiments 
directly to his July, 1875, experiments, without alluding to 
the long time intervening between them or the great dis- 
covery demonstrated between them! “Silence,” sometimes, 
“is golden,” but it is not always cons'stent with veracity. 
The appellees are, therefore, reduced to one of only three 
alternatives: They must admit that the interpolation was 
made between February 14 and February 19, which renders 
the patent void; or, secondly, they must admit that it was 
made after the specification was sworn to, on January 20, and 
before February 14, which renders the patent equally void, 
and is, besides, totally incredible in view of the fact that a 
a new oath was never made; or, finally, they must take the 
incredible position that Bell allowed George Brown to leave 
for England without copying into his paper this a@// impor- 
tant new matter (which could easily have been inserted in 
five minutes) although they were together in New York, 
just before he left, for the purpose of giving Brown his 
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final instructions, and although Hlubbard, and probably 
Pollok, were there with them. 

It is incredible that it could have been in the American 
specification on January 20, 1876, without being copied into 
the (reorge Brown papers before he left for urope; and 
equally incredible that it could have been interpolated be- 
tween Brown’s departure and February 14, 1876, without a 
new oath, and without being transmitted by first mail to 
Brown in England for insertion in the English papers; and 
if the interpolation was innocently made before February 
14, 1876, itis well-nigh incredible that Bell, in his testimony, 
should not have taken pains to explain when and how it 
first appeared in the American specification, and why it 
was omitted from the (reorge Brown papers. The fact that 
be /] had wever experimented Upon thre matters referred ty ti the 
nite polation (see his Ans. 177.C. Vol. 1. Dp, 173: 150, C. Vol. 2. 
p. 1644) is of great significance in this connection, as is also 
the fact of his repeated declarations that the paper taken by 
(;corge Brown to England was a copy of his American specifi- 
cation. In 1877, when trying to mislead and “ bluff” Gray 
by making him think that the matters in conflict between 
them had been invented by him long before (iray’s in- 
vention, he stated in a letter to Gray (see C. Vol. 2, p. 
1682, question and answer 566): 

“My specification had been prepared months before it was 
filed, and a copy had been taken to England, by a friend. I 
delaved the filing of the American patent until I could hear 
from him. At last the protests of all those interested in my 
invention, deprecating further delay, had their effect, and 
IT filed my application without waiting for the conclusion of 
the negotiations in England.” 

Here the plain intimation to Gray was, that the paper 
taken to England was a “copy” of the “ specification ” 
Which was afterward “filed” as an “application;” and we 
shall sce, further Oil, that this WIR nrost indubitably thre eract 
truth, but that the specification that was “ filed’ was not the 
specification that was “ patented.” 

We are, therefore, as we submit, fully warranted in the 
belief that the application, when filed on Feb. 14, 1876, did 


99 


not contain the interpolate matter; and that the interpola- 
tion (DUALS made afte ;’ knowledge of Gray s emvedt, and hy Pollok s 
clerk, in whose handwriting thee original application-pape rs had 
been written; and was made with the connivance of the ex- 
aminer, Wilbur, whose guilty relations with Pollok in re- 
spect to the Gray and Bell matters have been already de- 
monstrated from the record. This conelusion is Hnepee quably 
estahlished hy wheat 1o0w follows. 


Fourth revelation. 

Two certified copies, fromthe patent office, of Bell’s applica- 
tion papers in the matter of his patent of Mareh 7, 1876, are 
in evidence in the record, to wit, one copy, certified on Apri/ 
LV, 1879 (4 . Exhibits. pp. 5-15), and one, a photograph copy, 
certified on October 30, 1885. (Add. proofs, pp. 729-744.) 

The specification of the pate nt, as printed and issued 
March 7, 1876, with the amendments of February 29, 1876, 
is also in evidence. (C. Vol. 1, occupying the twelve pages, 
immediately following p. ot.) We thus have three pate nt of- 


fice copie s of Be IT's Specification, all of which ought to agree. 


But here the remarkable fact appears that, while the speci- 
fication printed March 7, 1576, as a part of the patent, and 
the photographic fae simile of October ou), LSS5. agree al- 
most exactly with each other, neither of them grees ul ith the 
et rtified Copy of April lO, 1879! Yet each, being a certified 
copy, linports verity, and proves that the record stood as 
certified, at the time of its certification. Uenee the legal conelu- 
sion is that,on March 7, 1876, the papers appeared one way,— 
on April LU, 1879, another way—and on October 30, 1885, 
changed back to correspond to the printed copy attached to 
the patent. 

“But” (The court may inquire), “in view of the fact 
that the copy of Oct. 50, 1885, is a ‘ photographic fae simile 
of the paper then on file in the patent office, as the original 
Bell ape cification, (See Commissioners Certificate, Add. proofs, 
p. .729,) and that it corresponds exactly with the printed 
specification attached to the patent on March 7, 1876, must 
we not inevitably conclude that the differences observable 
in the certified copy of April 10, 1879, were errors made 
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by thre cle rk who wrote that copy, and not detected by the coni- 
missioner who certified it as correct? ” 

Ordinarily, this would be a tenable hypothesis in such a 
case—but it is not so here! The proof is absolutely over- 
whelming and unanswerable thai the record has been foully 
fernnepe red with in the interest of \r. Bell, since April 11), S79! 
Snd that if UIs done lo cover up SO prior le viltry that WUs hie 
dang i of Le ing erposed “Ix thie record before stood! 

We have already stated what we conceive to be unan- 
swerable reasons for believing that the copy taken by 
(seorge Brown to England, at the end of January, 1876, 
was substantially identical with the specification then alre ady 
SMOriti fa, and wo weeks afte rmards filed ‘ie thee United States 
Patent Office; and that, so far asthe patent of March 7, 1576, 
disagrees with the George Brown paper, the patent is a fraud 
and the disagreeing matter an interpolation made after Febru- 
ory ly and be fore ke bruary 19. 1876. The cor tified COPY of 
April 10. 1879. decisive ly proves this to be the fact! 

There are th irty-niie separate statements in the certified cOpYV 
of April 10, 1879, which disagree with the statements re- 
spectively found at the same places in the patent and in the 
photographic fae simile: and eve ri one of those thirty-nine 
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separate statements in the COpYy of April 10, 1879, is an exact 
Copy of the language found in thre SO ite connection in the George 
Brown Pap rf By no conceivable possibility could such a 
coincidence have happened by chance. It stands absolutely 
demonstrated, that when the commissioner’s copyist made 
that copy, on April 10, 1879, he had before his eyes, in the 
Bell specification then On file, the eract phraseology of the 
George Brown copy of January, 1876, which phraseology has 
STHCE disappeared from thr pate nt office record, asis conclusively 
proved by the fuc simele! This disappearance could have 
happened by no accident! The fraud begun in February, 
1876, has been finished off by what is substantially a for- 
gery, since April, 1879! 

The court can not realize the startling force of this proof, 
until it compares the thirty-nine passages in the different 
copies with the George Brown paper. 
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First, it will find that the 1879 certified copy showed that 
the original patent office specification was full of erasures aud 
interlineations, Which are faithfully reproduced, for the most 
part, in the LS7% copy, hut whieh fail fo appear in the photo- 
graphic fae siniile of ISS5. We should not, of course, expect 
them to appear in the patent, which would only be a copy as 
corrected; but that they were there in 1879, is clear, and 
that they are not in the photographic fac s/imile, shows the 
latter to be a fraud. 


Second, it will find that statements appeared in the 1879 
COpy which there were strong reUSONS for Mr. 34 Il’s wishing lo 
(disappear ; and that they have accordingly disappe aved s1Ce that 
date. 


Third, it will find that the thirty-nine passages correspond 
sO curiously to the George Brown copy—imeistake s and all— 
that the entire correspondence of the whole original patent 
office specification with the George Brown copy can no 
longer be doubted. 

Referring to the certified copy of 1879 (C. Exhibits, pp. 
(-15), the thirty-nine passages will now be pointed out— 
commencing with the passages shown as erased and inter- 
lined. 

1. On p. 6, line 11, the LST? copy says: “to produce iis 
fundamental note (tone) by one only,” etc., ete. The brackets 
indicate an erasure and interlineation in the record, as the 
record appeared on April 10, 1879. Referring to the George 
Brown copy, (C. Exhibits, pp. 956-947) we find that the 
original word was “fone,” and that it was therefore erased 
and “ note” interlined before the patent issued. Both words 
uppeared on the record in April, 1879, only one of them 
now! 

2. On p. 6, line 26, the 1879 copy says: “ Over the same 
eircuit (wire).” Brackets again indicate an erasure and 
interlineation. Referring to the George Brown copy (p. 
937), we find that the original word was “ cireuit,” and that 
it was erased and “ wire” interlined before the patent issued. 
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As before, both words appeared on the record on April 10, 
1879, and only one in 1885. 

>. On p. 6, lines 31, 52, the 1879 copy says: “ My pres- 
ent Invention consists in the emplovment of a vibratory (or 
undulatory) current of electricity,” etc., etc. Here brackets 
again Indicate interlineation. 

The photographic fac simile (Add. proofs, p. 751,) says 
simply: “My present invention consists in the em- 
ployment of a rébrafory current of electricity.” The George 
Brown Copy, on the contrary, says ~ vibratory or undulatory.” 
In 1879, the patent office record, at this point, corresponded 
to the George Brown copy, and not to the patent office 
record of 1885. The amendment of Februarv 2%, 1876, (C. 
Exhibits, p. 16) struck out the entire passage and inserted 
in lieu of it the passage that now appears in the 
patent, containing the words “vibratory or undulatory,” 
but that is no reason why both words should have appeared 
as a part of the original specification in the record in 187% 
and only one of them in 1885. 

4. On p. 7, line 3,the 1879 copy says: “simultaneously 
over (on) the same circuit.” Brackets again indicate erasure 
and interlineation. Referring to the George Brown copy, 
we find that the original word was “ over” and that it was 
erased and “on” interlined before the patent issued. As 
before, both words appeared on the record in 1879, and 
only one in 1SS5. 

9. On }). 7. lines 5 and 6, the 1S7Y COpV Says: “That a 
closed circuit and single main battery may be used (em- 
ployed).”’ Brackets again indicate erasure and interlinea- 
tion. Referring to the George Brown copy, we find that 
the original word was “employed” and that it was erased 
and “used” interlined before the patent issued. Both words 
appeared on the record in 1879, only one in 1885. 

6. On p. 7,line 8, the word “using” appears in the 1879 
copy, but not in the patent nor in the photographie fac 
simile. It és found in the George Brown copy, showing 
that the patent office clerk made no mistake in copying, 
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but that the word appeared on the record in 1879 and has 
since been removed. 

7 and 8 On p. 7, lines 35 and 36 (second and third from 
the bottom of the page), the 1S79 copy reads: “ four impulses 
of B (A) being made in the same time as five impulses of A 
(Bb). Brackets again show erasure and interlineation. 
Referring to the patent and photographic fae simile, we find 
them to read : “four impulses of B being made in the same 
time as five impulses of A.” Referring to the George Brown 
copy, We find it to read: “ four impulses of .\. being made in 
the same time as five impulses of BB.” The original patent 
office specification was, therefore, written the same as the 
(;eorge Brown copy, and the letters A and B were erased 
and the letters B and A were substituted, respectively, before 
the patent issued. The record in 1879 showed the erasure 
and interlineation; the photographie fac simile does not. 
Now, referring to the drawing of the George Brown copy 
(C. Exhibits, p. 946), it will be seen that the shortest curves 


are in line B, so that four impulses of were in fact equal to 


five of B, as there represented; whereas the petent drawing has 


revesysre d thee CULES, making thre shorte sf Curves iT line A, Sst) that. 
in the patent, fou iinprulse 8 of B are equal to five of A. The 
original specification filed in the patent office, therefore, 
made a mistake of facet hy follou ing lite rally the words of the 
George Brown Copy, u iHthout Corr cling thei fo corre spond te 
the new drawings. The 1879 copy shows the mistake and its 
correction; the photographic fac simle shows neither mis- 
take nor correction. 

9,10 and 11. Precisely the same thing occurs again in 
the last three lines of p. 8, where the letters A and B are 
shown by the 1579 copy to have been again erroneously 
used in the original specification, and to have been erased 
and interlined correctly before the patent issued. The 
original paper invariably corresponded to the George Brown 
COpy, but the photographic fac simile gives no hint of the 


fact. 
12. On p.§, line 28, the 1879 copy (as also the patent and 
the (reorge Brou it paper) reads: * The horizontal line re | d ¢ 
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f,’ ete. The photographic fac simile (C. Exhibits, p. 7) 
reads simply: “The horizontal ad e f,” ete., omitting the 
word “line.” If the specification had read thus in 1876, the 
patent would necessarily have been printed as the photo- 
graphic fac simile reads. But the 1879 copy and the George 
Brown copy both show the word “line,” and it was undoubt- 
edly in the record vital thre fraudulent alteration WUS made be- 
tween 1879 and 1885, when it was ‘nadvertent/y omitted by 
the author of the fraudulent COPY. 

13. On p. 10, lines 14, 15, the 1879 copy reads: “ And in 
vibrating it produces (vields) au musical note of a certain 
definite pitch.” Brackets show erasure and interlineation. 
Bv reference to the George Brown copy it will be seen that 
the original word was “* yie/ds,” and that this word was 
erased and “ produces” interlined before the patent issued— 
the record in 1879 showing both words; the record in 1885 
showing onlv one of them. 

14. On p. 10, line 25, the 1879 copy reads: “ The coil. of 
the distant electro-magnet f,’ ete. The patent and the pho- 
tographic fac s¢mile omit the word distant, but the word was 
visible on the record in 1879, for the same word appears in 
the George Brown copy. 

lo. On }). 10, lines 26, 27, the LS79 cCOpV reads: “ When 
the pitches of the two instruments, A J, are different.” The 
patent and the photographic fa ‘simile omit the capitals val 
[* at this point; but their Insertion in the 1879 copy was 
no mistake of the copyist, for we find them at the same point 
in the (reorge Brown COpyY. 

16. On p.10, lines 36, 57 (last two lines of the page) the 
isi copy reads: “ They continue sounding so long as the 
mechanical vibration of B' is continued, but become silent 
the moment its motion stops.” The patent and photographie 
fac simile read as follows: “ They continue sounding so 
long as the mechanical vibration of B' is continued, but 
become silent with the cessation of its motion.” In the 
George Brown copy, the words are, “fhe moment its motion 
stops.” The copyist in 1879, therefore, made no blunder, 
but copied what appeared before him in the record at that 
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time, and the record was afterward changed before the photo- 
graphic fue simile was made in 1885. 

17, 18,19. On p.11, lines 1. 2,5, the 1879 copy reads: 
“The duration of the sound mav be used (ade) to indicate 
(signify) the dot or dash of the Morse alphabet, and 
thus a_ telegraphic dispatch may be indicated (can be 
transmitted) by alternately interrupting and renewing 
the sound.” 
and interlineatjons. Referring to the George Brown copy: 
we find that the words of the specification as originally filed 


The brackets indicate three separate erasures 


were “ made” “ signify,” and Cn he transmitted.” and that 
thev were all erased and the other words interlined before 
the patent issued. Both sets of words appeared in 1S7%: 
only one now appears in the record, as shown by the 
photographic fue simile. : 

20. On p. LL, line 12, the L879 copy reads: “ Simultane- 
ously caused to vibrate (set in vibration)” Here, again, 
brackets show erasure and interlineation Referring to the 
George Brown copy, we find that the expression was 
originally “set in vibration,” and that it was erased, and 
“caused to vibvate” was inserted before the patent issued. 
Both expressions were visible in LS7, only one of them how 

_ a }?. ll. line 20, the 1879 copy reads: “ When the 
armature ¢«, Figure 5, is mechanically set in vibration: ”’ 
whereas the patent and the photographie fae simile both 
read: “ When the armature ¢, Figure 5, is set in vibration.” 
The insertion of the word “ mechanically,” in 1879, was no 
blunder of the copvist, for the George Brown copy contains 
the same word in the same place. But this word, also, was 
expunged before the photographie fac simile was made. 
There was a redsou for de SIring fe get clear oft this word—byv 
limiting the armature of Figure 5 to mechanical vibration, 
if fe nided either ta limit thre armature of Figure ra likewise. ( be- 
cause Figure 7 is described as an improvement on Figure 
5), or else it was totally superfluous. 

22, 25. On p. 11, lines 26, 27, the 1879 copv reads: “ The 
instruments A' and A* repeat loudly the signals of A, and 
instruments B' B° repeat gent/y (softly) those of B.” Here, 
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again, erasure and interlineation are shown by the brackets. 
The patent and photographie fac simi/e state the proposi- 
tion as follows: “ Theinstruments A‘ and A?* repeat loudly 
the signals of A, and B' B?* repeat soff/y those of B.” The 
insertion of the word “ jnsiruments” before B' B?*, and of the 
word “gently” instead of “softly” was no blunder of the 
copyist, for precisely that form of expression appears in the 
(seorge Brown copy. 

24, 25. On p. 11, lines 31, 32, the 1879 copy reads: 
“Whereby motion can be imparted to the armature by 
means of the human voice or by (the tones) means 
of a musical instrument.” Erasure and interlinea- 
tion again. The patent and photographic fac simile read: 
“Whereby motion can be imparted to the armature by 
the human voice or by means of a musical instrument.” 
The insertion of the words “imeaus of” before “ the human 
voice,” and of “ the tones” as originally appearing instead of 
of “ means,” was no blunder of the copyist; for the George 
Brown copy shows the same words that appear in the 1879 
copy. They have been removed since the 1879 copy was 
made. 

26, 27. On p. 12, lines 5, 4, 5, the 1879 copy reads: 
“ Undulations are created (caused) upon the circuit E, 4, e, 
f,g. These undulations are similar in form to the air vibra- 
tions caused by the sound, that is, they are (can be) represented 
graphically by similar curves.’ Erasures and interlineations 
again, Which do not appear in the photographic fac simile. 
Reterring to the (eorge Brown copy, we find that the 
specification originally read as stated in the brackets of the 
L879 copy, and that the words “caused” and “can be” were 
erased and “created” and “ure” inserted, before the patent 
issued. 

28. On p. 12, line 23 (third line of the second c/aim) the 
LS79 copy reads: “So that the vibration of the one shall 
occasion ( produce) electrical undulations in the other,” ete., 
ete. Erasure and interlineation again. Referring to the 
George Brown copy (second set of claims) we find that the 
second claim, as originally filed in the Patent Office, con- 
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tained the word “ produce” instead of “occasion,” and that 
the change was made before the patent issued. Both words 
appeared in the record in LS7%, only one of them now. 

29, 30, 31, 32,33. In the claims, as copied in the 187% 
copy, the words “substantially as set forth” (first claim), 
“substantially as set forth” (second claim), “ as set forth ” 
(third claim), “of the batterv as set forth” (fourth claim), 
and “substantially as set forth” (fifth claim), are all 
enclosed in brackets, show ing that they were interlined while 
the application US pending in the patent ottice. Von of these 
words appear in the Ge arg Brown copy. No brackets ov inter- 
lineations appear ine the photograph Tr fac sineile of ISSO, show- 
ing that the record has been altered since 1879. [t will be 
remembered that the fourth claim was bodily interpolated 
into the application between February 14 and 19, 1876: 
and the 1879 copy shows that, as first bite ppolated, it ended 
with the word “power,” and that the words “ of the battery 
as setforth” were afterward inserted before the patent is- 
sued. 

34, 35, 36,57. Turning back once more to page 8, lines 
2 to 51, the 187% copy reads as follows: “The elevations, 
hhh (eee), ete., indicate Impulses ot positive electricity ; the 
depressions, ¢ ¢ ¢ (¢ ¢ ¢), ete., show impulses of negative elee- 
tricity; the vertical distance, 4 (¢ /) or cf (¢ f), of any por- 
tion of the curve from the zero line expresses the inten- 
sitv,” etc., ete. Here we find erasures and interlineations 
again revealed by the 1879 copy which do not appear 
in the photographic fac simile. Referring to the George 
Brown copy, we find that the specification, as originally 
filed in the patent office, used the letters that are, in the 
L879 copy, enclosed in brackets, and that these letters were 
erased while the application was pending, and the letters 
inserted as they now read in the patent. But we find more 
than this, to wit, that the drawings of the George Brown 
copy were so lettered that the original lettering of the spe cification 
filed in the pate ut office exactly corresponded to them—that is 
to Say, that when Mr. Pollok’s draughtsman made the new 
drawings for the pate vf office, iit January, 1876, and inadvert- 


10S 
ently changed the curves as hereinabove shou iM, if escaped potice 
that the lett ring of the specineation must also te changed fo Core 
4 spond, aud so the specification went into the pate al offte exactly 
J ihn thre Georg Brown copy, aud had to hig changed afte radard 
before thie patent issvieal. 

38. The first sentence of the “ interpolated paragraph,” 
on p. 9, commencing with the words “electrical undula- 
tions” in line 28, appears in the 1879 copy inclosed in 
brackets, showing that. at that time, this sentence either 
appeared in brackets or as an interlineation. In the photo- 
graphic fac simi/e, no brackets appear—showing that the 
record has been altered since 1879. But the patent con- 
tains no brackets around this sentence—showing that it was 
an interlineation made after the specification was filed and 
before the patent was issued. The patent would, of course, 
show brackets where the original paper indicated that they 
were intended by the writer to be actually used, but would 
not show them where they would only indicate a correction 
of the original manuscript. 

39. And now we come to the most remarkable and sug- 
gestive of all these changes—a pulssage corroborating lit the 
most conclusive manner our theo AE that the entire de scription of 
thie rariahble-vesistance cu ‘vent and pp ats. tog th, yu jth, thie 
fourth claim: based pou if. was bodily ppate ppolated jutor the pr 
plication after it was filed in the patent office! 

On p. 9, lines 15, 16, 17, the 1879 copy reads as follows: 

“There are many waysof producing undulatorv currents 
of electricity, but all of them depend for effect upon the vibra- 
tions or motion of bodies capable of inductive action.” That 
is to Say, all of them” are nuagqueto-clectric, and umole of 
them dep TL em pou rarying esistance ! If the specification was 
originally tiled in the patent ottice without the “ interpolated 
matter,” this statement was perfectly consistent; but if the speci- 
fication was originally filed with the “ inte rpolated matter. 


this statement contradicted the pest of thi, s) ecification in terms. 
for it could not be true that «// of them depended upon in- 
duction or magneto-electric action, but some of them de- 
pended upon variable resistance. The writer might as well 
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have said that “ a// of them” are hlack. but some of them 
are white—that all of them are /orses, but some of them are 
cous. Itis impossible that so gross an absurdity should have 
escaped the attention of so sharp and critical a man as Mr. 
Bell. Hehad written aud re-u 


of times, aud fially adopted that eon Of expire MIO threat sve med to 


. 


allen thie specification if peunebe 7" 


him best to explain his invention aud the relation that oue part of ut 
hove to another. (Bell, C. Vol. 2. |. 1620, Ans. 394). Hehad 
“tried to express It fv lanquage thatshould he scie utifically accu. 
rate and cémplete, and to the best of” his “ ability ” he “did 
sO. (Bell, . Vol. y A }?. LGaa. hcaur bottom ot pape.) It had 
been submitted to Pollok between December 1 and 15, L875, 
and again from January 10 to 18, 1876, and Pollok’s sharp 
eve had detected no inconsistency in it. (Bell, C. Vol, 1, p. 
156, Ans. 115.) Pollok made a * fair Opi * of it and re- 
turned the copy to Bell for the oath, January 18, 1576, 
(Bell, C. Vol. 1, p. 157, Ans. 11%.) Bell had sworn to it on 
January 20, 1ST76, and sent it to Pollok, and then had called 
Pollok to New York and spent with him (and probably 
Brown and Hubbard) a day in going over it with the ut- 
most care, but “no change whatever was made in it, and 
Mr. Pollok took it back with him” and fiied it just as 
it was. (C. Exhibits. top of page LOL.) Thi specification, 
“ hen filed bn the pate wl onlice, US not full of yasures aud inter- 
lincations, but was, on the contrary, the “fair copy” which 
Pollok had made betwen January 10 and 18, which Bell 
had sworn to January 20, and in which “wo change what- 
ever was made” thereafter previous to its filing. Yet this 
“fair copy,” when filed, stated’ substantiaily in express 
terms, that no current except the Magneto-electric current 
could be emploved for producing electrical undulations! 
But when, on February 14, 1876, or within five days 
thereafter, Pollok’s “underground railway” to the Exam- 
iner’s room in the patent office, had brought him complete 
knowledge of ( ‘rays caveat and its contents, // was instantly 
revealed to him that this statement was vot teune—and that there 
was another current which could produce electrical undu- 
lations without “the vibrations or motion of bodies capable of 
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inductive action.” There was instant danger that Gray might 
apply this new current to multiple telegraphy, and thereby 
steer entirely around Bell’s invention. Mr. Pollok’s e/erk 
(who wrote the “ fair copy” only a month before) was ready 
at hand, available to substitute, in the same handwriting, a 
new “fair copy,” with a contained description of the varia- 
ble resistance current, and with a broad claim for produc- 
ing undulations in it. The Examiner was corrupt, and was 
already in collusion with Pollok and Bell to rob Gray. It 
Was an easy matter, under such circumstances, to withdraw 
the specification and substitute another, re-written in whole 
or in part, to describe and claim Ciray’s current and its un- 
dulations for multiple telegraph purposes. Perhaps they 
dared not go further and claim Gray’s principle as applied 
to a felephone; but, as Gray had not described or claimed it 
tor a telegraph, there seemed no especial danger in appro- 
priating it to that extent. More probably, both Bell and 
Pollok believed that it would not answer for sound-copy- 
ing, because it could not manifest the back-and-forth move- 
ments, corresponding to the movements of the alr-waves. 
At all events, the interpolated description and claim were 
introduced among the fe/egraph appliances, and the de- 
scribed theory of sound-copying was not changed from that 
originally filed. 

In the hurry and anxiety attending upon the surrepti- 
tious introduction of this new subject-matter and claim, 
(and, perhaps, in the absence of Mr. Bell himself,) it was 
not at first observed that the new interpolated matter made 
arrant nonsense of the statement that “there are many 
ways of producing undulatory currents of electricity, buf 
all\of thre ite lepe nd for effect mpou the vibrations or motion of 
bodies capable of inductive action.” But when Mr. Bell 
arrived in Washington, and made the long series of 
erasures and interlineations hereinabove set forth, his sharp 
eve at once detected the absurdity of allowing this passage 
to remain, now that thie ite polated pitssange and claim Mere 
there to contradict it. It was hardly prudent to withdraw, 
and re-write the specification again; so, probably by a pen- 
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cil amendment, (often allowed at that time by examiners In 
mere clerical corrections,) he drew a line through the words 
“But a/l of them le pne wd” and interlined the word “ depend a 
instead. The specification then merely declared in substance 
that there were many ways dependent upon induction and 
many wavs not dependent upon induetion, and thereby 
became consistent and sensible. The patent was printed as 
corrected in pencil; but, in the three vears thereafter, 
through many handlings, the pencil marks were rubbed 
out, and the original words alone appeared. [lence, in 
L879, the original words were copied and certified by the 
Commissioner. 

No theory of mistake can be set up as to the COpyV of A pril 
10, 1879, on this subject; for the words of the copy—the 
words that then alone remained legible in the original spec- 
ification—are again found to be the ‘dentical words of th 
George Brown copy! Thev were, therefore, in the original 
patent office specification; they were obliterated before the 
patent was printed, and the word “ dependent” was substi- 
tuted; the word “dependent” was in turn rubbed out, and 
the obliterating mark made to conceal the passage: “but al/ 
of them depend,” was also rubbed out, prior to April 10, 1879, 
and the original ink-written words again appeared; and, 
between 1879 and 1885, the record has been changed so as 
to destroy ail its evidences of the real history of the great 
original fraud. Fortunately, in the Providence that some- 
times seems to interfere in the interest of justice, the George 
Brown copy and the certified copy of 1879 remained to re- 
veal, in their relations to each other, the whole iniquity. 

Once more. Inthe George Brown copy we find two sets of 
claims. the first set conlaiming four claims, drawn in language 
not corresponding to that of the specification originally filed 
in the patent office,—tl second set also containing four claims 
corresponding almost verbatim to the claims origimally filed ie 
the patent office. 

What is the meaning of this? Simply this:—Bell had put 
the final touches to his claims in the early part of January, 
1876. “1 completed the specification for my American pat- 
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ent early in January ” (Bell, C. Exhibits, p. 1010, near bot- 
tom of page.) He had, afterwards, to wit, on or about Jan- 
uary 25, 1876, met Mr. Brown in New York city, and 
“handed to” him an old copy of the specification, after 
cancelling the old claims that had first been written in it 
and inserting the new and more satisfactory forms of claims. 
The facet, of itself, indicates that Bell had compared and ecor- 
rected the paper before handing it to George Brown, so as 
to put it into its final and best shape. 

Now. if we take thee (‘f tified pate TL office Cop, of April lt), 
1879.—leave out the anecndinents filed formally on Be bruary 29, 
1876. and reject the change s indicated by its brackets to have been 
pace A hye ERIE snd pate lineation while thie application WWULS prt pd- 
ing in the pate Th oflice—we shall have remaining adocument 
which is. to all intents and purposes, an evact duplicate of the 
George Brown copy, as corrected and handed to him on Jan. 
25, 1876, after the American specification was sworn to—— 
but with the added inate ppolated PUissa ye and claim.” and with 
the statement of anu additional advantage ” (see jp). 7 of thre 
1879 copy) as follows: “ And that cable dispatches may be 
transmitted more rapidly than by means of an intermittent 
current, or by the methods at present in use; for, as it is 
unnecessary to discharge the cable before a new signal 
can be made, the lagging of cable signals is prevented ”— 
an advantage which evidently occurred to Mr. Bell or Mr. 
Pollok while the application was pending, and which was 
accordingiy interpolated when the variable-resistance mat- 
ter Was interpolated. The descriptive matter, sfatement of 
invention, statement of sound-copying theory, claims, and all 
(except merely the interpolated matter about the variable 
resistance, and the reference to the additional advantage in 
preventing the lagging of cable signals) wi// he precisely the 
same as in the George Brown COPY. 

It is, therefore true, as Mr. Bell wrote to Gray on March 
9 1877. (C. Vol. 2. p. 1682.) that a “ copy” of the specification 
was taken to England by a friend before it was “filed;” but 
it is equally true that the letter was skillfully designed to 
deceive and mislead Gray, and, by a suggestio falsi, to induce 
him to abandon his claim to priority of invention of the 
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sound-copying variable-resistance current; for neither the 
“copy” nor the “ specification ” contained a hint ef such a 
current as Gray’s when the application was filed. 

In the light of these facts, it is quite conceivable that the 
interference, between Bell and (iray, was dissolved on Ieb- 
ruary 19, 1876, by some chicanery in the manipulation of 
the dates. Gray was unconsciously in the power of a cor- 
rupt conspiracy of scoundrels, who were ready to practice 
any fraud to defeat him, and who had full possession of the 
means, in the patent office, to carry on their work. 

In view of the above facts, is there any doubt why Bell 
made a liquid transmitter immediately after his interview 
with Wilbur—why the apparatus exactly coincided with that 
of Giray’s caveat--why Bell kept silent about the demonstra- 
tion of speech-transmission, with it—why Bell’s apparatus 
of April, 1876, exactly coincided with Gray’s caveat re- 
ceiver—and why Bell, in his London lecture, sought to con- 
nect the April, 1876, instruments, directly with the July, 
1875, instruments, ignoring what had occurred in the mean- 
time? 

We have seen that the American specification, as filed 
Feb. 14, 1876, was exactly like the copy whieh George Brown 
took to England on the last week of January, 1876; but 
that, while in the patent office, it suffered three separate 
amendments, viz., first, when the interpolated invention 
was stolen from (iray and inserted; second, when the whole 
was subsequently revised to make it ‘consistent with itself: 
and third, when the formal amendment of Feb. 29, 1876, 
was made. These amendments amended it away from the 
words of the George Brown copy. 

We have also seen that the (reorge Brown copy was 
originally written in October, 1875, and was afterwards re- 
vised and corrected before it was handed to Mr. Brown at 
New York, on or about January 25, 1876. 

Before it Vision, the (,eorge Brown copy Was not verbatin 
the same as the American specification—after revision, it was 
a verbatim duplicate. 

It follows, therefore, that it was not revised and corrected 
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until the American specification was completed. The Amer- 


ican specification was not completed till Jan. 1-10, 1876, 
and was not thereafter changed in any respect till filed. 


The (re Org Brou TL Copy, thre refore, was not re rised and corrected 
fy assume its compl fed form until as late as Jan. 1-25. 

As to the exact time of the comparing of the two papers 
together and revising the one by the other, there are but 
two possible hypotheses—either, first, the specification was 
independently completed between Jan. 1 and 10, and the 
Brown copy aferward compared with it and corrected to con- 
form to it; or, secondly, the Brown copy was revised and 
its phraseology made satisfactory between Jan. 1 and 10 
and then the specification was copied from it, and sent to 
Pollok on January 10. Jn either case, the specification and 
Brown copy were carefully compared with and made to 
conform to each other, after January 1, 1876, and before 
George Brown left for England. There is no escape from this 
conclusion; because the Brown copy was revised to make 
it agree with the completed specification, and the latter was 
not completed till Jan. 1-10, 1876, and we have Mr. Bell’s 
word for it that it was never afterward altered till it was 
filed, and that the amendments of the Brown copy were all 
made before Brown left for England. 

The variahle-vesistauce jatter mwas. therefore, not in the Amer- 
can specification betucen January 1-10, 1876—if it had been 
the revision of the (reorge srown copy, at or after that 
tine, by comparison with the American specification, 
would have caused it to be inserted in the Brown copy also. 
lt is absolutely incredible that when comparing the two 
papers together and correcting one by the other, so care- 
fully in mere matters of verbal criticism, not only should 
the infinitely weightier matter of the entire variable-resist- 
ance current and apparatus have been passed over without 
notice, but statements should have been left unaltered in 
both papers to the effect that no current except the mag- 
neto-electric current could be employed for the purposes of 
the invention. | 

Thus the erased and amended record of April 10, 1879 
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demonstrates absolutely that the application filed by Bell 
in the patent office on Feb. 14, 1576, was an exact duplicate 
of the George Brown copy; while the erased and amended 
(:eorge Brown copy, in turn, demonstrates conclusively that 
the latter was carefully compared with Bell's completed 
patent office specification, and made to conform thereto even 
in mere verbal details; and Bell’s testimony proves that 
this must have been done after January 1, and before Feb- 
ruary 1, 1876. Can there be any doubt as to the exact time 
and place, when and where it was done? The two papers 
were togetherin NewYork on January 25, 1876—the Brown 
copy to be handed to Brown to take to Europe; the sworn 
specification to be finally reviewed and criticised by Bell, 
Pollok and Hubbard for the patent office. Then was the 
exact time when they would be compared and made to con- 
form verbatim to each other. 

The most astounding part of the fraud, is the attempt to 
cover it up by again changing the record since 1879. Why 
was this delaved till so late a date, and whi, at that late 
date, attempted at all? We answer that, prior to the sum- 
mer of ISSY, although there was some interference litigation 
going on, and the Dowd suit had been commenced but set- 
tled by compromise, the diflerent interests were, for the 
most part, only apparently in conflict, and were really under 
the control of the Bell Telephone Co. and the Western 
Union Telegraph Co., which latter company now claimed to 
own both Gray’s and Edison’s inventions. There was no 
great danger of any damaging exposures in that connection. 
But whe i thie real litigation hegan iin he ad earnest, iT the coutro 
versy with the Peoples Ti lephone (o. in the summer or early 
fall of ISSO, then there was dang vr that the patent office fraud 
might he discovered, and it clearly became of enormous ad- 
vantage to Bell to remove all traces of it, if that could be 
successfully done. Bona fide litigations with other defend- 
ants followed—the number of hostile observant eyes in- 
creased—and the danger became pressing. Some hand, 
moved evidently by an interest’ paramount to all other 
considerations, possessed both the opportunity and the 
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nerve to undertake the desperate work—and the record was 
changed. 

Whatever explanations or disclaimers others may have to 
make as to their part in the perpetration or subsequent 
utilization of these frauds, we leave them to make as thev 
may think best; we have no idea that appellee’s counsel 
have had any knowledge of these frauds; but as for 
Alexander Graham Bell, who must have known all about 
the fraud practiced upon Cray in the surreptitious ex- 
amination of his pending applications in 1874; who 
filed three applications in het haste in consequence 
of that unlawful knowledge, and in order to reap im- 
portant advantages from it: who must have been perfectly 
cognizant of the fraud practiced upon Gray and the patent 
office in February, 1876, and must have participated in it; 
und who knew absolutely that the record, as it appeared in 
the patent office on October 50, 1885, was a false record, and 
that the photographic fue simi/es used in his behalf at New 
Orleans and ready to be used in this case, are false and 
lying witnesses; “0 explan ‘tion is possible. 


Eagleton M’f'g Co. v West, Bradley & Cary M'f ¢ Co. 
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PART V. 
Bett Uxnwortruy or BELIEF As A WITNESS. 


Tf anything further were needed to demonstrate the worth- 
lessness of any testimony that Mr. Bell might give or may 
have given, it will be found abundantly in his own deposi- 
tion, when his different statements are compared with each 
other and with known facts. 

He is a sharp, intelligent, cautious and acute witness, with 
au rare faculty for using language to express or conceal the 
subtlest shades of meaning—and with an appearance of hon- 
estvy which is at once attractive and deceptive. (renerally 
he knows exactly when to be silent,and when to speak out; 
but, presuming upon his own skill and acuteness in word 
fencing and evasion, and moved by his enormous greed for 
the honor and profit of the great invention in controversy, 
he has, in his testimony, at many points, lost his caution 
and boldly falsified facts when the proofs of his falsehood 
were ready at hand. We shall now proceed to point out 
some of these instances—but we have neither time nor space 
to enumerate them all. 

l. On pp. 1624, 1628, 1629 (C. Vol. 2), he testified as 
follows: 

“¢( ross-Q. 402. Whendid you firstlearnthat Elisha Gray 
was before the U.S. Patent Office, with a caveat or applica- 
tion for an electric speaking telephone? Ans. I do nof 
know. My impression is that I learned this from the follow- 
ing letters, dated respectively February 21 and Mareh 5, 
1877, received from Mr. Elisha Gray. 

' * 


* * * * a 


“ Cross-Q. 405. When did you first know that you had any 
competitor in the United States Patent Office for the inven- 
tion of the speaking telephone? Aus. I think in March, 
(878, when the telephone interferences were declared. | 
have already referred to the letters of Mr. Elisha Gray of 
February 25, and March 5, 1877, in this connection. 

* * * * * * 


In Cross-Q. 404, the caveat interference notice of Feb. 19, 
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1876, and the consequent proceedings were called to lis at- 
tention, and he was asked: 

“Did not these proceedings relate to your application 
for the patent of March 7, 876, and did you not have 
notice of said letter, signed by Examiner Wilbur, and dated 
February 19, 1876, at the time or immediately thereafter? 
Aus. These proceedings did relate to my application for 
the patent of March 7, 1876. My recollection is that the 
proceedings in relation to the interference were managed 
entirely by my counsel, Messrs. Pollok and Bailey, without 
consultation with me, and that 1 merely knew that some in- 
terference had been declared and had been dissolved, with- 
out my knowing anything about the details cf the proceed- 
ings.” 

From what we wow know of Mr. Bell's relations to the 
(;ray caveat, the court can, from these answers, readily ap- 
preciate the value of Bell's testimony on any point where his 
Interests are an important factor. 

2. On p. 1699 (C. Vol. 2) appear the following question 
and answer: 

“ (ross-Q. 340. Then prior to June 2, 1875, if 1 under- 
stand vou, vou did not believe that the vibrations caused 
in the armature of a receiving instrument by electrical 
undulations occasioned by the vibration of the armature 
of another instrument in the same circuit as the first, would 
be of sufficient force to prove practically useful for either of 
the purposes you have mentioned—that is, the purpose of 
reproducing articulate speech, or the purposes of multiple 
telegraphy—whether a permanent magnet were vibrated in 
front of an electro-magnet without a battery in circuit, or a 
plate of inductive material were vibrated in front of an 
electro-magnet with a battery in circuit; am 1 correct? 
Aus. | Was extremely doubtful; | hoped that they might 
prove of sufficient force, but was unable to decide simply from 
the state of knowledge at the time, without practical experi- 
ments to test the point.” 

Now. it is not frie that hie mas ** doubtful,” or that he had ut 
“hopes” whatever in the matter. In his preliminary statement 
in the harmonic telegraph ‘uterference (C. Exhibits, pp. 984- 
986), he states that, during the summer of 1874: “ The 
thought occurred of inducing the impulses by means of a 


jr rmanent magnet instead of ‘7 hattery “ (middle of i 984): 
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that he then conceived of the apparatus shown in figures 
15, 16, (pp. 994-995); but that (p. 986), “ Fearing that ridi- 
cule would be attached to the idea of transmitting vocal 
sounds telephonically, especially by those who were unac- 
quainted with Helmholtz’ experiments, I said little or 
nothing of this plan. Tudeed, reflection convinced me that, 
howe ver, feasihl thre scheme looke / Upon pape I, if was Hmepracti- 
cable, asthe induced currents would te far hy feeble lo overecone 
any great resistance. For the same reason the plan shown i 
biqure lo seemed impracticabl Save ii the Ory, aud T he gau tes 
look about for some other method of inducing alternate, posi- 
tive and negative impulses, which should succeed each other 
ut equal intervals of time, and at last I hit Upou thre plan of 
making and hie aking contract hy HiCOUS ofa revolving cylinde S 
as shown in Figure 17.” 

Again, in his preliminary statement in the Speaking 
Telephone Interference (C. Exhibits, p. 1002), Mr. Bell, reter- 
ring to the saine matter, savs: 

“ The question arose in my mind whether an armature 
might not be set in motion by a membrane similar in shape 
and structure to that of the human ear, so as to produce a 
current which should correspond toe the vibrations of the 
“ir. [did not, at this tiie, devise mney method of combining (ft 
membrane with an armature, or uttemmpt to construct any 
apparatus uponthe plans [ had conceived. [ never con- 
structed the instrument which I have described, made up 
of a number of armatures attached to a permanent magnet 
and tuned to different pitches, and which I had devised 
with special reference to multiple telegraphy, because J 
thought that the currents which would be induced would be so cx- 
cecdingly aed - that wo useful effect mould hig produced hy them 
Corie sponding to what Thad the oretically attributed to them. TI 
therefore furned my atte ution to other modes of working out 
my plan of multiple telegraphy, which [ was thoroughly 
bent upon reducing to practice immediately.” 

In view of these two statements of Mr. Bell, the former 
sworn to May 8, L876, and the latter November 20, LS78, 

explicitly declaring that he regarded both forms of the 
conceived apparatus as utterly hopeless and impracticable, 
and “ therefore turned” his ‘ 


‘ 


attention to offer modes.” the 
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declaration in his 340th cross-answer, in March, 1883, that 
he was only gs doubtful,” and * hoped that they might prove of 
sufficient force,” is simply false. Tie knew perfectly well 
that he had had no doubts and no hopes, but that he bad 
abandoned the whole thing as impracticable without making 
even the simplest experiment to solve a doubt or confirm a 
lope. 

3. The second apparatus referred to in the above two 
extracts from his preliminary statements, was his imaginary 
“ harp-apparates,” as will appear by comparing Figure 16 of 
his Harmonic Telegraph Statement (C. Exhibits, pp. 995, 
985-6) with Figure 8 of his testimony (C., Vol. 1, pp. 118 
119). On p. 119 (C., Vo!. 1), Mr. Bell testified as follows: 

“Int. 28. Did you ever build such an apparatus as 
Fig. $8; and if not, why not? Anus. LT did not, because of 
the great weber of ree  P that mould be required, aud heeause I 
saw that the instr nment could he vei y much simplified” 

This is the very instrument about which he had sworn, 
in his preliminary statements, that he did not build it de- 
cause fie thought lhe currents iuduced by it would he too weal: to 
produce any useful effect, and that “ therefore” he turned his 
attention to ofher modes! What reliance can be placed up- 
on the word of such a witness? 

t. In his testimony at the top of page 158 (C. Vol. 1) and 
the bottom of page 1621 (C. Vol. 2), he alleges that he heard 
‘timbre” during the experiment of eng 2, 1875; whereas, 
in his letter written June 2, 1875 (C. Vol. 1, p. 156), after 
the experiment was over, he dese vibes ‘s with great exultation 
his rec ognition of pite th and loudness, hut is totally silent us 
fo the greatest of all results—tinbre! Again, in his letter of 
July 1, 1875 (C. Vol. 1, p. 145), he speaks as though timbre 
had not vet been produced, but he was going to make an 
experiment the next day which he hoped would produce it. 
That he did not sueceed is shown by his superscription on 
the George Brown sketch, “ Exhibit Toronto Drawing,” De- 
cember 28, 1875 (C. Exhibits, sketches preceding page 3). 
In view of these letters, written at the time, is there the 
slightest doubt that his subsequent testimony as to hearing 
timbre on June 2, 1875, was false! 
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5. Watson’s cross-examination in August, L882, in the 


People’s Telephone case, (see C. Vol. 1, pp. 307-355), had 
developed very strongly the damaging facts about Bell’s ex- 
periment on March 10, 1876, with the Gray liquid-trans- 
mitter, and that the first speech was transmitted on that oc- 
casion, and that the thumb-nail armature magneto-tele- 
phones were made after that date, and were the first mag- 
neto-telephones to transmit speech. 

Priov to this testimony of Watson, Bell had not even «f- 
tempted to claim that he ever got a word of speech elec- 
trically until he produced the “thumb-nail” magnetos. In 
his London lecture, (C, Exhibits, }). YOO) he had stated (Oct. 
31, 1877), with relation to the instruments of July, 1875, 
and also to the “thumb-nail” instruments of April, 1876, as 
follows: 

“ The results, however, were unsatisfactory and discourag- 
ing. My friend, Mr. Thomas A. Watson, who assisted me 
in this first experiment, declared that he heard a faint sound 
proceed from the telephone at his end of the cireuit, but J 
Ws unable iD verity his assertion. Atter many experiments, 
atte vided by thee NOLL only partially successful results, | deter- 
mined to reduce the size and weight of the spring as much 
as possible. koi this PI lpose, I glued “ pie ce of clock-spring, 
ahout the size and shape of Wil] thumb-nail, tirmly to the center 
of the diaphragm, and had a similar instrument at the 
other end (Fig. 24): we were then enabled to obtain distinet]y 
audible effects” And in his lecture, he illustrates his “un- 
successful and discouraging” (July, 1875,) apparatus, by a 
Cop of Figure , of the drawings of his patent of March 4. IS7TG, 
and his successful (April, 1876) instruments, by a cut of a 
very different apparatus, similar to that which he gave Sir 
William Thomson in August, 1876. (See C. Vol. 2, p. 1661.) 

Watson, in his testimony in the Doud case, in July, 1879, 
(C. Vol. 1, p. 205, Ans. 13,) had described the July 1875, ex- 
periment with equal explicitness, saying :— 

“T shouted into the membrane telephone. Mr. Bell 
listened at the receiver. I think he heard nothing. We 
changed places. He shouted at the telephone and [ listened 
at the receiver. I could hear a faint sound.” 


Bell had written. with his own hand. on the Toronto 


Drawing, left with George Brown on December 25, 1575, 
these words :— 

“ First attempt to transmit the human voice. The vary- 
ing pitch of the voice could be discriminated but not the 
qualitv. A sort of muttering effect was perceived at the 
receiving end, when a person talked very loudly at the 
other end.’ 

Bell himself had testified in the Doud case, in July, 1879, 
(C. Vol. 1, p. 145, Ans. 90,) giving a highly colored state- 
ment of the result, but, admitting that no words could be 


heard. 

“T do not remember, with any great distinctness, the de- 
tails of the experiment, but I have a distinct recollection that 
during the course of the experiments Mr. Watson rushed up 
to the room at the top of the building, where I was, and in- 
formed me that he could distinctly hear me speaking, al- 
though he could not quite make out what I said.” 

To say that even this is rose-colored, in its exazgeration, 
is putting the fact mildly, in view of Watson’. testimony.— 

But when Bell was under cross-examination in the 
People’s Telephone case,in March, 1883, after Watson had 
let out all the facts about the March10, 1876, experiment, and 
the true date of the thumb nail instruments, he began to 
feel the necessity of magnifving the July, 1875, experiments 
and their results, to the greatest extent that could be done; 
and he rose rovaliy tothe height of the oceasion! He said, 
(C. Vol. 2, p. 1575, Ans. 282): 

“T was interrupted by the sudden appearance of Mr. 
Watson, who had rushed up stairs in a state of great excite- 
ment, and who declared that he had heard vocal sounds pro- 
ceed from the instrument to which he had been listening, 
and that he could almost understand what was said. * * 
[ have a general recollection that numerous similar experi- 
ments were made during June and July, and that I my- 
self obtained audible results. It is Wil Lpre SSTON that a fe Ww 
COs words aud N¢ lene NS were accasionally mpacle rstood. but 
[can not give the details of any particular experiment in 
which this was the case. I only remember that the results 
were such as to lead me to the firm conviction that the 
speaking-telephone was a fu/t accompli. In consequence of 
this I took out a patent for the speaking telephone, without 
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waiting to obtain any better results.” And see his equally 
extraordinary answer 281, same volume. 

It is clear that these answers were nothing more nor less 
than perjury. They are contradicted by his London lecture, 
by his letter of August 14, 1875, to Gardiner G. Hubbard, 
by his writing on the George Brown Toronto Drawing, by 
Watson’s testimony, and by his own sworn statementin the 
Telephone Interference (C. Exhibits, p. L009). 

ven his counsel do not believe the varn, for Mr. Stor- 
row, speaking of these tests of July, 1875 said, “ which it is 
claimed aud probably truthfully, did not amount to the in- 
(see his New 
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telligible transmission of articulate words 
Orleans Argument, p. 46). The man who could so streteh 
the truth to meet a supposed emergency in his suit, is un- 
worthy of belief on any point where his interests are in- 
volved. 

6. In his testimony in the People’s Telephone case, in 
the same answer (282, (. Vol. 2, p. 1575), in which he 
falsifies the story of what was heard in July, 1875, he was 
obliged to admit that, on the occasion when Watson 
‘rushed up,” lhe himself had been able to hear nothing. 
He had, in his later cross-examination, set deliberately 
about the work of misrepresenting the performances an 
capabilities of those instruments, and he was sagacious 
enough to know that the question would arise: “Why 
could you not hear anything?” He was therefore ready 
to anticipate the question with an explanation, as follows: 

“This inability I attributed af the time to the noise of the 
machinery in the workshop, and to the faet that Mr. Watson 
was unable to throw out his voice with sufficient force to set the 
membrane of his telephone into good vibration.” 

Was this the frve explanation? Not at all. He himself, 
in his preliminary statement five vears before (C. Exhibits, 
p. 1009), had given the true reason: 

“T am free to say that the results were not as good as |] 
had expected, but I believed that the failure to obtain better re- 
sults was due to the imperfect construction of the instruments or 
to their parts not being prope rly proporioned”” 

Here, again, the testimony in his deposition was clear 
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perjury. He swore, as a fact within his recollection, like any 
other fact, that he, at the time, attributed the failure to a 
cause to which he never attributed it. He had no such thing 
within his HLENLOTY when le stifying, but made up thre CLCUSE AS he 
went along, without regard to the state of his memory. If he 
had forgotten what he attributed the failure to “ at the time,” 
he should have said so; but he had no right to make upa 
story and swear to it as his memory. Such testimony is 
exactly what the law defines as perjury. It exhibits a 
dangerous inherent tendency fo make out a good case at all 
hazards, and is of a character to discredit everything that 
depends upon the uncorroborated word of the witness. 

[n this instance, the story told by Mr. Bell, in cross-an- 
swers 281, 282, is particularly silly. Watson had sworn 
that he shouted at the telephone, but Bell could hear noth- 
ing; and that when Bell shouted, Watson could hear only a 
faint sound. Weakness of voice is a puerile suggestion, un- 
der such circumstances. The noise of the workshop is 
equally puerile. Would they not have tried the experiment 
elsewhere, or in the evening when the workshop was still, 
if that had been believed to be the cause? 


PART VI. 
Tue Parent or JANUARY 30. 1877. 


But little needs to be said concerning this patent, in view 
of what has gone before. When this patent was taken out, 
the magneto-telephone, in the hands of Mr. Bell and his as- 
sistants, was a completed invention, having received its 
latest improvements in October and November, 1876, and no 
longer remained a thing for “the future” to “discover.” 
He therefore no longer sought to patent a mere theory or 
current, “in its present undeveloped state,” as in March, 
1876, but he addressed himself to the work of describing a 
machine and claiming the details of its construction. 

As the only telephone invention which Mr. Bell had ever 
made (if he made any at all), was a magneto-electric appa- 
ratus, this patent, like the former, should be strictly lim- 
ited to the magneto form of instrument. 

But the same old variahle resistance fraud furs up Aguen nM 
this patent, to vitiate it and destroy its validity even for what 
it might otherwise have protected. 

With the proofs now before the court, if there is anything 
clear, it is that Mr. Bell had no legal right to appropriate, 
in any patent, at any time, the variable resistance invention, 
knowledge of which he had derived from Gray; and that 
any patent in which such a fraud should appear, must be 
thereby rendered utterly null and void. The statute pro- 
vides that where error creeps into some part of a patent 
by inadvertence, taccident or mistake, and without any 
fraudulent intent to deceive, such innocent error shall not 
affect the validity of the other parts of the patent: other- 
wise, it renders the whole patent void. 

Now, if ‘I{r. Bell, in January, 1877, attempted to weave 
the variable-resistance current or apparatus into his new 
telephone patent, and to make descriptions and claims to 
cover it. there was HO rad ve rte ce, accident or mist thy ahout 


the matter ; it was deliberately done to defraud and deceive 
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the public and to cover and appropriate the invention of 


another, and the whole patent is clearly void. 

Vet that is exactly what Mr. Bell did, in January, 1877, in 
the patent now in question; and he did it with a devil- 
ish ingenuity and cunning which at once betray the motive, 
as well as the fact that he fully appreciated the personal 
danger of going too far. The problem before him, as he 
apparently viewed it, was a difficult one: it was to de- 
scribe and claim Gray's invention, without actually laving 
himself liable to the pains and penalties of perjury by 
swearing that it was, in fact, his own invention. [lis cun- 
ning and skill proved equal tothe emergency. He actually 
succeeded in incorporating Gray’s invention bodily tuto this 
patent also, but by indirection and = insinuation § only. 
[very statement of the specification asto the Gray form 
of device is /iterally true, and yet as to such matters, the 
specification is, in fact, a lie and a fraud, and was clearly 
au deliberate attempt to deceive the public and the courts, 
and to appropriate and cover (iray’s invention of the 
rariable resistance telephone. 

Ile did it in this way: In his former patent of March 7, 
1876, the fifth claim had not been made to include the re- 
ceiver as a Claimed element, but was drawn only to cover 
the current, and was limited to a current of special form, 
excited by a special magneto-electric apparatus. Taking 
advantage of this fact, he described the invention of his 
LSii patent IS consisting mainly in the receiver, and, stating 
that the forin of the transmitter was utterly immaterial, he 
described first //s own transmitter, and then simply declared 
that he had “ heretofore described and exhibited” other forms 
of transmitters to “the American Academy of Arts and 
Sciences,” as would be seen by reference to Volume XII of 
its proceedings. | 

The description to which we refer is as follows, italics be- 
ing our own: 

Gs The CSS ntial feature of the Live ntion consists in the “arina- 
ture of the receiving-instrument being vibrated by the vary- 
ing attraction of the electro-magnet, so as to vibrate the air 
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in the vicinity thereof in the same manner as the air is vi- 
brated at the other end by the preduction of the sound. Jf 
is thre i'¢ fore by HO WieANS HECESSAPY OF ESSE ntial that the traus- 
mitting-instrument should be of the same construction as the rve- 
ce ieing-instrune Te 

“Any mstrument rece ving aud transmatting the impression 
of agitated air Wily he used as thre fransinette re although for 
convenience, and for reciprocal communication, | prefer 
to use like instruments at either end of an electrical wire. 
/ have hie retofore descrihed and erhihited such othe gels 
of transmitting sound, us will be Seen by reference to 
the proceedings of the American Academy of Arts and 
Sciences, Vol. XIL.” 

The paper referred to was presented to the Academy, May 
10, 1876, and the reference here mentioned will be found in 
('. Exhibits, pp. 75, 76, and is as follows: 

“15. Electrical undulations can be produced directly in 
the voltaic current by vibrating the conducting wire in a 
liquid of high resistance included in the cireuit. 

“The stem of a tuning fork was connected with a wire 
leading to one of the telephones described in the preceding 
paragraph. While the tuning fork was in vibration, the 
end of one of the prongs was dipped in water included in 
the circuit. A sound proceeded from the distant telephone. 
When two tuning-forks of different pitch were connected 
together, and simultaneously caused to vibrate in the water, 
two musical notes (the unisons respectively of those pro- 
duced by the forks) were emitted simultaneously by the tel- 
ephone. 

A platinum ‘i Vy, attached lod membrane comple heal ‘/ roltaic 
eurcuil by dipping inte water. Upon speaking to the mem- 
brane, articulate sounds proceeded from the telephone in 
the distant room. The sounds produced by the telephone 
became louder when dilute sulphurie acid or a satu- 
rated solution of salt was substituted for the water. Audi 
ble effects were also produced by the vibration of plumbago 
in mereury, in a solution of bichromate of potash, in salt 
and water,in dilute. sulphuric acid and in pure water.” 
(See. also C. Vol. 2. p. 1658.) 

To thus describe ee apparatus, md pate TL specification, by 
reference to the papers and documents of a remote scientific 
association, Was a novel and unique proceeding, and would 
not have been done without a reason. When we come to 
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know the history of the alleged invention, and the peculiar 
i¢ lation of thre pate ntee lo thie thing thas de scribed, we Can, with, 
out difficulty, understand and appreciate the reason. It was 


simply an attempt, by insinuation and without directly 
swearing to the variable-resistance transmitter and current ‘ 
as his own invention, to enlarge the specification by con- 
struction so as to include the invention of Gray as well as his - 
own: Mr. Pollok’s *c¢leré” had borrowed the Gray current 
and apparatus and interpolated it into the former patent as 
au multiple telegraph invention. Mr. Be// had acquiesced in 
that fraud, and would now borrow the whole thing for tel- 
ephone purposes, but, in so prudent and cautious a way as 
to leave the court to construe it into the patent as a described 


equivalent, rather than run the risk of describing and swear- 
ing to itas his own invention. 

But, the facts now being known, it is clear that the court 
should, by reason of this fraudulent attempt to qualify the 
whole meaning and scope ofthe patent of January 30, 1877, 
hold the latter entirely void. In no event, it is submitted, 
‘an the patent be construed to include anything more than 


Bell’s own invention—the magneto telephone. ) 
The claims of this patent, here sued upon, are the fifth, 

sixth and eighth. (See Int. 21, C. Vol. 1, }). 4().) These 

claims are as follows: 
5. m The formation, in an electric te lephone, such as here Hie 

shown and described, of a Magnet with a coll mpou the end or 

ends of the magnet nearest the plate. 
. “7 combination, with au electric telephone, such as 

described, of a sounding-box, substantially as herein shown 

and set forth.” 


* * * 7 


8. “In asystem of electric telephony, the combination 
of a permanent magnet with a plate of iron or steel, or 
other material capable of inductive action, with coils upon 
the end or ends of said magnet nearest the plate, substantially 
as set forth.” 
Reviewing these claims, it may be said at once that the 
sixth is utterly void, on its face, as not being for an invention. 
It is merely the putting of the mechanism into a box. No 
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particular form of box is specified, nor does the specifica- 
tion state any function or result as derived from it. It is 
described merely as “the cover or sounding box D2’ This de- 
scription is afterward rendered still more indefinite by the 
statement: “I have shown the apparatus in one of its 
simplest forms, it being well understood that the same may 


be varied in Arran ge suve nf, combination, gene ral construction and 


form, as well as material of which the sevzral parts are composed,” 


which “ blanket” statement covers the bor as well as all else 
described. The identical mechanism out of a box would 
not infringe this claim; but in any kind of a box would 
infringe. Why it would infringe, does not appear, because 
it is not stated why or how the box acts as a “ sounding- 
box.” The prior patent of March 7, 1876, whether valid 
or invalid, published to the world the vibrating armatures 
and electro-magnets coupled with doves to concentrate and 
direct the sound to and from the diaphragms ;:— does this 
box do anything more or differently? Lf so, why and 
how? We submit that the claim is clearly void. 

The fifth and eighth claims are simply for the old Schellen 
form of magnet (See Additional Proofs, p. 448, and also De- 
fendants’ Exhibits p. 1160), when substituted for the Bat- 
tery current of the March 7, 1876, patent, as «@ means of 
polarizing thee COLMCS of the clectro-maguets, precisely the Salnc 
purpose for which Schellen and Wheatstone had used the 
same devices in their telegraph and speed-indicating 
apparatus, years berore. They involved no discovery of 
Bell’s, but merely the use of known equivalents for polariz- 
ing electro-magnets. In his 1876 patent, he had polarized 
the cores by a battery current—here, he used a permanent 
magnet instead, but both were known equivalents for that 
purpose long before he entered the field. Bell understood 
their equivalency in 1875-4 (See Ans. 50-56, C. Vol. 1, pp. 
116-118), and deduced the necessary result of the perma 
nent magnet “from the well known laws of magneto-elec- 
tricity.” (Ans. 35, 147, C. Vol. 1, pp. 117, 165, and Ans. 
334, C. Vol. 2, pp. 1597-8.) 
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Besides, the defendants’ Tisdel receiver (C. Vol. 1, pp. 83, 
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84,) does not come within the express limitation of both 
claims to a permanent magnet, having the coil upon that end 
which comes nearest to the diaphragm; for in the Tisdel re- 
ceiver, that pole which terminates “in a thin metallic tongue 
a,” is the pole which comes nearest to the diaphragm, and the 
coil is attached not to that pole, but to the other pole. 


Both this patent and that of {March 7, 1876, are com- 
pletely anticipated by the prior inventions of Daniel Draw- 
baugh, as shown in our brief on the Drawbaugh case, filed 
herewith. 


} 
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PART VII. 


SoME GENERAL REMARKS UPON THE PATENTS OF MARCH 7, 
1876, AND JANUARY 30, 1877. 


So far as the patent of March 7, 1876, refers to an appar- 
atus for electrical sound copying, it is, on its face, and in 
view of appellee’s own evidence, almost conclusively invalid 
for want of that “ full, clear and exact description and spec- 
ification’ which the statute calls for. 

The drawings are not even professedly drawings of any 
complete machine. 

Mr. Bell testifies (C. Vol. 2, pp. 1620, 1696,) as follows: 

(P. 1620.) 

* Figures five and siz do not pretend to show the full coustruc- 
tion of the apparatus they illustrate, but are simply electrical di- 
agrams.”’ 

* x > * * * x x * 

Cross-Q. 395. “Is Fig. seven of that patent, like Figs. five 
and six, only an electrical diagram? Ans. Certainly.” 

. * * + * x * * * 

(P. 1696.) 

(ross-(Q. GOS. Please explain exactly what you mean by 
the expression, “electrical diagrams,” which expression you 
have used several times in your testimony? Ans. A dia- 
gram that would illustrate the general electrical arrange- 
ments deseribed in the specification, and that did not profess 
'y be exact drawings of the apparatus, or even to show mediny of 
the mechanical details of construction.” 

The drawings, therefore, can not be relied upon to exhibit 
the construction of any completed apparatus. 

The specification is equally deficient in the information re- 
quired by the law. Its description of this apparatus consists 
substantially of four printed lines! 

“The armature ¢, Fig. 7, is fastened loosely by one ex- 
tremity to the uncovered leg, ¢, of the electro-magnet /, and 
its other extremity is attached to the center of a stretched 
membrane a. A cone, A, is used to converge sound-vibra- 


tions upon the membrane.” 
* * * + * . * * * 
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It is the contention of appellees that this description, 
coupled with the drawing, Fig. 7, and with Mr. Bell's state- 
ment, in the specification, of the principle and theoretical 
mode of operation of the machine, is sufficient to enable 
any one “skilled in the art” to make the devices and 
successfully practice the invention. In the same breath, 
however, they tell us there was no art, and hence ne one 
skilled in the art. But Mr. Bell’s experiments had all been 
“unsatisfactory and discouraging,’ (London Lecture). He, 
himself, had been able to get only a “faint, muttering 
sound,” and no “quality,” hence no articulation (Toronto 
Drawing). It was for “the future” to “discover” the art 
(Letter of Aug. 14, 1875, to Gardiner G. Hubbard). Bell, 
certainly understood his theory or “principle,” but he 
could not make his apparatus operate. Tis assistant, 
Watson, also understood it, and was “ skilled in the art” in 
electrical matters, and /e could not make the apparatus 
operate. They made “many experiments, attended by the 
SLD only partially SUCCE ssful ¢ sults “ (London Lecture), and 
it was not till April, 1876,—a month after the patent issued 
—that they discovered how to change the construction of the 
apparatus so as to make it work. The patent gives us no 
hint of what this change should be. Before the change, 
the apparatus would wof operate; after the change, it would. 
The difference is the difference between an inoperative and 
un operative device, and this difference is exactly what the 
law requires to be clearly pointed out in the patent: but 
the patent is silent as to what it is, because Wr. Bell did not 
hinise if know, and had not been able to find oul, when the patent 
issued. See Appendix following this brief. 

What the appellees ask the court to do, is to construe the 
invention of April, 1876, into the prior patent nune pro tune, 
because, foresooth, Mr. Bell they say afte rwards discovered 
how to make the apparatus operative by changing its 
construction |! There is not, it is believed, a decided case to 
be found where, under such circumstances, a patent has 
ever been sustained. The law requires certainty, not con- 
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jecture; accomplishment, not speculation, theory aud exper- 


imental failure. 

There can be no doubt, now, that Mr. Bell had, before his 
patent issued, a full and thorough knowledge of all there 
Was In Giray’s caveat. If he did not personally examine it, 
Mr. Pollok or Mr. Pollok’s “clerk” did; and what they 
knew, Bell knew, and made use of his knowledge. The 
changes which he made in his April, 1876, jnstruments 
were simply the substitution of the details of mechanical 
construction of Gray’s caveat receiver in place of the details 
of construction of his own July, 1875, instruments. The 
very first pair of magneto instruments which Bell ever 
made after knowledge of the caveat, were mere copies of the 
caveat receiver. How long would it have taken Mr. Bell to 
produce « speaking telephone if he had not had knowledge of 
(iray’s caveat receiver! Who can answer this question? 
Would the world ever have had a “ Bell telephone?” In 
law, is not Mr. Bell chargeable with the results of his fraud- 
ulent knowledge of Gray’s apparatus, by a legal presumption 
against the originality of the changes which he introduced 
into his apparatus in April, 1876? If so, who ts in law, th 
mventor of that completed and Opn ative apparatus of April, 
/876, Bell or Gray, or Bell and Gray jointly? Can the 
1877 patent be held valid, in view of the facts which we 
now know concerning the genesis of this apparatus? Does 
wot the great monumental fraud run through the whole, from the 
heginning lo the end of both pate nts, powoning and invalidating 
all’ What can the court point to, of completed invention in 
either patent, and say that it is not tainted with the primal 
fraud and, possibly if not probably, the direct or indirect 
consequence thereof! (onfra spoliatorem omnia presi 
untur. 

[t is no answer to all this to say, as the appellee’s counsel 
do, that Gray has acquiesced in Bell's claim of priority of in- 
vention. (ray was deceived and misled by the falsehoods 
and frauds practiced upon him, and he is no more bound 
by his acquiescence thus procured, than he would be by a 
deed procured from him by freud and falsehood. The 
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charge that he stood by and saw Mr. Bell exhibit the liquid 
transmitter at the Centennial, without making any claim to 
the invention, is unquestionably a falsehood. It is, in sub- 
stance, negatived by even the testimony of Bell, who swears 
(C. Vol. 1, pp. 159, 160, Ans. 153-135) that, although he had 
the liquid transmitters at the Centennial, he exhibited to 
the judges on Sunday, June 25, 1876, the operation of only 
the magneto instruments. (See Ans. 154, p.160.) Thomas 
A. Watson, who swears so glibly(C. Vol. 1, p. 252), to seeing 
the liquid transmitter on exhibition at the Centennial, was 
not even present at the exhibition of June 25th. (See Bell, 
Ans. 135, C. Vol. 1, p. 160.) William H. Hubbard, who 
<wears in the Dowd case (original Dowd record, p. 558, 
Ans. 8) that Bell showed and explained it to the judges on 
June 25th, is contradicted by Gray in the same case (same 
record, p. 126, Ans. 55), aud more emphatically by Prof. 
Barker (additional proofs, pp. 6-11, 29-32), who made the 
arrangements for the exhibit, explained some of the instru- 
ments to the audience, virtually superintended the exhibi- 
tion on behalf of Mr. Bell, and saw no liquid transmitter 
there, but testifies that Gray, on that occasion, explained to 
him A/s liquid transmitter. But even if Gray sad seen 
Bell's alleged liquid transmitter there, the deception that 
was all along practiced upon him in regard to Bell’s date 
of invention, and the mistaken confidence that he then re- 
posed in Bell's assertions about it. would fully account for 
his acquiescence, of which so much is now attempted to be 
made by way of estoppel. Gray was, undoubtedly, lulled 
into inaction, but he was lulled into it by the fraudu- 
lent interpolations that had been introduced into Bell’s ap- 
plication on its way through the patent office, and by the 
fraudulent representations that were made about it by Bell 
and his associates after the patent issued, as well as by a 
letter which Wi/bur wrote him eulogizing Bell’s discoveries. 
We are not of counsel for Gray, and have no interest in 
the fate of his invention, except to see, on behalf of our 
clients, the People’s and Overland Companies, that the 
court understands the facts, and that it shall not be de- 
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ceived by the frauds and false pretensions, which have 
for vears successfully eluded detection, and deceived and 
misled not oniy Gray himself, but even the courts below. 

[n the foregoing brief, we have discussed the validity and 
scope of the Bell patents of March 7, 1876, and January 350, 
L877, mn riew of the matters shown in the (pp llee’s own record, 
and without reference to the clear and overwhelming evi- 
dence of the complete anticipation of both of them by the 
prior invention of Daniel Drawbaugh, which is discussed 
in separate briefs herewith filed. 

This suit is brought in a court of equity, where the com- 
plaining party must come with clean hands. But here, as 
shown by is own proofs, introduced to bolster up its case, 
the complaining party comes with false and fraudulent title 
deeds, whose pretended honesty it has attempted to establish 
by robbery and forgery committed upou the public records. Its 
whole case is poisoned and rotten with corruption and in- 
iguity. And yet, upon this rottenness and corruption, it is 
to-day maintaining a great monopoly, oppressing and rob- 
bing the public, and holding these appellants and other in- 
nocent parties enjoined from the enjoyment of their legal 
rights and the prosecution of their lawful business. 

It is time that this wrong should be summarily stopped ; 
and that the penitentiary should open its doors to receive 
the perpetrators of it. 

LYSANDER HILL, 
Of counsel for the Pe ople sand Overland iz lephone (ompanie x 


156 


APPENDIX. 


As Bell had his instruments in 1875, and showed them 
in his patent of March 7, 1876, they were radically wrong 
in construction. 

1. The armatures were too heavy. In the “repro- 
duced” instruments tested by appellees in this suit (for cuts 
of them see C. R. Vol. 2, pp. 1709, 1710, 1714, 1715, 1718, 
1720, 1721), the armatures were apparently made as thin asa 
watch spring—mere dines, as shown in some of the cuts. 
No appreciable inertia or momentum is possible in such 
Compare them, for a moment, with the heavy 


armatures. 
armatures of the original Bell instruments of 1875, as 
shown on p. 1012, of C. Exhibits, and see how the original 
instruments were departed from, in this particilar, for the 
purpose of making the “reproductions” work in the so- 


called tests! 

2. In the original instruments the armatures were ar- 
ranged at an angle with the pole of the electro-magnet, in 
which position they would lose a portion of the attractive 
or inductive force. Compare again, and see how carefully 
the appellees’ counsel and experts improved their “ repro- 
duced” instruments to remedy this defect, before submitting 
them to a test! | 

3. In the original instruments the pole of the electro- 
magnet pointed to the armature at a Spot between the cen- 
ter and edge of the membrane, so that the attractive or in- 
ductive force was not exerted at the free end of the lever or 
armature, but intermediate between theends. In the trans- 
mitter (which exerts the ‘ductive force), this point on the 
armature would, in such case, have a Jess range of movement 
than the end, and hence the inductive force would be pro- 
portionately reduced, and a feebler current would pass over 
the line. This feebler current, arriving at the receiver 
(where it acts by attractive force), would, in turn, be exerted 
upon the armature there, not at the end of the lever where 
its leverage would be greatest, but intermediate between the 
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ends, where the leverage would be against it; and hence anoth- 
er portion of the force would be lost. With the force thus 
thrown away, a /eavy armature would not obey the electric 
impulses, but would have a strong tendency to vibrate after 
a law of its own. 

In “reproducing” instruments for tests, the appellees 
were careful (see C. Vol. 2, pp. 1715, 1718) to arrange the 
pole exactly opposite to the end of the armature, in the in- 
struments where the heaviest armatures appear, from the 
cuts, to have been employed; but, in the other reproductions 
(see pp. 1709, 1710, 1714, 1720, 1721), where they arranged 
the pole to act between the ends of the armature (as Bell 
did in 1875), they have reduced the thickness of the arma- 
tures to a mere line. There was method in this. Very 
slight differences in these instruments affect the result. The 
reproduced instruments fa//; the originals could not. 

4. In nearly all the “reproduced” instruments, the 
hinges were knife-edge hinges, such as are used in delicate 
scales for apothecaries’ and chemists’ purposes—no friction, 
no resistance. How different from the crude structure 
shown in C. exhibits, p. 1012! 

In Fig. 7, of the patent of March 7, 1876, all these defects 
appear. See cut below: 


In Gray’s caveat receiver, none of them appear. See cut 
below: 
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{n Bell's improved (and ta/king) device of April, 1876, 
none of them appear, but (ray’s construction is closely 
copied, as will at once be seen from the following cut of 
Bell's, April, 1876, device: 


a= 
— 

In appellees’ so called * reproduction ” tested in this case, 
the form of the patent device and the July, 1875, device is 
CLprprrre tly retained, hut thie substantial defects which it ple i 
those le Vices wmorthle ss and impracticabl " and which Mr. Bell did 
not perceive nor know till after his knowledge of Gray's 
‘aveat, and after the date of his patent, /ave been carefully 
and skillfully removed by somebody familiar with the present 
knowledge of Sp aking fe le phone constructions. It is, therefore, 
evident that the appellees’ tests prove nothing as to the 
alleged operativeness of Bell’s 1875 instruments, or instru- 
ments made according to Fig. 7, of his patent, but onlv 
that a person familiar with the present knowledge of tele- 
phones can now take the old devices, and by suitably altering 
them, make them do what Bell and Watson could wot make 
them do. 

In his New Orleans argument, referring to the Reis trans- 
mitter, Wr. Dickerson (of appellees’ counsel) said (p. 105): 
“You can, perhaps, make that send a Bell current by s/ight 
wterations init.” Again (p. LO8): “The question is how the 
two things operate, not how they /ook.” 

In the same case Vr. Storrow (see his printed argument, 
p. 91) said: 

* A slight change in the proportions of such an apparatus 
may change the character of the operation, and conse- 
quently the result: and the knou ledge that one Opn ration ought 
toy be pe rformed and the other avoided, will, with some instru- 
ments, enable the Ope rator. without difficulty, to make thre change. 
But somebody must have the genius to discover what ought 
to be done. 

“Tf an instrument exists which is intended and adapted 
to interrupt the circuit at each vibration, and is furnished 
to the community with a description and directions to make 
it interrupt the circuit at each vibration, the community, 
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from that instrument and that description. will not learn 
how to transmit speech. If another man comes and in- 
structs the community that, by causing that instrument to 
perform a different kind of operation a new result, to wit 

the transmission of speech, can be accomplished ; then no mat- 
ter how minute the change in the imstrument might be, uor €vVEK 
though if only re quire Smnen and different way of using if he will 
have made a great invention; for. whoever first gives to the 
community the information which enables it to transmit 
speech by electricity has, in the language of the constitution, 
“promoted the useful arts,” and his work and importance 
to the community is not anticipated by the fact that the 
machinery for transmitting speech, was within easy reach, 
ifanybody had only known how th da a 

Citing and quoting from several decisions of this court to 
sustain his legal position as here expressed. 

But here lies the trouble with Bell: On Februarv 14 
LS76, he did not know how to do it—he had il theory, but could 
devise no instruments capable of verifving histheory. But, 
having had knowledge of (iray’s receivers, and changed his 
instruments in April, 1876, to correspond to them, and test- 
ed those instruments, he now had both a theory and an ap- 
paratus capable of doing the work, and he now knew how to 
do it. The court can not, however, construe this knowledge 


back into his previous patent, nune pro tune. 
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It has fallen to our lot to write a history of the develop- 
ment of Mr. Bell’s invention of the Speaking Telephone 
from the materials contained in the complainant's record. 
It is our purpose to assemble in one paper all the important 
testimony relating to this subject, now distributed throughout 
the bulky volumes of the record. This testimony will be 
accompanied with annotations in elucidation of the text.* 

We shall search after the facts, and, where these are in 
controversy, it is our aim to arrive, as far as possible, at 
detinite conclusions. 

We shall rest content, if our work shall prove to be of 
even the slightest aid to the court in the consideration of 
the great questions involved in this case. 


NotE —The appellee’s four volumes of proofs wili be cited in this brief as 
c., Vol. 1, €., Vol. 2, C., Vol. 5, C., Exhibits, or Vol. 4—C, meaning com- 
plainants be ow, 

The appellant s <ix volumes will be cited as D , Vol. 1, D., ff = S-reb., 


D. S-rej., D. Exhibit<, and BD. Add. Proofs—D. meaning defendants below. 
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It appears from the statements of Mr. Bell, (C. Vol. I, p. 
106; Bell’s London Lecture, C. IV Exhibits, p. 879; Bell's 
Preliminary Statement in the Speaking Telephone Interfer- 
ences, Id. p. 997,) that at an early period, through the en- 
joyment of exceptional opportunities, he acquired a thorough 
knowledge of vocal physiology, of the fundamental principles 
of articulation and of the characteristics and relative 
qualities of sound. 

“My father was a teacher of articulation, and as he in- 
tended me to follow his own profession he very early gave 
me instruction in the anatomy of the vocal organs, the 
functions of the various organs of speech, and in subjects 
bearing generally upon the science of vocal physiology.’’ 

In the midst of a research conducted by him in the ef- 
fort “to deterimine the characteristic tones of the vowels,” he 
became acquainted, through Mr. A. J. Ellis, of London, 
with the valuable researches, experiments and discoveries 
of Helmholtz. 

“THe (Ilelmboltz) had = sueceeded in producing, arti- 
ficially, certain of the vowel sounds by causing tuning 
forks of different pitch to vibrate simultaneously by means 
of an electric current. Mr. Ellis was kind enough to 
grant me an interview for the purpose of explaining the 
apparatus employed by Ilelmholtz in preducing these ex- 
traordinary effects, and | spent the greater part of a delight- 
ful day with him in investigating the subject. At that time, 
however, | was too slightly acquainted with the laws of 
electricity to fully understand the explanations given, but 
the interview had the effect of arousing my interest in the 
subjects of sound and electricity, and I did not rest until | 
had obtained possession of a copy of Helmholtz’ great 
work,and had attempted, in a crude and imperfect manner, 
it is true, to reproduce his results.” 

“The explanations which were given me of Helm- 
holtz’ experiment so interested me that I devoted myself 
to the study of electricity, my special object being to acquire 
a sufficient knowledge of the subject to enable me to under- 
stand Helmholtz’ experiments.” 
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“T felt that it was my duty as a student of speech to mas- 
ter all the researches of others that bore upon what was to 
be my professional study, and | therefore desired to witness 
the results obtained by Helmholtz, and Investigate speech 
for myself in the manner shown by him.” 

“Tmmediately after the conversation with Mr. Ellis in 
1867, | formed the resolution of reproducing Helmholtz’ 
svnthetical experiments, and finding that my knowledge of 
electricity Was Insufficient to enable me fully to understand 
his arrangement, I took up seriously the study of electricity. 
In the city of Bath, England, | made electrical experiments 
with a friend, and attempted to set 2 tuning fork in vibra- 
tion by an electro-magnet. I do not remember the date of 
my visit to Bath, but I think it was in the vear 1868; but 
it might have been earlier. From the vear 1867 to 1870, I 
made numerous electrical inventions based upon Helm- 
holtz’ vowel apparatus, and before I left England, in 1870, I 
had made up my mind to pursue one of these inventions to 
a practical end. The invention to which I allude is now 
known as harmonic telegraphy or multiple telegraphy.” 

In this period of three years, within which he took up 
seriously the study of electricity, devoting more or less 
time to electrical experiments, and as results of his re- 
search, study and experiment, making numerous electrical 
inventions, he must have arrived at a clear comprehension 
of the principles and mode of operation of Helmholtz’ 
apparatus, and of the important discoveries therein illus- 
trated. 

“The svnthesis of vowel sounds made by Helmholtz was 
performed by means of an apparatus consisting of a series 
of tuning forks of different pitches, all of which were kept 
in vibration by an electro-magnet placed near their prongs, 
and through the coils of which intermittent currents were 
passed by a circuit-breaker, so that each tuning fork pro- 
duced its own tone; and then, by means of resonators, which 
could be brought into action at pleasure, Helmholtz intensi- 
fied these partial tones, more or less, or left some of them 
inaudible at the distance at which the hearer was placed, 
and thereby produced the quality of sound of whichever 
vowel he pleased.” 

Mr. Bell details at length the process of reasoning, 
through which he was led to the conception of his system 
of multiple telegraphy. 
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“While reflecting Uupor the possibilities of the produe- 
tion of sound by electrical means, it struck me that the 
principle of vibrating a tuning-fork by the intermittent 
attraction of an electro-magnet might be applied to the clee- 
trical production of music. I imagined to myself a series 
of tuning forks of different pitches, arranged to vibrate au- 
tomatically in the manner shown by Helmholtz, each fork 
interrupting at every vibration, a voltaic current, and the 
thought occurred: ‘Why should not the depression of a 
kev like that of a piano direct the interrupted current from 
any one of these forks, through a telegraph wire, to a series 
of electro-magnets operating the strings of a piano or other 
musical instrument, in which case a person might play the 
tuning-fork piano in one place and the music be audible 
from the electro-magnetic piano in a distant city?” The 
more | reflected upon this arrangement the more feasible 
did it seem to me; indeed, I saw no reason why the depres- 
sion of a number of keys at the tuning-fork end of the cir- 
euit should not be followed by the audible production of a 
full chord from the piano in the distant city, each tuning- 
fork affecting, at the receiving end, that string of the piano 
with which it wasin unison. At this time, the interest which 
| felt in electricity led me to study the various systems of 
ielegraphyv in use in this country (England) and in Amer- 
ica. IT was much struck with the simplicity of the Morse 
alphabet, and with the fact that it could be read by sound. 
instead of having the dots and dashes recorded upon paper, 
the operators were in the habit of observing the duration of 
the click of the instruments, and in this way were enabled 
to distinguish by ear the various signals. It struck me that 
in a similar manner the duration of a musical note might 
be made to represent the dot or dash of the telegraph code, 
so that a person might operate one of the kevs of the tun- 
ing-fork piano referred to above, and the duration of the 
sound proceeding from the corresponding string of the dis- 
tant piano be observed by an operator stationed there. It 
seemed to me that in this way a number of distinct tele- 
graph messages might be sent simultaneously from the tun- 
ing fork piano to the other end of the circuit, by operators 
each manipulating a different kev of the instrument. These 
messages would be read by the operators stationed at the 
distant piano, each receiving operator listening for signals 
of a certain definite pitch, and ignoring all others. In this 
way could be accomplished the simultaneous transmission 
of a number of telegraphic messages along a single wire, the 


number being limited only by the delicacy of the listener’s 
ear. 

The idea of increasing the carrving power of a telegraph 
wire in this way took complete possession of my mind, and 
it was this practical end that [ had in view when I com- 
menced my researches in Electric Telephony.” (C. Vol. 
IV Exhibits, p. 881.) 

The invention, combination and arrangement ofthe in- 
strumentalities actually necessary to overcome the inherent 
difficulties remained vet to be accomplished. Success in this 
effort meant both fame and fortune for Mr. Bell. The com- 
mercial value of such an invention was capable of instant 
appreciation, and as stated by complainant’s counsel in his 
brief in the court below,—* That was before the Quadruplex 
system came into use, and an instrument of that sort would 
have been of enormous value.” 

We can well understand and appreciate how, under such 
circumstances, the idea “took complete possession” of Mr. 
Bell’s mind, and that in consequence, as stated by him (© 
Vol. INU Exhibits, p. ASO): “For several vears my. atten- 
tion was almost exclusively oe to the production of 
an instrument for making and breaking a voltaic ecireuit 
with extreme r apidity, to take the place of the transmitting 
tuning-fork used in Helmholtz’ researches 

And C. Vol. [, p. LOO Int. 15. While vou were in Can- 
ada and Boston, say up to the year 1875 or L874, how much 
attention did you pay to the subject of electricity, and what 
particular use of electricity did you study and experiment 
upon?” A. “From the moment of my arrival in Canada, 
in LS70, up to the commencement of 1874, my mind was 
full of the scheme for the multiple transmission of tele- 
graphic messages by means of musical tones towhich [have 
already alluded. Up to October, LST72. I resided at mv 
father’s house in Canada, paying only occasional visits to 
the United States, each visit continuing for about two 
months. I had few facilities for experiment in Canada dur- 
ing that time, and none in the United States. I occupied 
myself chiefly, during my leisure time, in studying the sub- 
jects of electricity and sound, and in deve loping theoretically 
the practical details of my svstem of harmonic telegraphy. 
I also made such experiments as I could with the limited 
facilities at my command, at my father’s house in Canada. 
From October, 1872, up to the commencement of 1874, I 


devoted all my spare time to practical experiments relating 
to the production of sounds by electrical means, with the 
object of reducing io practice the svstem of harmonic telcg- 
raphy. My daytime was completely occupied with pro- 
fessional work, and [ carried on my electrical experiments 
chiefly at night.”’ 

Again, C. Vol. IV) Exhibits p. 998. “ After arriving In 
Canada, | pursued my electrical and acoustical studies, and 
raade such experiments relating to multiple telegraphy as I 
had the means of making at my father’s residence. I had 
good facilities for study, but very insufficient means for ex- 
periments. In October, 1872, | removed to Boston with the 
intention of making the United States my permanent 
residence. My professional occupation at this time was giving 
instruction in articulation to deaf-mutes, and lecturing upon 
the mechanism and nature of speech to teachers of the deaf 
and dumb who came to me from different parts of the world. 
My spare time | devoted to electrical studies and experi- 
ments with a view to perfecting multiple telegraphy. 

In developing my plan of multiple telegraphy certain 
difficulties made their appearance, and I devoted myself 
during a summer vacation spent in Canada, in 1874, to de- 
vising means to overcome these difficulties, and also to de- 
vising new methods of studying sound optically, as aids in 
teaching articulation to the deaf.” 

We next note that before he left England, Mr. Bell 
formed the intelligent opinion and the belief that it was 
within the range of possibility that an apparatus might be 
constructed by which the elements of speech might be re- 
produced at a distance. 

This was a rational opinion as to a possibility in general, 
as distinct from what would previously have been regarded 
as an absurdity, like one of Jules Verne’s conceptions of 
au journey to the moon. But. OD the other hand, he then 
neither formed any conception of the means requisite, nor 
entertained any thought of applying himself personally to 
the solution of the problem. 

“From the moment that | became aware that Helmholtz 
had been able to produce vowel sounds with the aid of elee- 
tricity, I believed that the other elements of speech might 
also be produced in a similar manner. I did not, while in 
England, form any idea of the details of an apparatus for 
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producing speech in this way, but I did very distinctly have 
the belief that it was possible to construct such an appara- 
tus. Lam sure that I stated to friends in England, before 
1870, my belief that we should one day speak by telegraph, 
but | had no idea that | would ever myself be connected 
with the realization of such a plan.” 

We have now in complete form, so far as it appears in 
the record, the history of Mr. Bell’s work of invention in 
England and in Canada, and up to the time of his removal 
to Boston, in October, 1872. 

From this point we shall be enabled to trace very clearly, 
from the materials afforded in the record, step by step, the 
progress made by Mr. Bell in his chosen work. 

His progress toward the practical development of a 
system of multiple telegraphy, to which, at this time, 
he immediately devoted himself, is more clearly apprehend- 
ed by observing the three definite and distinet stages which 
constituted the order of this development. In all three 
stages, sound was produced in the receiver by the rapid vi- 
bration of an armature in front of the pole or poles of an 
electro-magnet, but the apparatus emploved was quite dif- 
ferent in the successive stages. 


To CO é 


Il, 
THE FIRST STAGE. 


During the first stage, his apparatus was clearly modeled 
upon that of Helmholtz, the necessary variations in the 
magnetism of the electro-magnet being produced by the 
employment of a “ vibrating circuit-breaker,” which occa- 
sioned rapid “intermissions” in the electric current pass- 
ing through the coils of the eclectro-magnet. 

We find the details relating to this stage of the work given 
more specifically in Mr. Bell’s preliminary statement in 
Harmonic interferences. (C. Vol. IV Exhibits p. 977.)} 

“The experiments undertaken in Boston during the win- 
ter of 1872-5 related more particularly to the mechanical 
means of transmitting vibrations. | was acquainted 
with Helmholtz »pparatus for the artificial production of 
vowel sounds; and all my earlier experiments were mod- 
eled upon his. Figures 1 and 2 illustrate the first form 


of apparatus constructed in West Newton street.” 


For the figures see C. Vol. LV) Exhibits, p. 992-3. 

“On account of the small size of the tuning-forks, and 
the imperfect means at my command, the vibrations ob- 
tained were not as satisfactory as had been hoped. The 
oxidization of the mercury too was a source of great annoy- 
ance, and was only partially obviated by covering it with 
alcohol. The instruments were taken to pieces and put to- 
gether again without any better result, until I copied more 
closely the form of Helmholtz’ instrument, by constructing 
the apparatus shown in Fig. 5. 

“The instruments shown in i*ig. 3 were constructed 
either in January or October, 1873, but at which period | 
am unable to state positively.” 

“In October, 1875, I resumed the practice of my profes- 
sion in Boston (relinquished, through illness, the preceding 
July), residing at No. 202 Essex street, Salem, where the ex- 
periments with tuning-forks (arranged in Fig. 5) were re- 
sumed. In the same month (October, 1875) the attempt 
was made to substitute a free reed for the transmitting fork 
shown in Fig. 5. The free reed (R,) Fig. 4, formed the base 
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of a hollow cone of gutta percha (gg); and it was set in 
vibration by blowing through the orifice O. A platinum 
wire P, attached to the reed R, dipped tnto mereury M. 
The original instrument is still in my possession. Some- 
where about November, 1873, an article entitled, ‘The 
Acoustic Telegraph, published in ‘The Wonders of Elec- 
tricity,’ led me to substitute steel plates for tuning-forks in 
my telegraphic experiments. ‘Two transmitting instruments 
and two receiving instruments (specimens of which are still 
in my possession in their original form), were made like 
those shown in Fig. 5. These were arranged on circuit, as 
shown in Fig. 6. On pressing Kk’, R' was set in strong 
vibration, while R* was unaffected save by a slight tremor, 
perceptible only to the sense of touch. On pressing Kk’, 
neither of the receiving instruments R', R*, responded save 
by the trembling alluded to above. On pressing K' and 
K* simultaneously, R' was thrown into strong vibration, 
but R* was notaffected. [laving no means of tuning the 
plate, | was unable to make R* respond to the vibration of 
ge 

“Fig. 7 shows another form of instrument constructed 
during November, 1875. 

“The instrument shown in Fig 8 was also made about 
the same time, consisting of an ordinary bassoon reed. A 
wire W was brought to the point P of the tongue, t, and fas- 
tened so that the vibrations of t caused P to strike against 
the metal surface M, thus causing an intermittent current 
to pass through the electro magnet f. 

“Tt became evident to me, that with my own rude work- 
manship, and with the limited time and means at my dis- 
posal, I could not hope to construct any better models. I 
therefore, from this time, (November, 1873,) devoted less 
time to practical experiment than to the theoretical devel- 
opment of the details of the invention. 

“The arrangement on circuit, at which I had then ar- 
rived, is shown in Fig. 9. There was one defect in the 
plan for which I sought a remedy. Communications could 
be sent in only one direction. 

“While station A was sending to N any intermediate 
station could also send a message to N, or to any place 
between itself and N; but it could not communicate with 
A, or with any place in the direction of A, except by using 
another line. 

“TIT saw that one wire would suffice for commuications 
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simultaneously in both directions if free earth communica- 
tion could be secured at each end of the line. 

“My first attempt to solve the problem was by the applica- 
tion of artificial resistance, as shown in Fig. 10. When the 
line was put to earth at the two extremities of the circuit A and 
N, any intermediate station (C) could cause half the inter- 
mittent current from its battery to pass to the earth at A, and 
the other half to the earth at N, by putting sufficient resist- 
ance on the shorter circuit 

“Study of the arrangement, however, convinced me that 
the problem could not be solved by anv arrangement of 
artificial resistances: and | was for a time at a loss how to 
overcome the difficulty.” 

It thus appears that the apparatus first made and repre- 
sented by the Figs. 1, 2 and 5, was modeled more or less 
closely upon the working details of Helmholtz’ apparatus 
(illustrated C. Vol. [V Exhibits, p. 895); that in October, 1873, 
an attempt was mace to substitute a free reed for the trans- 
mitting tuning-fork usel by himself and by Helmholtz, and 
that in November, 1873, he substituted steel plates for these 
tuning-forks, and also at the same time combined upon the 
same circuit two transmitters and two receivers, arranged 
as shown In Iig. 6. 

It appears, however, that the practical results ob- 
tained from this apparatus were very unsatisfactory. One 
receiver would respond to its transmitter but the other 
would not. “Onpressing kK’ and K* simultaneously, R' was 
thrown into strong vibration but R* was not affected. 
Having no means of tuning the plate I was unable to make R* 
respond to the vibrations of T?.” 

He then mentions the instruments shown in Figs. 7 and 
8, and says: “It became evident to me that with my own 
rude workmanship and with the limited time and means at 
my disposal I could not hope to construct any better mod- 
els. I therefore from this time (November, 1873), devoted 
less time to practical experiment than to the theoretical de- 
velopement of the details of the invention.” 

This preliminary statement was sworn to by Mr. Bell, 
May 8, 1876. Three vears later (July 8,1879) Mr. Bell tes- 
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tified regarding the same period (November, 1873) as fol- 
lows (C. Vol. I, p. 109): 

“Int. 14. J call vour attention to Figs. 1 and 2 in the 
drawing now shown you; When did you construct and use 
the apparatus therein shown? Ans. In November, 1875. 

“Int. 15. Where? Ans. In Salem, Mass. 

“TInt. 16. Have you one of the originals of the appara- 
tus there shown: if so, please produce it and state which of 
those figures it is like? Ans. I have, and I now produce 
it. Itisa portion of a transmitting instrument lke that 
shown at T, Fig. lL. All the parts are there except the mer- 
cury cup and wire to dip into it; one screw cup and a con- 
necting wire also missing. 

“Int. 17. Whenand upon what oceasion were Figs. 1 and 
2, or the figures of which these are lithographic reprodue- 
tions, drawn by vou? Ans. They were drawn by me some 
time before the 27th of April, 1876, as part of the illustra- 
tions of my preliminary statement in an interference at the 
patent office upon harmonic telegraphy. 

“Int. 18. State whether vou used at that time, in 1878, 
similar reeds and electro-magnets as receivers, attaching the 
reed directly to the base or a standard coming from the 
base instead of using the large box shown in these figures? 
Ans. I did, in November, 1873. The receiving instrument 
usually emploved by me at that time consisted of an ar- 
rangement almost identical with the instrument now shown. 
This very instrument was frequently used by me at that 
time as a receiver, by untwisting the wires which connect 
the electro-magnet with the steel plate armature and pass- 
ing the intermittent current from one of the interrupters 
through the coils of the electro-magnet, without passing 
through the plate. 

“ During the month of November, 1873, I varied the shape 
and size of the frame holding the receiver so as mo e con- 
veniently to get at the plate in order to tune it to its prop- 
er transinitter. 

“One of my favorite forms of receivers consisted of an 
arrangement substantially like the model shown, turned 
upside down, with the bottom of the box (then forming the 
top) removed, so that the reel was attached to a standard 
coming from the base. I found this form especially ad- 
vantageous, as | could remove the plate and substitute oth- 
ers of different length and thickness. 

“T now make a drawing of my favorite form of receiv- 
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ing instrument in November, 1873. Figure 3. 
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(Figs. 1 and 2, referred to, are exact reproductions of 
Figs. 5 and 6 attached to said preliminary statement, while 
Figure 5 represents a receiver evidently remodeled from the 
receiver shown in Fig. 1, as stated.) 

“Int. 19. If you ever heard, from a single one of those 
receivers, tones of different pitches transmitted by trans- 
mitters of different pitch, please state when you first did so, 
describe what vou heard, and the circumstances under 
which you heard it. 

“Ans. In November, 1875, 1 arranged two current-inter- 
rupters and two harmonic receivers upon a single circuit, 
as shown in Fig. 2. The details of the instruments will be 
understood from Fig.1. The plate armature of the re- 
ceiver R' was intended to have the same normal rate of 
vibration as that of the interrupter T', and the plate 
armature of R* was intended to have the same rate as 
that of T°’. It was expected that upon depressing the key 
K', the intermittent current from the interrupter T' would 
traverse the circuit in which the receivers R' and R* were 
placed, and cause the reed of R' to be thrown violently into 
vibration, so as to produce its musical tone, and that the 
reed of R’ would not respond in the same manner. It was 
also anticipated that upon depressing the key Kk’, the reed 
of R’ would be thrown violently into vibration, but that, 
that of R' would not; and that apon depressing both keys 
K' and K? simultaneously the reeds of both receiving instru- 
ments I' and R* would be thrown violently into vibration, 
producing musical tones at the receiving station of similar 
pitch to the tones produced at the transmitting station by 
the vibration of the interrupters T!' and T°. Upon making 
the experiment, the results were as follows: Upon depress- 
ing Kk', the reed of R' was thrown violently into vibration, 
as had been anticipated, producing a musical tone similar 
in pitch to that produced by T’,and IR’ was not sensiblyaffeeted 
save for a slight trembling, which was perceptible to the 
sense of touch. Upon depressing the key K*, neither of 
the reeds R' and R° was thrown into vivlent vibration, but 
both were affected by a slight trembling, which could be felt 
with the finger. Upon depressing kK and K* simultaneous- 
lv, the reed R' was thrown into violent vibration, but that 
of R°*’ was not. The results were in accordance with the 
theory upon which my system of harmonie telegraphy was 
based, only upon the supposition that the reed of R* was 
not in unison with that of T°. 
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“Upon placing my teeth against the frame to which the 
reed R? was attached, and plucking the reed with my finger, 
[ clearly perceived that its pitch was different from that of 
its proper transmitter, T’. [| tried many experiments to 
tune the reed of R*, and in the course of these exper- 
iments I remodeled the receiving instrument R*, as 
shown in Fig. 3, and = shifted the position of the reed 
upon its support, so as to make its free portion longer 
or shorter, in the attempt to cause its normal rate of vibra- 
tion to correspond to that of its proper transmitter. I also 
made the free portion of the reed purposely too short, so 
that it should have a higher rate of vibration than that of 
its proper transmitter, and sought to lower its tone by 
weighting it with lumps of wax. During the course of these 
experiments, while [happened to leave the kevs Kk! and Kk * 
simultaneously depressed, the idea occurred to place my ear 
against the receiving reed shown in Fig. 5, which was 
trembling perceptibly to the sense of touch, but which had 
not been properly adjusted, so as to correspond with its 
proper transmitter. 

“Upon placing my ear against the reed, I heard two 
musical tones, the unisons respectively of those produced 
by T' and T*, seemingly proceeding from that one reed. 
The reed of R', however, was vibrating with great violence 
in another part of the same room, producing a tone of simi- 
lar pitch to that produced by T', so that | was uncertain 
whether that tone was produced from the instrument at my 
ear, or Whether it had been mechanically communicated to 
my ear through the air from the receiver R'. To test this 
point, | removed the receiver KR! from the circuit, leaving 
R *, which was then in the condition shown in Fig. 3, in 
circuit with the two transmitters T'and T*. Upon placing 
my ear against the receiver RK’, I then clearly perceived two 
tones proceeding from it, which were similar in pitch to 
the tones produced by the transmitters T! and T *, and dif- 
ferent from that normally produced by the reed of R*® when 
plucked by the finger. This experiment was made in Salem, 
Mass., during the month of November, 1873.” 

“Int. 20. Did you afterward in your ordinary opera- 
tions in the vibrat'ons of reeds, when used as receivers, 
avail yourself of the phenomena described in vour last an- 
swer; and if so, to what extent and for what purpose? 
Ans. It was constantly my custom after November, 1875, 
to observe the feebly forced vibrations produced in the reed 
of a receiver by the action of a current interrupter of differ- 
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ent rate from its own, by placing my ear against the reed. 
It was my usual method of ascertaining whether to shorten 
or lengthen the reed of the receiver. When the tone elec- 
trically produced was lower in pitch than that produced by 
plucking the reed by the finger, I lengthened the free por- 
tion of the reed, but when the forced vibrations were of 
higher rate than the free vibrations of the reed, I shortened 
the vibratory portion of the reed, and thus adiusted its 
pitch to correspond to that produced by its proper inter- 
rupter. 

The observation by Mr. Bell, at that date, “of this phe- 
nomenon of the production in the receiving reed, of feeble, 
forced vibrations of the same rate as the rate of the circuit 
interrupter, but differing in rate from the more ample vi- 
brations which took place when the impulses came with 
periods corresponding to the normal rate of the receiving 
reed,” (p. 115,) is both interesting and important, sinee it 
involves the recognition by Mr. Bell, at that time, of the 
fact that a receiving reed, though having a definite normal 
rate of vibration, and therefore a positive pitch of its own, 
could vet be made to respond, though perhaps feebly, with 
a tone corresponding in rate of vibration to that of a trans- 
mitter of different pitch; and, moreover, this could occur 
while the receiving reed was also, at the same time, re- 
sponding with another tone, at a different pitch, corre- 
sponding to the vibrations of another transmitter. 

In a word, two facts of importance were thus made 
known. First, that a vibrating transmitting reed could 
force its rate of vibration upon a receiving reed normaliy 
of another pitch; and second, that a single receiving reed 
could thus be made to give forth simultaneously two tones, 
each differing in pitch, but corresponding severally to the 
pitch of each of two transmitters. 

It is obvious that a knowledge of these facts afforded Mr. 
Bell additional equipment, not only for the work imme- 
diately in hand, but also in the effort in subsequent years to 
transmit articulate speech. 

The impression might possibly be gained from a hasty 
reading of the passage last cited from Mr. Bell’s deposition, 
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that he had modified his former statement, previously 
quoted from his preliminary statement, regarding the meas- 
ure of success achieved in November, 1873, when he said: 
“On pressing K' and K? simultaneously, R' was thrown 
into strong vibration, but R* was not affected. Having no 
means of tuning the plate, J was unable to make R* respond 
to the vibrations of T?.” But while Mr. Bell incidentally de- 
tails in his deposition various means for tuning the plate 
that were tricd in November, 1875, he does not state that 
any of these trials were successful, but, on the contrary, the 
only expression of success, “and thus adjusted its pitch to 
correspond to that produced by its proper interrupter,” is 
in his last answer, which by its terms was expressly limited 
to what occurred “ after November, 1875,” while in the pre- 
ceding answer, which was limited to what occurred “ dur- 
ing the month of November, 1873,” the language is invari- 
ably that which indicates trial, attempt and effort, as distin- 
guished from the use of any words signifying attainment or 
success. Thus, “I tried many experiments to tune the reed of 
R?, and in course of these experiments I remodeled the 
receiving instrument R *, as shown in Fig.3, and shifted the 
position of the reed upon its support, so as to make its free 
portion longer or shorter, 7 the attempt to cause its normal 
rate of vibration to correspond to that of its proper trans- 
mitter. I also made the free portion of the reed purposely 
too short, so that it should have a higher rate of vibration 
than that of its proper transmitter, and sought to lower its 
tone by weighting it with lumps of wax.” 

[t is clear, therefore, from the record, that at the close of 
November, 1875, while Mr. Bell had transmitted sounds 
capable ‘of use as signals with a single transmitter and re- 
ceiver, there is no statement that he had vet been able to 
construct an apparatus by which two or more sounds could 
be simultaneously transmitted, actually and practically, so 
as to be capable of use as signals in telegraphy. 

It should be noted, however, that during the period men- 
tioned, some actual progress in the direction of improve- 
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ments in mechanical details had been effected; and it 
further appears that, at the same time, knowledge had been 
acquired by Mr. Bell of the utmost importance, regarding 
the previous labors and accomplishments of others in 
acoustic telegraphy and in the electrical transmission of 
sound. 

Important mechanical advantages were secured by the 
substitution of metallic plates for the tuning-forks first em- 
ployed, as the necessary changes of pitch, in their synchro- 
nous adjustment, could be much more readily effected with 
the plates than with tuning-forks. 
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Mr. Bell states that “somewhere about November, 1873, 
an article entitled ‘The Acoustic Telegraph,’ published in 
‘The Wonders of Electricity, led me to substitute steel 
plates for tuning-forks in my telegraphic experiments.” 

This article, published in English in 1872, is in the 
record (printed in the volume “ Defendants’ Exhibits in 
Molecular Case, stipulated into “Overland Cases,’ page 54), 
and it reads as follows: 

“Wonderful as are these achievements, the inventions in 
telegraphy have gone still further. To be able to transmit 
thought to a distance is a triumph which was formerly 
astonishing; but we are now accustomed to it, and continue 
to practice it without its creating the slightest wonder. To 
be able to transmit handwriting, and even drawings, ap- 
peared to be still more difficult; but this problem has also 
been resolyed, and we now hardly wonder that this feat is 
accomplished by means so simple. Mankind ever requires 
a new stimulus to its curiosity, and already it is looking 
forward to the discovery of more marvels in telegraphy; 
some years hence, for all we know, we may be able to trans- 
mit the vocal message itself, with the very inflection, tone 
and accent of the speaker. Already has the acoustie 
telegraph been invented; the principle has been discovered, 
and it only remains to render the invention practicable and 
useful—a result which, in these days of science, does not 
appear to be impossible. 

“Sound, of whatever kind, is produced by a series of vibra- 
tions, more or less rapid, which, setting out from a sono- 
rous body, traverse the air, and reach our ear; just as astone 
dropped into a pond throws otf a succession of circular un- 
dulations or water rings, so a concussion, acting on the air, 
produces analogous vibrations, though they are invisible, 
and it is when these vibrations reach the ear that we be- 
come sensible of sound. 

“An eminent scientific German, M. Helmholtz, has an- 
alyzed the human voice and determined its musical value. 
According to him each vowel is formed by one or more 
notes of the scale, accompanied by other and feebler notes, 
which are liarmonics of these. He demonstrates that it is 
the union of all these notes that give quality to the voice. 
Each syllable is formed by the notes of the vowel, accom- 
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panied by different movements of the organs of the mouth. 
M. Helmholtz, reflecting upon this, thinks it would be pos- 
sible to construct a human voice by artificially producing 
and combining the elementary sounds of which it is com- 


posed. : 
“This is not the place to discuss such theories, but if we 
grant that there is any truth in them, we can understand “ 
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that the acoustic telegraph can be invented and can trans- 
mit the living voice. Already experiments have been made 
in this direction. A vibrating plate produces a sound and, 
according to the rapidity of the vibrations, these sounds are 
sharp or flat. At each of the vibrations the plate touches a 
small point placed in front of it, and this contact suffices 
to throw the current into line; when the plate ceases to vi- 
brate and returns to its position of equilibrium, it no longer ' 
touches the metal point and the current is consequently in- 
terrupted. By this means is obtained a series of interrup- 
tions, more or less rapid, according to the sound, the cur- 
rent being thrown into the line and interrupted once for 
each of the vibrations. At the extremity of the line the 


current enters an electro-magnet, which attracts another 
vibrating plate of size and quality identical with the former. a 


Attracted and repelled very rapidly, exactly and as rapidly 
in fact as the plate mentioned above, this second plate gives 
forth a sound which will have the same musical value as 
that of the other, as the number of vibrations per second is 
the same in both cases. 

“Should this process be perfected, it will be possible to 
transmit sounds by means of the telegraph—to transmit a 
series of sounds, a tune, or spoken sentence, and conversa- 
tion. This consummation has not, however, been yet at- 
tained. Many experiments have been made, the principle 
has been applied in divers ways, and everything makes us 
hope that we will vet arrive at a perfect system of acoustic 
telegraphy. Advances have been made very far upon the 
road to success. 

“A series of vibrating plates, answering to the strings of 
a harp, has been arranged, each of which vibrates when 
struck by a particular sound, and sends off electricity, to 
create, at the end of the line, the same vibrations in a cor- 
responding plate; or, in other words, to produce the same 
sound. This system, it must be admitted, is at least very 
ingenious. Experiments have been made in laboratories, 
that is to say, under conditions entirely favorable, and such 
as we would not often find in actual practice. Under these 
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conditions a musical air has actually been successfully 
transmitted by this acoustic telegraph. 

“All must admit that this is a promising beginning, but 
we must not make too much haste to exalt the miracle and 
to extol the advantages of the fature machine, or to aban- 
don ourselves to the indulgence in indiscriminate laudation 
on the strength ofthis new discovery. That would bea gross 
mistake and an injury to science. True scientific faith is 
doubt until the truth appears in uncontrovertible clearness. 
Care must be taken not to take for reality that which is 
merely a desire on our part. We must guard against all 
premature exaltation, because it weakens us in the search 
for truth, and because even one deception is cruel. Let us 
therefore give to doubt, to patience and to perserverance, the 
place which some too readily give to congratulation.” 

It would appear that Mr. Bell was led by this article, not 
ouly to substitute plates for the tuning-forks previously em- 
ploved, but also to adopt another mechanical expedient, 
which enabled him to overcome the difficulties incidental to 
the use of mereury, in making and breaking the cireuit, 
which had hitherto troubled him. Asstated, “ The oxidiza- 
tion of the mercury, too, was a source of great annoyance, 
and was only partially obviated by covering it with aleo- 
hol.” In this article, instead of a mereurial, a metallic con- 
tact was described. “At each of the vibrations the plate 
touches a small point placed in front of it, and this contact 
suffices to throw the current into line; when the plate ceases 
to vibrate and returns to its position of equilibrium, it no 
longer touches the metal point and the current is conse- 
quently interrupted.” Upon turning to the sheet of draw- 
ings attached to Mr. Bell’s preliminary statement, in which 
the figures are presented serially in chronological order 
(C. Vol. IV, Exhibits, p. 995), it will be observed that in each 
of the first six figures the cup of mercury is invariably em- 
ployed to make and break the circuit at each of the vibrations 
of the plate or tuning-fork; but that in Fig. 7, the cup of 
mercury is omitted, and there is substituted a metallic con- 
tact, to wit, a screw or post point with wire connections, 
operating like that mentioned in said article. In the de. 
scriptive matter of the statement ( Id. p. 981) it is stated 
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that “ Fig. 7 shows another form of instrument constructed 
during November, 1873.” 

In the Harmonic Caveat (C. Vol. [V, Exhibits, p. 864) it is 
stated regarding Fig. III, the counterpart of said Fig. 7: “The 
apparatus shown in this diagram is similar to that illus- 
trated by Fig. Il, excepting that the steel plate P vibrates 
against the extremity of a screw 8, instead of making and 
breaking contact with a mereurv connection.” 

But these mechanical details of the plate, and of the me- 
tallie contact points, were but trifles compared with the 
value of the principles set forth, and the information af- 
forded in that article. 

First, there was the distinet and intelligent assertion of the 
actual possibility, and the hope, in the future, of the electrical 
transmission ofspeech. “Some vears hence, for all we know, | 
we may be able to transmit the vocal message itself, with the 
very inflection, tone and accent of the speaker. Already has 
the acoustic telegraph been invented; the principle has been 
discovered, and it only remains to render the invention prac- 
ticable and useful—a result which, in these days of science, 
does not appear to be Impossible.” Again > “'Thisis not the 
place to discuss such theories, (Ilelmholtz’?) but if we grant 
that there is any truth m them, we can understand that the 
acoustic telegraph can be invented, and can transmit the 
living voice.” And again: “Should this process be per- 
fected, it will be possible to transmit sounds by means of 
the telegraph, to transmit a series of sounds, a tune, or 
spoken sentence, and conversation. This consummation 
has not, however, been vet attained. Many experiments 
have been made, the principle has been applied in divers 
ways, and everything makes us hope that we will vet arrive 
at a perfect system of acoustic telegraphy.” 

Second, it is distinctly enunciated that “the principle has 
been discovered,” “the principle has been applied in va- 
rious ways.” And thisprinciple isverv clearly stated. The 
fundamental law of nature which must be and is the basis 
of all possible transmission of sound, is first distinctly set 


forth. 


25 


“Sound, of whatever kind, is produced by a series of vi- 
brations, more or Jess rapid, which, setting out from a sono- 
rous body, traverse the air and reach our ear. Just as a 
stone, dropped into a pond, throws off a succession of cir- 
cular undulations or water rings, soa concussion, acting on 
the air, produces analogous vibrations, though they are in- 
visible: and it is when these vibrations reach the ear that 
we become sensible of sound.” 

The mode of utilizing this law in the reproduction of 
sound at a distance is then broadly stated. 

“Many experiments have been made, the principle has 
been applied in divers ways, and everything makes us hope 
that we will vet arrive at a perfect system of acoustic teleg- 
raphy. Advances have been made very far upon the road 
to suecess. A series of vibrating plates answering to the 
strings of a harp, has been arranged, each of which vibrates 
when struck by a particular sound, and sends off electricity, 
to create at the ewl of the line the same vibrations in @ corre- 
sponding plate , OF, in olher words, to produce the same sound.” 


In the general mode of operation thus set forth, its funda- 
mental principle to which all else is contributory, clearly 
appears, to wit, that as sound is produced by vibrations 
which, reaching the ear, create that sensation, to reproduce 
those vibrations at a distance is to reproduce the sound; or, 
to use the very language of the article, “to create at the end 
of the line the same vibrations in a corresponding plate,” /s, 
“in other words, to produce the same sound.” 

Moreover, the natural order of sequence of the necessary 
steps in the operation is clearly indicated. A_ particular 
sound “ strikes” against a plate; this sets the plate into vibra- 
tion, corresponding, of course, to the vibration which pro- 
duces it; this vibration of the transmitting plate “sends off 
electricity,’ which creates at the end of the line the same 
vibrations in a corresponding plate, thus producing the 
same sound. The apparatus by means of which the vibrat- 
ing transmitting plate was made to send off electricity upon 
the line had been already described in the article in the 
account of the earlier experiments. “ At each of the vibra- 
tions the plate touches a small point placed in front of it, 
and this contact suffices to throw the current into line.” 
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The apparatus by means of which the electricity thus sent 
forth upon the line was made to vibrate the receiving plate 
had also been described. 

“At the extremity of the line the current enters an 
electro-magnet, which attracts another vibrating plate of 
size and quality identical with the former. Attracted and 
repelled very rapidly, exactly and as rapidly, in fact, as 
the plate mentioned above, this second plate gives forth a 
sound which will have the same musical value as that of 
the other, as the number of vibrations, per second, is the 
same in both cases.” 

It should be noted that a material advance was also in- 
dicated in another very important particular. There were 
employed transmitting plates, “each of which vibrates when 
struck by a particular sound, and sends off electricity, ete.” 
In Helmholtz apparatus and in the earlier experiments 
the transmitting tuning-fork or plate was the very source 
or generator of the sound transmitted. But in the appar- 
atus last described in this article, sound itself, exterior to 
the mechanism, acting as the motive force, impressed upon 
the transmitter the requisite vibrations, which were repro- 
duced in the receiver at the other end of the line. 

Finally, the statement was made that, under favorable 
conditions, in the laboratory, “a musical air has actually been 
successfully transmitted by this acoustic telegraph.” 

In a word, in thisarticle the purpose of the effort and the 
object to be attained were distinctly announced; the funda- 
mental principle was clearly stated; the successive steps 
severally indispensable to the application of the principle 
were specified in the natural order of their sequence; the 
means or apparatus eniplove was deseribed: the advances 
already made upon these lines were detailed, while at the 
same time it was frankly stated that the consummation of 
actually transmitting speech, had not vet been attained, but 
remained a matter of “ hope.” 

Mr. Bell, as we have seen, had long previously himself 
asserted, while yet in England, and as a result of his com- 
prehension of Helmholtz’ work, that, though he had no 
thought of applying himself to the task, somebody, some 
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time, might yet solve the problem of the transmission of 
speech by electricity, possibly by the further development 
of Helmholtz’ ideas. 

This article, with its pronounced assertion of the eventual 
possibility of transmitting speech by electricity, and indicat- 
ing also the underlying principles and the lines along 
which the solution was to be sought, and with its valuable 
information regarding the advances already made, must 
have been profoundly interesting to Mr. Bell, at that time 
and in confirmation of his previous views. He must also 
have seen, even at that early date, that a solution of the 
problem, if it was to be effected upon the lines and principles 
indicated, was closely collateral to the lines upon which 
he, himself, was working in the effort to accomplish multiple 
telegraphy. We need not be surprised if, shortly there- 
after, it should appear that it became with him a subject 
for thought, incidental to the work upon which he was 
engaged; nor, if it should subsequently appear that he 
took up the work in earnest, exactly where it was left in this 
article, and carried it forward upon the same fundamental 
principles, but with the introduction of new principles of 
improvement in the subordinate steps. 

We are confident that no substantial detail, appearing in 
the record, relating to or even throwing any light upon the 
history and progress of Mr. Bell’s electrical and acoustical 
work, up to the end of November, 1873, has been omitted 
in the foregoing statement. 
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LV. 
THE SECOND STAGE, 


We have seen that at this time Mr. Bell had encountered 
the serious practical. difficulty, in the development of his sys- 
tem of multi le telegraply that in the plan upon which he 
was working “communications could be sent in only one 
direction.” 

This was a defect that must be remedied, and he saw that 
‘one wire would suffice for communications simultancously 
in both directions, :f free earth communieation could be 
secured at each end of the line.” 

Having become convinced “that the problem could not 
be solved by any arrangement of artificial resistances” he 
was for a time “at a loss how to overcome the difficulty.” 

But at | neth a modification of the method previously 
emploved occurred to him which he conceived might possi- 
bly overcome the difliculty. Stated in his own language, it 
Was as follows: “The means | proposed to employ for 
transmitting musical signals simultaneously in both direc- 
tions along the same circuit, was to induce an intermittent 
current upon the line wire, by opening and closing, with 
extreme rapidity, the primary circuit, of an induction coil 
the secondary wires of which were in circuit with the line.” 
(C. Vol. IV, Exhibits, p. 998.) 

The particulars of this conception are given in detail in 
Mr. Bell’s Preliminary Statement in Harmonic Interfences, 
in immediate connection with the passages already cited- 
(C. Vol. IV, Exhibits, p. 982.) 

“ Early in December, 1875, it flashed across me that the 
intermittent current might be induced upen the line wire, 
in which case there would be no difficulty in having free 
earth communication at both ends of the circuit. 

“The arrangement as conceived is shown in Fig. 11. I 
saw also that the duplex principle could be applied as in 
hig. 12, so as to double the number of Messages possible 
upon the acoustical plan. [ felt that the time had come for 
seeking assistance in carrying out the plan. 


27 


“My own circumstances prevented me from taking any 
pecuniary risks in attempting to bring out the system here. 
I therefore contented myself with working quietly at the 
theoretical details of the invention, trusting to the future for 
assistance. 

“T came to the conclusion that a single battery would work 
a large number of transmitting instruments, as the steel 
plates, in vibrating, made and broke contact at different 
rates of speed, and for the same reason that each trans- 
mitter would act with the full power of the battery, even if 
all should be worked simultaneously. 

“T also speedily decided that a single induction coil 
would answer for all the transmitters at each station, as 
shown in Fig. 15. The application of the duplex princi- 
ple, by doubling the induction coil, is shown in Fig. 14. 

“During the summer of 15874, doubts occurred as to the 
operation of the induced current. When the primary-cir- 
cuit of an induction coil is closed, a momentary impulse of 
positive electricity is induced upon the secondary circuit, 
and when it is opened an impulse of negative electricity 
appears upon the secondary wire. I feared that the in- 
duced current would be insufficient to set the armatures of 
the receiving instruments in vibration, unless the negative 
impulses, come exactly midway between the positive im- 
pulses and unless armatures of the receiving instruments 
were rendered permanently magnetic so as to be alternately 
attracted and repelled by their electro-magnets. The 
thouglit occurred of inducing the impulses by means of a 
permanent magnet, instead of a battery. 

It is obvious that the foregoing purports only to be a 
narration of the mental conceptions and conclusions arrived 
at by Mr. Bell, during this period, when he was devoted to 
the study of the theoretical development of the details of the 
the invention. 

This intent of the statement is made clear by the terms of 
the language invariably employed. Just previously he had 
stated: 

“| therefore from this time (November, 1873), de- 
voted less time to practical experiment than to the theoret- 
ical development of the details of the invention,” while the 
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language now employed is: “Early in December, 1873, 
it flashed across me that the intermittent current might be 
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induced upon the line wire, ete.” “The arrangement as con- 
ceived is shown in Fig. 11. I saw also that the duplex prin- 
ciple could be applied as in Fig. 12, ete 

But it must be noted here, that if. we turn to Mr. Bell’s 
deposition given nearly three years later than the date of 
the foregoing statement, and take up the narration where it 
was left at the last citation from that deposition (C. Vol. I, p. 
113), a somewhat different impression is produced by the 
language employed. 

“Int. 21. How early did you arrange your multiple tele- 
graph instruments with an induction coil placed between 
the interrupter and the receiver? Ans. In the winter of 
1873; I think about December. 

“Int. 22. State whether the drawing now shown you is 
a correct representation of the manner in which you ar- 
ranged the apparatus with an induction coil, and state 
when and for what purpose this drawing, Figs. 4, 5 and 
6 was made? Ans. Figs. 4 and 5, represent correctly 
the mannerin which I arranged the apparatus with induc- 
tion coils, in December, 1875, and Fig. 6 represents an 
improvement of the arrangement, devised about the com- 
mencement of the year 1874. This drawing, Figs. 4, 5, 
and 6, was made previously to April 27, 1876, and formed 
part of the illustrations of my preliminary statement in the 
harmonic-telegraph interference before referred to. (Fig. 
4 corresponds to Fig. 11, Fig. 5 to Fig. 12, and Fig. 6 to 
Fig. 13. 

Any possibility of question in the matter is, however, 
rendered impossible by the testimony given during the 
cross-examination, as follows: 

“Cross-Int. 225. Did you practically try the arrange- 
ment which you so conceived in December, 1873, for in- 
ducing the intermittent current on the line wire? A. I 
did not at that time. 

“Cross-Int., 226. At what time did you? A. I made 
numerous experiments with induction coils in the winter of 
1874 and 1875; but Iean not be certain that the full ar- 
rangement of circuit shown in Fig. 4 was tried, but I 
believe it was; I, at all events, remember experimenting 
with a single induction coil, having an interrupter and re- 
ceivers arranged as in Fig. 4, and I remember changing 
the interrupter, substituting for it an interrupter of differ- 
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ent rate of vibration. The point I am uncertain about is as 
to whether a number of induction coils were used, as in Fig. 
4. The arrangement shown in Fig. 5 was not tried. I © 
can not fix the dates of these experiments otherwise than 
the winter of 1874 and 1875. They might have been as 
early as the Ist of November, 1874.” (C. Vol. IL., page 188.) 
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V. 


We next come, in order of time, to a most interesting part 
in the history, to wit, the narrative by Mr. Bell of the train 
of reasoning by which he was led to the conception of the 
employment of the magneto-electric current, and also of the 
circumstances under which he conceived of the “ harp ap- 
paratus”’ for transmitting sound. 

It is somewhat remarkable that, as stated by Mr. Bell, this 
train of reasoning had its origin or beginning in the very 
“doubt” or fear regarding the possible operation of the in- 
termittent induced current already mentioned. 

Accounts of the conception of the harp apparatus given 
by Mr. Bell appear in the record in his London Lecture, 
(C. Vol. IV, Exhibits, p. 896); in his Preliminary Statement 
in Harmonic Interferences (C. Vol. IV, Exhibits, p.9$4): in 
his Preliminary Statement in Speaking Telephone Interfer- 
ences (C. Vol. IV, Exhibits, p. 998), and in his deposition 
(C. Vol. I, p. 118). 

The chain of reasoning by which Mr. Bell states that he 
was led up to the conception, is given with the fullest de- 
tail in his Preliminary Statement in Speaking Telephone 
Interferences, as follows: 

“In developing my plan of multiple telegraphy, certain 
difficulties made their appearance, and I devoted myself 
during a summer vacation spent in Canada, in 1874, to de- 
vising means to overcome these difficulties and also to de- 
vising new methods of studying sound optically, as aids in 
teaching articulation tothe deaf. The means | proposed to 
employ for transmitting musical signals simultaneously in 
both directions along the same circuit was to induce an in- 
termittent current upon the line wire, by opening and clos- 
ing with extreme rapidity the primary circuit of an induc- 
tion coil, the secondary wires of which were in circuit with 
the line. 

“ Upon reasoning out the effects produced I saw that a cur- 
rent in one direction would be induced in the secondary 
circuit when the primary circuit was closed, and a cur- 
rent in the other direction when it was opened, and I feared 
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that the alternate positive and negative impulses would be 
insufficient to set my receiving instrument into musical vi- 
bration, unless these Impulse, which acted por the plate 
or spring, were at equal intervals apart, and the plate or 
spring which constituted the armature of the receiving 
electro-magnet was itself permanently magnetic, so as to be 
attracted and repelled, us the pole of the electro-magnet 
was changed by the reversal of the current. 

“To inake this plate permanently magnetic [proposed to 
attuch it to one pole of a proeinbardne lil bnagnet. 

“It then occurred to me that if this magnetic vibrating 
plate or armature were set in motion mechanically, it would 
induce positive and negative currents like those which I 
had proposed to send through the instrument to set the ar- 


mature in vibration: | then saw that two similar instru- 
ments might be placed in a circuit, and that the vibration 
Inthe armature of one would produce corresponding vi- 
bration in the armature of the other: and ifthe vibration of 
the armature of the inducing instrument was such as to 
produce a musical tone, the corre sponding vibration of the 
other armature woenld produce the same musical tone. 

‘it will be understood, of course, that both armatures 
were to be tuned to the same pitch. 

‘IT then conceived the plan of attaching a number of 
springs, of different musical pitch, to each pole of a perma- 
nent horse-slioe magnet, so that the two sets of springs should 
lie in parallel planes: between the ends of these springs, 
Which by their attachment to the permanent magnet bee 
came themselves magnets, an oblong electro-magnet was to 
be placed. The Vibration of any one or more of the springs 
would induce corresponding electric currents in the electro- 
magnet when its circuit was closed, and if a second simi'ar 
instrument was placed in the circuit | conceived that the 
armatures of this instrument would vibrate which corre- 
sponded in piteh to those which were vibrating in the first 
instrument, and would give out the same musical tones. 

“Tt then occurred to me that not only would the arma- 
tures of the second instrument respond to notes of similar 
pitch, but that the loudness of the sounds produced would 
be dependent upon the amplitude of vibration of the arma- 
tures of the first instrument, for the strength of the electri- 
cal impulses produced by the armatures of the first instru- 
ment would depend upon the amplitude of their vibration, 
and the amplitude of the vibration of the armatures of the 
second instrument would depend upon the strength of the 
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electrical impulses; hence, if a number of armatures of the 
first instrument were to be set simultaneously in vibration 
with different relations of force, the corresponding arma- 
tures of the second instrument would be thrown into vibra- 
tion with corresponding relations of force. 

It at once occurred to me that the results obtained by 
Helmholtz in the reproduction of vowel sounds might be 
obtained by this: instrument. Helmholtz obtained his ef- 
fects by causing tuning-forks of different pitch to vibrate 
simultaneously, increasing the loudness of the sounds by 
external re-enforcement by means of resonators. It seemed 
to me that the same result could be obtained by causing the 
armatures of my instrument to vibrate with greater or less 
force, and that this could be done by simply uttering a 
sound in the neighborhood of the first instrument. When a 
sound is uttered in the neighborhood of a musical instru- 
ment, like a piano or harp, each vocal sound is analyzed by 
the instrument into its component musical elements, and 
those strings of the piano or harp which correspond in 
pitch to the fundamental and overtones of the sound are 
thrown sympathetically into vibration by the action of the 
air, and the relative amplitudes of the vibrations of the dif- 
ferent strings correspond to the relative loudness of the 
fundamental and overtones of the sound. Hence, I con- 
ceived that if a sound should be uttered in the neighborhood 
of the first instrument, certain of the armatures, correspond- 
ing in pitch to the fundamental and overtones of the sound 
uttered, would be thrown into vibration with the proper re- 
lations of force, and the armatures of the second instru- 
ment, corresponding in pitch to the fundamental and 
overtones uttered, would be thrown into vibration with cor- 
responding relations of force, and would thus produce a 
sound having the same components as the original sound. 
Reflecting upon this arrangement and its likeness to the 
internal organ of hearing in the human ear, known as Cor- 
tis’ organ, convinced me that if we could have a multitude 
of armatures, comprehending the whole seale of musical 
sounds audible to the human ear, the successive notes being 
so close together as only to differ infinitesimally from one 
another in pitch, then upon speaking to such an instru- 
ment the consonant and vowel sounds affecting the arma- 
tures of the first instrument would be reproduced by the 
armatures of the second instrument. In faet, sounds or 
noises of any kind made in the neighborhood of the first 
instrument would be reproduced by the second instrument. 
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“All these reflections occurred during this visit to Canada 
in the summer of 1874.” 

The form of the theoretical construction of the apparatus 
is described in the Preliminary Statement in Harmonic In- 
terferences, as follows: 

“ During the summer of 1874, doubts occurred as to the 
operation of the induced current. When the primary cir- 
cuit of an induction coil is closed, a momentary impulse of 
positive electricity is induced upon the secondary circuit, 
and when it is opened an impulse of negative electricity ap- 
pears upon the secondary wire. I feared that the induced 
current would be insufficient to set the armatures of the re- 
ceiving instruments in vibration, unless the negative im- 
pulses came exactly midway between the positive impulses, 
and unless armatures of the receiving instruments were 
rendered permanently magnetic, so as to be alternately at- 
tracted and repelled by their electro magnets. The thought 
occurred of inducing the impulses by means of a permanent 
magnet instead of a battery.” 

“When a permanent magnet is caused to approach the 
pole of an electro-magnet, a current of electricity is induced 
in the coils of the latter; and, when it is made to recede, a 
current of opposite polarity to the first is induced in the 
electro-magnet. The vibration, then, of a permanent mag- 
net, in front of the pole of an electro-magnet, would produce 
an oscillating current in the coils of the latter; and the re- 
versed impulses be at equal distances apart. 

“The form which this idea took at this time (summer of 
1874), is shown in Fig. 15. 
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“A B, A' B! are steel reeds attached to permanent 
magnets M M,' vibrating by wind in front of the poles of 
electro-magnets, E E.' A and B were to be of different 
pitch, and A' B'to be their counterparts, respectively. 
When A should be made to produce its musicalnote, 
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A' (its unison) would be thrown into vibration; for, when 
A moved downward, the current induced upon the circuit 
would cause the poles of the electro-magnet E' to be 
of opposite polarity to A' and B,' and therefore A' would be 
attracted downward; but, when A should move upward, 
the polarity of E' would be the same as A,' and therefore 
A' would be repelled. As the normal rate of vibration of 
A' coincides with that of A, the former would respond to 
the latter’s vibration, and vice versa, but neither B nor B' 
would be affected. 

“Reflection led me to believe that this idea was very valu- 
able, as the currents induced in the coils of the electro-mag- 
nets E E' would correspond exactly to the effects produced in 
the air by the passage of a musical note. The polarity of 
each induced impulse would depend upon the direction of 
the motion of the permanent magnet A, to or from the pole 
of the electro-magnet under it, and hence would correspond 
to a condensation or rarefaction of air. The succession of 
induced impulses would be at the same rate per second as 
the vibrations of A, hence would correspond to the pitch of 
the note produced; and the intensity of each impulse 
would depend upon the extent or amplitude of the vibra- 
tions of A, and would correspond to the loudness of the 
resulting note. 

“The idea gradually developed, that notes differing in 
loudness as wellas pitch could be simultaneously transmitted, 
and asa corollary, the feasibility of the transmission of the 
timbre or quality of a sound suggested itself; for according 
to Helmholtz’ theory, the quality of a sound depends upon 
the simultaneous production of a number of musical notes 
differing from each other in pitch and loudness. In each 
sound the fundamental or lowest tone is the loudest, the 
overtones being comparatively weak and faint. 

“The apparatus shown in Fig. 16 was conceived as a 
means of transmitting vocal utterance telephonically. 
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“Steel rods were to be attached at one end to the poles N. 
S, of a permanent magnet M, as in Fig. 16. An electro- 
magnet E, was to be placed between the two sets of rods H. 
H. An exactly similar instrument H' H' was to be placed 
upon another part of the circuit. 

“Upon utteringa s und in the neighborhood of H, it was 
presumed that certain rods would be set sympathetically 
in vibration by the voice. The rod corresponding to the 
fundamental tone would vibrate forcibly, and those corre- 
sponding to the overtones of the sound would respond 
faintly. Each rod partaking of the polarity of the pole 
N or 8, to which it was attached, would induce in the coils 
of the electro-magnet E, a series of electrical oscillations 
corresponding in rate per second to the number of its vi- 
brations, and in intensity to the amplitude of its motion. 
The electrical impulses traversing the coils of the electro- 
magnet E' would cause vibrations in the corresponding 
rods H[' fl'. The unison of the fundamental tone would 
respond loudly; and the rods corresponding in pitch to the 
overtones would vibrate feebly. Although the absolute 
loudness of all the sounds produced by the rods H' H' 
would be very faint, still the relative loudness of the notes 
would be preserved; and herce, theoretically, a repetition of 
the sound uttered in the neighborhood of H UH, should 
proceed from IT! TE. 

“Fearing that ridicule would be attached to the idea of 
transmitting vocal sounds telephonically, especially by those 
who were unacquainted with Helmholtz’ experiments, | 
suid little or nething of this plan. Indeed, reflection con- 
vinced me that, however feasible the scheme looked upon 
paper, it Was impracticable, as the induced currents would 
le far too feeble to overcome any great resistance. For 
the same reason the plan shown in Fig. 15 seemed imprac- 
ticable save in theory; and I began to look about for some 
other method of inducing alternate positive and negative 
impulses which should succeed each other at equal intervals 
of time; and at last I hit upon the plan of making and 
breaking contact by means of a revolving cylinder, as 
shown in Fig. 17.” 

We are now enabled, from the data given in the forego- 
ing statements, to arrive at a very clear comprehension of 
the mental processes and the general course of reasoning 
through which Mr. Bell's mind passed during the period 
mentioned. 
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In the first instance, he was confronted by the fact that 
there was a serious defect inherent in the plan upon which 
he had been working in the development of the multiple 
telegraph. 

This plan involved the use of a battery current, which 
could be employed in connection with constant earth com- 
munication at one end only of the line. Messages, therefore, 
could be sent in only one direction, to wit, toward the end 
having free earth communication. 

In considering this difficulty, it at length flashed across 
him that if, instead of throwing the battery current directly 
upon the line, an intermittent current could be cxduced there- 
on, there would then be no difficulty in having free earth 
communication at both ends of the circuit. In such case 
the entire circuit, from end to end and through the earth, 
would never be broken, and each “impulse” induced there- 
on would pass through every station, whatever its relative 
direction on the line. 

It was a well known law of electricity that when the 
primary circuit of an induction coil is closed, a momentary 
impulse of positive electricity is induced upon the secondary 
circuit, and when it is opened an impulse of negative elec- 
tricity appears upon the secondary wire. 

The means which he proposed to himself to employ, in 
the application of this law, was to induce an intermittent 
current upon the line wire, by opening and closing with 
extreme rapidity the primary circuit of an induction coil, 
the secondary wires of which were in cireuit with the 
line. 

But here again theoretical difficulties were encountered. 
In the former pian, with the battery current thrown di- 
rectly upon the line, the current was uniform in polarity 
and continued upon the line during the entire closing of 
the circuit. Consequently the electro-magnets in the re- 
ceivers upon the line retained their attractive power as 
long as the circuit was closed, and were also constant in 
their polarity. 
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But in the new plan the alternate opening and closing of 
the primary circuit induced in the line wire, alternately, 
positive and negative impulses, which were, however, only 
momentary in duration. 

In consequence the electro-magnets in the receivers upon 
the line would only be energized so as to attract their 
armatures during an instant of time. 

Upon reasoning out these effects, he saw reason to fear 
that the alternate positive and negative impulses would be 
insufficient to set the receiving instrument into musical vi- 
bration, unless these impulses should come at equal inter- 
vals, and unless the plate or spring which constituted the 
armature of the receiving electro-magnet was itself made 
permanently magnetic, so as to be attracted and repelled as 
the pole of the electro-magnet was changed by the reversal 
in polarity of the current. 

In order to make this plate permanently magnetic, he 
proposed to attacii it to one pole of a permanent magnet. 

As Mr. Bell has stated in his patent, it had “long been 
known that when a permanent magnet is caused to ap- 
proach the pole of an electro-magnet, a current of electric- 
ity is induced in the coils of the latter, and that when it is 
made to recede a current of opposite polarity to the first ap- 
pears upon the wire.” 

The brilliant thought at onee occurred to Mr. Bell that 
this law could be made available for his purpose by simply 
providing a transmitter with an electro-magnet, and with 
an armature which could be set in vibration mechanically, 
at a definite rate. These very vibrations, by inducing upon 
the line alternately positive and negative currents, would 
then set the receiving armature into corresponding vibra- 
tions. 

This was exactly what he wanted, as the line circuit 
would, upon this plan, always remain complete and unbro- 
ken, and the required free earth communication would be 
secured at both ends of the line. Moreover, the working of 
these instruments upon the line would be such as_ to pro- 
duce effects perfectly adapted to meet the requirements of 
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multiple telegraphy. As illustrated in Fig. 15: “ When 
A should be made to produce its musical note, A' (its uni- 
son) would be thrown into vibration; for when A moved 
downward, the current induced upon the circuit would 
cause the poles of the electro-magnet E' to be of opposite 
polarity to A' and B,' and therefore A' would be attract- 
ed downward; but when A should move upward, the 
polarity of E' would be the same as A,' and therefore A’ 
would be repelled. As the normal rate of vibration of A! 
coincides with that of A, the former would respond to the 
latter’s vibration, and rice versa, but neither B nor B' be af- 
fected.” 

By mental processes, which not only evinced a thorough 
knowledge of the fundamental principles of electricity, but 
abilities of a very high order in theoretically applying 
those principles, and by a chain of reasoning which was 
clear, logical and without a flaw, he had at length arrived 
at the conception of a plan which wholly overcame the 
serious difficulty with which he had been confronted, and 
which at the same time afforded a theoretically pertect 
solution of the problem of multiple telegraphy. 

And vet, strange to say, he utterly neglected " © lav hold 
of the promise, ancl though he had the means at hand In 
Beston, Magnets, electro-magnets, Vibrating armatures and 
a line wire, not till June 2, 1875, did he make the slightest 
test to determine whether this magneto-electric current 
would fulfill the required conditions. 

This appears from Mr. Bell’s own statements, upon cross- 
examination. (C. Vol. II. pages 1595-1607.) 

“Cross-Q. 327. And when did vou for the first time actu- 
ally put together and experimentally operate the combina- 
tion of instrumentalities as shown in figure 5 of said patent 
drawing (of the patent of March 7, 1876)? Ans. June2. 
1875.” 

“ Cross-Q. 5o0. How long prior to June 2, 1875, had you 
had in your possession instruments substantially like the 
magneto r celvers or transmitters shown in figures 5 and 6? 
Ans. The instruments shown in figures 1 and 5, pages 109 
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and 111 of my deposition (see avfe page 13), | had in Novem- 
ber, 1873, as there stated. I consider them substantially 
the same for the purposes of this question, though there are 
some differences of construction which I can explain if re- 
quired. The instruments of figure 5 of the patent are im- 
proved forms of the same receiving Instruments shown on 
pages Lod and 111 of mv deposition. I should think that 
such instruments might be substituted for those shown in 
figures 5 and 6 of the patent, with substantially thesame re- 
sults.” 

“Cross-Q. 545. With two instruments in your possession, 
substantially such as shown at the ends of the circuit repre- 
sented in figure o of the patent of March 7, 1576, and with 
a battery in your possession and wires for the transmission 
of the currents, how much time would it require to connect 
said two instruments by the wires, with or without the bat- 
terv in the circuit, and pluck one of the reeds to ascertain 
whether the other would respond with an audible sound? 
Ans. A very short time if [had thought of trving the experi- 
ment in Boston, in Mr. William’s establishment, where the. 
instruments were kept; but a much longer time if the ex- 
periment had occurred to mein Salem, Massachusetts, where 
| was there residing, a distance of about eighteen or twenty 
miles from Boston. 

“ Cross-Q. 546. I suppose vou mean it would have 
taken a longer time to get to and from the instruments, but 
not a longer time when you were in their presence, do vou 
not? Ans. Certainly. 

“Cross-Q. 347. Inasmuch as you had in vour possession 
the instruments, the wires, and the battery, the experiment 
could have been made at any time from the summer of 1874 
to June 2, 1875, when vou happened to be in the presence 
of the instruments, without the expenditure of one penny of 
the capital of yourself, Mr. Ilubbard, or Mr. Sanders; could 
it not?) Ans. I think so, although the instruments in my 
possession in the autumn of 1574, being of my own con 
struction, I felt were too roughly made for me to obtain 
from them even the results intended for the purposes of 
multiple telegraphy as satisfactorily as from similar instru- 
ments properly made. The first instruments made by a 
skilled mechanic, in the winter of 1874, were not so suitable 
for the purposes of the experiment referred to in the ques- 
tion.” 
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The remarkable fact that Mr. Bell did not even think of 
trying the experiment, no longer appears to us strange, 
when we comprehend the fact that, all this time, it was also 
his absolute conviction that these induced magneto-electric 
currents would be far too feeble to overcome any great re- 
sistance, and so, indeed, exceedingly weak that no useful 
effect would be produced by them. 

He turned his attention to other modes of working out 
his plan of multiple telegraphy, and at last hit upon the 
plan of making and breaking contact by means of 8 revolvy- 
ing cylinder, as shown in Fig. 17. 
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VI. 


But it is not at all surprising, in the light of the previous 
history, that just at this point Mr. Bell, for the first time in 
his life, so far as we have any record, addressed himself, 
personally, to the theoretical solution of the problem of the 
electrical transmission of speech. Nor is it remarkable that 
almost immediately he arrived at a conception of a complete 
apparatus, with which he proposed to effect the solution. 

He had been taught in the article on the acoustic tele- 
graph, which he had read but a short time previously, that 
there was a well founded hope that the problem would be 
solved eventually by somebody. Ile had there been shown 
that, unquestionably, the lines upon which the solution was 
to be sought lay alongside of the very lines along which he 
was proceeding toward the hoped for solution of the problem 
of multiple telegraphy. 

He had been taught there also the fundamental principle 
of transmission, that, as sound is the sensation produced by 
vibration and is determined by the character of that vibra- 
tion, to reproduce by electricity in a receiver the identical 
vibrations occasioned by a sound in a transmitter is to re- 
produce that sound. 

In that article there had also been described to him an 
apparatus with which such a degree of success had been at- 
tained, in the practical embodiment of that principle, thata 
musical air had actually been reproduced in the receiver. 
As there stated: “A series of vibrating plates, answering 
tu the strings of a harp has been arranged, each of which 
vibrates when struck by a particular sound and sends off 
electricity, to create at the end of the line the same vibra- 
tions in a corresponding plate; or, in other words, to pro- 
duce the same sound. This system, it must be admitted, is 
at least very ingenious. Experiments have been made in 
laboratories, that is to sav, under conditions entirely favor- 
able, and such as we would not often find in actual practice. 
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Under these conditions a musical air has actually been 
successfully transmitted by this acoustic telegraph.” 

It had been found impossible, however, to transmit speech 
through that apparatus. Sounds varving in pitch had 
been thus transmitted, but nothing more. Sonorous vibra- 
tions had been reproduced, which corresponded In rate 
with the original vibrations, but neither in anp/itude, or in 
any other respect. So much had been accomplished, how- 
ever, that it was obvious that success was to be obtained, 
not by a departure from the principle, but by an improve- 
ment in the apparatus, which should secure a more perfect 
application of the principle,and that, therefore, the work 
must be carned forward, if at all, in precisely this diree- 
tion. 

Mr. Bell had been led by a chain of reasoning arising out 
of the exigencies of his work upon the multiple telegraph, 
to an intelligent comprehension of the theoretical work- 
ing of the magneto-electric current. It now flashed across 
him that this current was precisely the instrumentality 
which, theoretically, fulfilled all the requirements recog- 
nized as necessary for the electrical transmission of speech. 

It is evident from his statement that it became immedi- 
ately apparent to him that there was a most wonderful 
adaptation in this induced current for use as an instru- 
mentality In the proposed reproduction of speech by elec- 
tricity. 

His professional work had made him thoroughly familiar 
with acoustics and the recognized laws of sound propaga- 
tion. He knew that sound is transmitted through the air 
by arapid succession of alternate condensations and rare- 
factions, occasioned by the vibration to and fro of each 
particle of the air in aerial impulses or wave movements, 
and that the pitch of the sound is preserved by the constant 
and unaltered rate of these vibrations, while its loudness is 
always determined by their relative amplitude. 

Reflecting upon these characteristics of the aerial sound 
vibrations, and comparing them with the essential qualities 
of the magneto-electric current, induced as proposed, he 
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almost intuitively discerned the intimate correspondence 
between the impulses of current induced in the circuit by 
the sonorous vibration of the transmitting armature, and the 
pulsations or vibrations communicated through the con- 
tiguous air by the passage of the characteristic note of that 
armature. Thus, fundamentally, the very constitution of 
this “oscillating current,” made up of a continued succession 
of “ reversed impulses,” flowing in opposite directions upon 
the circuit, Was seen to correspond exactly to the essential 
constitution of the aerial movement which takes place in the 
transmission of a sound, with its characteristic to and fro 
motion of the air particles in alternate condensations and 
rarefactions. 

As he states: “The currents induced in the coils of the 
clectro-magnets kk’, would corre spond exactly to the effects 
produced In the air by the puissape of a musical note. The 
polarity of each induced impulse would depend upon the 
direction of the motion of the permanent magnet A to or 
from the pole of the electro-magnet under it, and hence 
would correspond to a condensation or rarefaction of air.’ 

This correspondence to a condensation or rarefaction of 
air was indeed wonderful, leading to an almost absolute 
}) ‘fection in theors Let a sound, for example, In unison 
with the characteristic note of a magnetic transmitting 
armature or plate, be uttered in the vielnity of that plate, 
and the aerial impulses traversing the air in the transmis- 
sion of that sound, by their two-fold action upon the plate, 
wtually set it into vibration (a fact noted by Mr. Bell in the 
very opening of his statement C. Vol. IV, Exhibits. Pp. Ga). 
Each condensation advancing till it comes into contact with 
the surface of the plate, pushes it away by its superior pres- 
sure, or seemingly repels it, while the instantly following 
rarefaction, creating a partial vacuum before the surface of 
the plate, occasions, for the moment, a superior pressure upon 
its opposite side, and tlusexerts a pulling or seemingly at- 
tractive force Upon the plate. The interplay of the two forces, 
acting in opposite directions, causes a complete vibration of 
the plate. 
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[t is fundamental in acoustics that these condensations 
und rarefactions are always associated together, in rapid 
alternations or “pulses,” in the aerial propagation of a 
sound. Nowhere is there any distinction made, either as to 
their relative importance or as to the comparative degree of 
force actually occasionel by either, in their joint production 
of a complete vibration. 

The to and fro movements of the air particles, constitut- 
ing a sound vibration, are equal in extent, and the resuit- 
ing condensations and rarefactions, forming a sound wave, 
vary equally in degree from the normal density of the air, 
and consequently are equally potent in impressing upon the 
plate a “ sympathetic vibration.” * 


*Nore.—** When a sounding body causes another body to emit sound, we 
have an instance of a very remarkable phenomenon called resonance. The 
German term for it, ** co-vibration”’’ ( Mitschwingung), possesses the merit of at 
once indicating its essential meaning, namely, the setting up of vibrations in 
an instrument, not by a blow or other immediate action upon it, but indireet- 
ly as the result of the vibrations of another instrument,” 

‘Suppose a heavy weight to be suspended from a fixed support by a flexible 
string, so as to form a pendulum of the simplest kind. In order to cause it 
to perform oscillations of considerable extent, by the application of a number 
of small impulses, we proceed as follows: As soon as, by the first impulse, 
the weight has been set vibrating through a small distance, we take care that 
each succeeding impulse is impressed 7m the direction in which the weight is mor- 
ing at the time. Each impulse, thus applied, will cause the pendulum to oscil- 
late through a larger angle than before, and, the effects of many impulses be- 
ing in this way added together, an extensive swing of the pendulum is the re- 
sult ”’ 

“For the sake of simplicity, let us suppose that we are dealing with a 
second’s pendulum; 7, ¢., one of such a length as to perform one complete 
oscillation in each second, and therefore to make a single forward or back- 
ward swing in each half-second. It will be clear, from what has been said 
above, that the most rapid effect will be produced on the motion of the pendu- 
lum, by applying a forward and a backward impulse respectively during each 
alternate halt-second, or, which is the same thing, administering a pau of lo 
and fro pmpulses during each complet oxcillation. of the pendulum, We have 4 
simple instance of such « proceeding in the way in which a couple of boys 
set a heavily-laden swing in violent motion. They stand facing each other, 
and each boy, when the swing is moving away from him, helps it along with a 
Vigorous push. 

The above considerations enable us to explain how a sounding-fork excites 
the vibrations of another fork in unison with itself, through the medium of 
the intervening air. When a continuous musical note is being sounded, we 
know that, at any one point we choose to fix upon, the air is undergoing « 
series of rapid changes, becoming alternately denser and jess dense than it 
would be were the sound to cease, The increase of density is accompanied 
by an increase of pressure; its diminution by a diminution of pressure, 
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Having thus clearly apprehended some of the simplest 
and most fundamental laws of acoustics, we can more thor- 
oughly appreciate, as did Mr. Bell, the exact correspondence 
between these successive condensations and rarefactions, 
forming the aerial pulses which produce the sensation of 
sound, and the impulses of electricity induced in the cireuit 
by the very vibrations these condensations and rarefactions 
set up in the magnetic armature plate. 

Thus, when a continuous musical note is being sounded 
through the air, and the transmitting armature plate is 
vibrating in unison with it, at any aerial vibration we choose 
to fix upon, the impulse of condensation impinging upon 
the plate, by its pressure, co-acting with the elasticity or 
spring of the plate, pushes it toward the pole of the electro- 
magnet. This approach, or forward movement of the plate, 
induces in the coils of the electro-magnet and along the 


—- 


Fig. 21. 
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Let A, Fig. 21, be the sounding-fork, B that whose vibrations are to be ex- 
cited by resonance, and let us consider the effect of the alternations of pres- 
sure on the air ate on the prong 4c. The increase of pressure will tend to 
move the prong into the position 4d; its subsequent diminution will faciliiate 
the elastic recoil of the fork. supported also by the superior density of the 
air on the other side of the prong, and thus tend to bring the prong inte the 
position 4e, further to the left of its original position, 4c, than 4d was to the 
right of it. Thus the alternate condensations and rarefactions of the sound- 
waves impress on the fork B corresponding impulses in opposite direction- 

One pair of such impulses is applied regularly during each complete vilra- 
tion of b, since they are due to the vibrations of A, which is in unison with B. 
Further, for the small extent of vibration with which we have here to deal. 
the prongs of a tuning-fork move exactly according to the same law as a 
pendulum. Accordingly, these air-impulses are applied under precisely the 
conditions which we found to be most favorable to the rapid development of 
vibratory motion. The lerge number of such impulses which succeed each 
other in a few seconds make up for the feebleness of each by itself.’’ The 
Science of Music, or th Physical Basis of Musical Harmony. by Sidley Taylor, 
M. A., Late Fellow of Trinity College, Cambridge. D. Appleton & Co,, 1874, 
pages 5S HO. 
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entire circuit, and in the coils of the electro-magnet in the 
receiver, an impulse of electricity flowing In one direction 
upon the line; its duration, or the interval of time occupied 
in its passage, is exactly equal to the duration of the im- 
pulse of aerial condensation, as represented by the endur- 
ance of the forward movement it imposes upon the plate; 
while its relative intensity Is exactly proportionate to the 
relative extent of the impulse of condensation, as measured 
by the length of the movement traveled by the plate In that 
interval of time.* 

The original impulse of aerial condensation is instantly 
followed by an equally pronounced impulse of rarefaction. 
This impulse, by the counter pressure it engenders upon 
the plate, co-acting With its elasticity or spring, lmpels it in 
the opposite direction and away from the pole of its electro- 
magnet. This recession or backward movement of the plate 
induces in the circuit, and in the coils of both the trans- 
niutting and receiving electro-magnets, cin Linpulse of elec- 
tricity flowing In the opposite direction from the first im- 
pulse, and likewise corresponding in duration and in rela- 
tive intensity to the duration and relative length of the 
aerial rarefaction. As expressed by Mr. Bell in an analo- 
gous case: “Phe succession of induced impulses would be 
at the same rate per second as the vibrations of A, hence 
would correspond to the pitch of the note produced; and 
the intensity of each Impulse would depend upon the extent 
or amplitude of the vibrations of A, and would correspond 
to the loudness of the resulting note.” 


As the aerial wave movement of vibration. made up ot 


these impulses of forward ana backward pressure, in SUuC- 
ceeding condensations and rarefactions, is the precise force 


TNOTE,—Int. 3 Why and how would th» amplitude of the vibration of 
the transmitting reel control the a ipl tule of the vibration of the receiving 
reel? \ns, L understand from the well] known liws of m ivneto-electricity 
that a current of electricity would be induced in the coils of the electro-magnet 


E, Fig 7 (15), when any one of the transmitting reeds A moved downward or up- 
Ward, an | that the <trength ot the current would be , ropor ion il tothe veloc- 
ity of the motion of the reed, [| therefore inferred that as the velocity of 
motion of the reed was increased, that the strength of the current produced 


hy the vibration was also increase l, Le - price IP bell, ) 
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which produces the sensation of sound in the ear, the possi- 
ble translation or conversion of that force into another 
form, Which should, however, still preserve all its essential 
characteristics, but which could act at a distance in the re- 
production of the original force with the same fidelity, Was 
an idea which, as we haye seen, reflection led Mr. Bell to 
believe was “ verv valuable.” 

“It then occurred to me that not only would the arma- 
tures of the second instrument, (in the proposed harp itp 
praravus, ) respond to notes of similar pitch, but that the 
loudness of the sounds produced would be depondent upon 
the amplitude of vibration of the armatures of the first in- 
strument, for the strength of the electrical impulses pro- 
duced by the armatures of the first instrument would de- 
pend upon the amplitude of their vibration, and the am- 
plitude of the vibration of the armatures of the second in- 
strument would depend upon the strength of the clectrical 
impulses; hence, if a number of armatures of the first in- 
strument were to be set simultaneously In Vibration with 
different relations of force, the corresponding armatures of 
the second instrument would be thrown into vibration with 
corresponding relations of force.” 

The theory conceived was perfect in itself, as far as it 
went, but Mr. Bell was still restricted within the limitations 
of his knowledge at that time. 

Ile knew that, “according to Helmholtz’ theory, the 
quality of a sound depends upon the simultaneous produe- 
tion of a number of musical notes differing from each other 
in pitch and loudness. In each sound the fundamental or 
lowest tone is the loudest, the overtones being comparative- 
ly weak and faint.” 

He knew also that, by the harp apparatus described in 
the article mentioned, in “The Wonders of Electricity,” pro- 
vided with itsdouble series of vibrating plates, tuned respec- 
tively in unison, and placed one in the transmitter and the 
other in the receiver, that any number of musical tones 
could be transmitted and reproduced in the receiver, pre- 
serving however but the single quality of pitch. ‘Reflecting 
upon the use of the induced magneto current, “the idea 
gradually developed that notes differing in loudness, as well 
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as pitch, could be simultaneously transmitted, and as a cor- 
ollary, the feasibility of the transmission of the timbre or 
quality of a sound suggested itself.” 

It appeared, therefore, to him that it would only be 
necessary to make percisely the same change in the trans- 
mitter of the harp apparatus described in that article that 
he had already planned to. make in his multiple telegraph 
transmitter, to insure theoretically the successful transmis- 
sion of speech. 

A simple comparison of the descriptions of the old and 
the newly devised apparatus will show that this was ex- 
actly the form and the modification assumed in his concep- 
tion. 

Indeed, the description given in Baile’s article applies 
very well to the drawing now made by Mr. Bell illustrating 
his conception, it being understood, of course, that in the 
former case there wasa “make and break” in the current, 
instead of the induced current in an unbroken cireuit, in- 
cluded in Mr. Bell’s conception. 
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‘A series of vibrating plates, answering to the strings of 
a harp, has been arranged, each of which vibrates when 
struck by a particular sound, and sends off electricity, to 
create at the end of the line the same vibrations in a cor- 
responding plate: or, in other words, to produce the same 
sound.” 
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VII. 


This consideration, however, by no means detracts from 

. the high character of Mr. Bell's conception, which affords 
one of the finest examples of what Mr. Tyndall has termed 

the scientific use of the imagination, in dealing mentally 

with forces and movements that are unseen, but none the 
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less real. 

Mr. Bell, by a careful study of the fundamental laws of 
both acoustics and electricity, and by continued reflection 
upon their possible interplay and co-action, had arrived at 
a distinct intellectual recognition ofthe exact correspond- 
ence in movement and in every phase of that movement 
between the aerial impulses, which produce the sensation of 
sound and the electrical impulses, which they might be 
made to induce in a closed circuit. 

Llere was a possibie instrumentality, the use of which was 

4 in perfect accord and directly in line with the fundamental 
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principle upon which his predecessors had labored, to wit: 
the reproduction of the sound by the reproduction in the 
recelver of the identical vibrations imposed by the sound 
upon the transmitter. The instrumentalities previously 
emploved were imperfect, Inasmuch as they reproduced in 
the receiver vibrations which corresponded in rate only 


with the vibrations of the transmitter, and consequently re- 
produced the sound in the single quality of piteh alone; or, 
as expressed in Baile’s article: “ Attracted and repelled 
very rapidly, exactly and as rapidly in fact as the plate 
mentioned above, this second plate gives forth a sound 
which will have the same musical value as that of the 
other, as the number of vibrations per second is the same 
in both cases.” 

The new instrumentality would, theoretically, carry for- 
ward the work a long step in advance, for, from the essen- 
tial character of its movement, it must reproduce in the re- 
ceiver vibrations which would correspond with those of the 
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transmitter in rate and in amplitude as well, so as to repro- 
duce the sound in the qualities of both piteh and loudness. 

The harp apparatus described in Baile’s article was pro- 
vided with a series of tuned vibrating plates in both trans- 
mitter and receiver, that a number of tones might be simul- 
taneously transmitted in compliance with the requirements 
of Helmholtz’s theory regarding the production of the gua/- 
ity of a sound as distinetly referred to in that article. 

Mr. Bell also adopted this theory, which is presumably a 
correct one, so far as musical notes and vowel sounds are 
concerned. The only course available to him, in the light 
of the knowledge possessed by him at that time, was there- 
fore to devise a simple re-arrangement of that harp appa- 
ratus so that it would operate by induction, instead of by a 
making and breaking of the circuit. Ile would thereby 
effect a substitution of the magneto-electrie current for the 
interrupted battery current previously employed as the in- 
termediate instrumentality. | 

jut it must be noted here, as an important fact, that this <= 
apparatus, as conceived by Mr. Bell, still contained a radical 
defect which incapacitated it from ever becoming useful asa 
practical telephone. This defect, however, did not lie in the 
nature of the magneto-electric current to be induced in its | 


operation, but it was inherent in the mechanism employed, 
both in the transmitter and the receiver. 

Each of the steel rods, springs or armature plates, as Mr. 
Bell has respectively termed them, clamped at its extremity 
into the transmitter, was to be turned to @ musical pitch, or | 
dominant rate of vibration (C. LV, Exhibits p. 999), while 
the armature plates in the receiver were also to be tuned 
respectively in unison with the transmitting plates. 

In consequence of this construction each plate, in both | 
transmitter and receiver, would practically respond only to | 
tones of its own pitch, so that sounds running through all 
those variations of tone lying between the standard pitches ; 
of any two successive plates, and which contribute so essen- 
tially to the quality of speech, could neither be taken in by 
the transmitter, nor, much less, be sounded forth by the re- 
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ceiver. Unless, indeed, in the language of Mr. Bell, “ we | 
could have a multitude of armatures, comprehending the 
whole scale of musical sounds audible tothe human ear, the 
successive notes being so close together as only to differ in- 
finitesimally from one another in pitch,’ which would | 
obviously be wholly impracticable. | 

Even then, such steel rods or plates, tuned each to a par- | 
ticular note, so as to be in unison with its mate, when set 
into vibration, would give forth each a clear, musical tone, 
and their united effect would obviously be only combina- 


tions of musical tones. Musical airs could thus be trans- 
mitted; vowel sounds, which are essentially musical tones, 
might possibly be reproduced, but the consonants and the 
consonantal elements of articulate speech would find no ade- 
quate expression. 

Mr. Bell, nine vears later, in March, 1885, when the tele- 
phone and the necessary conditions of its practical con- 
struction were thoroughly understood, expressed himself re- 
garding this subject as follows (C., Vol. I, p. 1699, X-Q 
O18): 

“For the purpose of reproducing timbre we want a combi- 
nation that will vibrate as little as possible after a law of its 
own, and «s much as possible after the law of the vibrations 
impressed upon it, so that substantially it has no tendeney 
to vibrate after a law of its own, but will COPY with sub- 
stantial fidelity the form of the vibrations impressed upon 
it.’ And again (Id., p. 1660, X-Q 542): “A free-tuned 
reed, like that shown in Fig. 5, (of the patent) had a strong 
tendency to vibrate after a law of its own, and it was diffi- 
cult to make it move at any other rate, or in any other 
manner, than that which was normal to it: but the 
mechanical structure of the apparatus, shown in Fig. 7, 
adapted it to vibrate with substantially equal freedom at all 
rates and in anv manner, so that it could copy the shape or 
the form of any vibration. Now, the quality or timbre of a 
sound is characterized by the shape or form of the vibration 
that causes it, and hence no apparatus can reproduce timbre 
that is not capable of copying with substantial accuracy the 
form of a vibration.” 

This view regarding the requirements of the case is also 
adopted by counsel for complainants in their “Brief for 
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Complainants on Final Hearing” in the court below, page 
43, as follows: 

“Asmany messages can be transmitted (by Mr. Bell’s har- 
monic telegraph), as there are notes, subject always to cer- 
tain limitations due to the mechanical and electrical opera- 
tions which have to be performed. This operation has not 
necessarily anything to do with the transmission of speech. 
It generally requires for its best efficacy contrivances which 
are fatal to the transmission of speech. But one style of 
instrument which Mr. Bell devised for the harmonic tele- 
graph did have a novel kind of electrical device, which he 
afterward utilized in the speaking telephone. 

“But he utilized it for the two purposes in a very different 
way and by very different kinds of contrivances. For the 
harmonic telegraph, as he made it, it was essential that each 
instrument should vibrate to its own particular pitch and 
none other, while the character or “ quality” of the sound 
acting upon it or produced by it is of no consequence. 
For the speaking telephone it is essential that the instru- 
ment have, as nearly as possible, no note, no will of its own, 
but shall respond equally to all pitches, while the one es- 
sential thing is that it shall take note of the quality of the 
sound acting upon it, and copy that quality in the sound 
produced by it; and furthermore that the operating cause 
at the transmitting station which produces all the changes, 
shall be the sound waves themselves.” 

The fundamental principle upon which the original harp 
apparatus was based was demonstrably right. The new 
application of the induced current of electricity to its op- 
eration was also theoretically correct in principle; but de- 
fects in the mechanical construction of the apparatus as de- 
vised still rendered it imperfect and incomplete, and its 
successful use wholly impracticable. 

This was clearly a case where the work of invention was 
still required before a practical telephone could be given to 
the world. 

Mr. Bell himself seems, even at this time, not to have 
been altogether content with his conception, for we find 
that, still theorizing, he turned to the consideration of other 
possible appliances, which perhaps might be utilized to better 
advantage in inducing the magneto-electric current. 
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Continuing the narration as given in perhaps the clearest 
form in his preliminary statement, in Speaking Teleplione 
Interferences (C. LV Exhibits, p. 1001), and commencing at 
the termination of the last quotation, he Says: 

“All these reflections occurred during this visit in Can- 
ada in the summer of 1874. At the same time, as 1 have 
ilready mentioned, | was making an optical study of sound 
for the purpose of exhibiting to the cves of the deaf the 
shapes of the vibrations due to vocal sounds, so that they 
might compare these shapes with the shapes which they, in 
their own attempts to produce sounds, saw exhibited in the 
manometric flame of Koenig. 

‘For that purpose | had taken with me to Canada a 
human ear, in hopes that I might be able to use the ear itself 
as a phonautograph, as sugge sted to me by Dr. Clarence J. 
Blake, of Boston, who kindly lent me the ear to experiment 
with. I have still in my possession a number of glass plates, 
with tracings of the vibrations of the human ear caused by 
uttering different vowel sounds. ‘These tracings bear dates 
in July and August, 1874, which dates were made upon the 
plates at the time the tracings were taken. 

“ Studying these tracings in connection with Helmboltz’s 
researches, | was led to see that they represented graphically 
the resultant vibration of the air caused by the fundamental 
and overtones of the voice. [ was also struck with the fact 
that so small and delicate an organ as the membrane of 
the ear should be able, from the impulses of the air, to put 
in motion the comparatively large and massive bones con- 
tained in the tympanum. 

“Helmholtz has pointed out that a graphical representa- 
tion of the vibrations of the air caused by a simple musical 
tone, or in other words, a simple pendulous vibration, is a 
simple curve of a peculiar kind, called a sinusoidal curve, 
and that the graphical reresentation of the vibration of the 
air, caused by a sound of any other kind, is the resultant 
of anumber of sinusoidal curves superposed, one upon 
the other, representing graphicaily the fundamental and 
overtones that go to make up the sound. 

“T conceived in like manner that an analogous electrical 
effect would be produced upon the line wire between the 
first and second instruments previously described, caused 
by the superposition of currents due tothe vibrations of the 
armatures corresponding to the fundamental and overtones 
of the sound uttered. 
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“T was thus led to the idea that a single armature might 
be put in motion in such a way as to produce directly a 
current which should correspond to the resultant current 
due to the vibration of the armatures, which would respond 
to the fundamental and overtones of the sound. 

“The question then arose in my mind whether an 
armature might not be set in motion bv a membrane simi- 
lar in shape and structure to that in the human ear, so as 
to produce a current which should correspond to the vibra- 
tions of the air. I did not, at tlis time, devise any method 
of combining a membrane with an armature, or attempt to 
construct any apparatus upon the plans I had conceived. 

“T never constructed the instrument which I have de- 
scribed, made up of a number of armatures attached to a 
permanent magnet and tuned to different pitches, and 
which I had devised with special reference to multiple tele- 
graphy, because I thought that the currents which would be 
induced would be so exceedingly weak that no useful effect 
would be produced by them, corresponding to what I had 
theoretically attributed to them. I therefore turned my at- 
tention to other modes of working out my plan of multiple 
telegraphy, which | was thoroughly bent upon reducing to 
practice immediately. [ did, however, explain to my father 
and to other friends in Canada, my ideas as they occurred. 
When I returned to Boston in September or October, 1874, 
being without means for prosecuting my experiments, | 
made arrangements with Mr. Sanders and Mr. Ilubbard to 
furnish funds for the prosecution of my experiments, and 
to enable me to patent mv inventions. At their earnest 
request, | devoted myself to the development of my system 
of multiple telegraphy, and applied for patents in the 
winter of 1874 and 1875. 

“T did, however, shortly after my return from Canada, 
have several interviews with Dr. Blake, for the purpose of 
showing him the experiments L had made, and of obtaining 
further information with regard to the structure and mech 
anisin of the human ear, to aid me in mv efforts to de- 
vise a method of producing vocal sounds electrically; and 
we carried on, conjointly, aseries of experiments to obtain 
tracings of the vibration of the bonesofthe humanear. At 
one of these Interviews I explained to him the various plans 
which had occurred to ine for multiple telegraphy and the 
transmission of speech, and [| made a number of rude 
sketches in his presence, illustrating these plans. Among 
them is to be found a sketch of an instrument showing two 
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free reeds or springs attached to the poles of a permanent 
rnagnet, and surrounded like harmonium reeds, with cas- 
Ings adapting them to be vibrated by wind. Another figure, 
on the same sheet, exhibits two horseshoe permanent mag- 
nets with their poles placed opposite each other, surround- 
ed by helices forming part of an electric circuit. Between 
the poles of the magnets, vibrating reeds are placed, which 
were to be of steel. The mechanical vibration of these 
recds would produce electrical currents alternately in one 
direction and the other, and varying in strength at different 
parts of the vibration of the reeds, so as to produce un Ull- 
dulatory current regular in point of time, but varving In 
strength during any = single vibration of the reed, in 
proportion to the different velocity of the reed in the differ- 
ent parts of its path. 

“On the same sheet is a representation of the instrument 
| have before referred to, when several springs were attached 
to the poles of a permanent magnet, having between them 
the poles of an elongated celectro-magnet, over a_por- 
tion of which each spring could vibrate. 

“Tam certain that | made sketches of these devices while 
in Canada, but I am unable to find any earlier than those 
given to Dr. Blake. 

“T had an apparatus constructed for a receiving instru- 
ment, in which a free reed, to be set in vibration by an 
electro-magnet and produce a musical tone, was attached 
to the pole of a permanent magnet. This wasin the winter 
of 1874 and 1875, and is described in one of my applications 
for patents made in February, 1875. 

“While in Washington attending to this business I called 
upon Prof. Henry and explained all my inventions to 
him. His appreciation encouraged me very much, and he 
pronounced my plan forthe electrical production of articu- 
late speech the germ of a great invention. 

“T recollect explaining to him the idea of an instrument 
with a number of armatures tuned to different pitches, 
which I have before described, and it was with reference to 
this apparatus that he made the above remarx. 

“THe showed me the various electrical and acoustical in- 
struments which he had in the Simithsonian Institute, in- 
cluding Reis’ telephone. 1 had previously seen in the In- 
stitute of Technology, in Boston, the receiving instrument 
of Reis’ telephone, and was acquainted with the construe- 
tion of the whole apparatus by diagrams and printed de- 
scriptions; but I had never before seen the transmitting por- 
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tion of the apparatus. We had some conversation about the 
mechanical power of stretched membranes. I can not 
recollect the details of it, but | remember that the effect of 
his remarks was rather discouraging as to my being able to 
obtain the results from a stretched membrane which [ had 
hoped. I remember that the impression left upon my mind 
was that each stretched membrane would have a rate of 
vibration peculiar to itself.” 

The foregoing passage is a recital in concise terms of the 
circumstances under which Mr. Bell was led to make an- 
other lmportant advance in the theoretical development of 
the proposed invention. 

Helmholtz taught him that the vibration of the air 
particle caused by a siuple musical note is asimple “pend- 
ulous” vibration; that its motion is governed by the same 
laws applicable to the pendulum movement. 

(It is interesting to note that this had been mathematiec- 
ally demonstrated by Sir Isaac Newton in his Principia. 
His Proposition 47, Book LL], is headed as follows: 

“When pulses are propagated through a fluid, every par- 
ticle oscillates with a very small motion, and is accelerated 
and retarded by the seme law as an oscillating pen- 
dulum.’’) 

In accordance with these laws, for example, the vibra- 
tions of the air particles are all made in the same definite 
period of time, corresponding to the piel of thre tone, what- 
ever might be the amplitude of the vibration. From the 
extremity of the vibration. the motion of the air particle, 
commencing, increases or accelerates till it comes to the 
middle. whence it diminishes til] it ceases at the extreme 
limit upon the opposite side; when the return movement 
in reverse direction occurs with the same variations. 

The rate of the increase or acceleration of motion in 
approaching the center, and of the decrease in departing 
from it, is greatest at the extremities and least at the center, 
where change is made from increase to decrease. 

These characteristics determine mathematically the exact 
form of the curve which graphically represents the move- 
ment of any body or particle put into “ pendulous vi- 
bration.” 
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Helmholtz pointed out that this curve, which thus 
represents graphically the air vibration caused by a sim- 
ple musical tone, is a simple curve of a_ peculiar kind, 
called a sinusoidal curve. 

“The law of these vibrations (simple or pendular) may 
be popularly explained by means of the construction in 
Fig. 10. 
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“Suppose a point to describe the circle of which C is the 
center, with a uniform velocity, and that an observer stands 
at a considerable distance in the prolongation of the line e 
h, so that he does not see the surface of the cirele, but only 
its edge, in which case the point will appear merely to 
move up and down along its diameter,a b. This up and 
down motion would take place exactly according to the law 
of pendular vibration. To represent this motion graphic- 
ally by means of a curve, divide the length e g, supposed 
to correspond to the time of a single period, into as many 
(ere 12) ejual parts as the circumference of the cirele, and 
draw the perpendiculars 1, 2, 5, ete., on the dividing points 
of the line e g, in order, equal in length to and in the same 
direction with, those drawn in the cirele from the corre- 
sponding points 1, 2, 5, ete. In this way we obtain the curve 
drawn in Fig. 10, which agrees in form with that drawn by 
the tuning-fork, Fig. 6, p. 206, but is of a larger size. 
Mathematically expressed, the distance of the vibrating 
point from its mean position at any time is equal to the 
sine of an are proportional to the ¢ .rresponding time, and 
hence the form of simple vibrations are also called the sine 
vibrations [and the above curve is also known as the curve 
of Sine i 

(Helmholtz’s Sensations of Tone, page 23, note.) 

Helmholtz also pointed out that any musical sound, 
being itself a resultant or composition made up from a fun- 
damental and overtones, causes u vibration of the air which 
is represented graphically by a curve, which is also the re- 
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sultant made up from the superposition of the several sinu- 
soidal curves representing the constituent tones. 

Mr. Bell, in the course of his practice with the phonauto- 
graph and his study of its tracings when a vocal sound was 
uttered into the instrument, was led to see and to appreci- 
ute the fact that these tracings represented graphically this 
resultant vibration of the air. 

The value of this observation lay in the fact that, taken 
in connection with Helmholtz’ researches, it showed that 
while the fundamental and overtones were actually trans- 
mitted together by the vibration of each air particle lying 
in the course traveled by the sound, the air particle itself 
passed through a singular definite motion, the resultant, 
mathematically considered, of the several motions charac- 
teristic of the fundamental and the overtones respectively. 

Mr. Bell was thus led directly to the conception that in 
his proposed “ harp apparatus,” the electrical impulses in- 
duced upon the single line by the simultaneous vibration 
of a number of armature plates, each vibrating in a different 
manner, would coalesce each instant into a single resultant 
impulse, the duration, direction and intensity of which 
would be determined by the algebraical sum of the several 
impulses being induced upon the line at that instant by the 
vibrating plates. All the impulses that were being in- 
duced in one direction at the instant being added in their 
intensity, and likewise those being induced in the opposite 
direction, the resultant impulse would continue in the direc- 
tion of the impulses whose sum was the greater, and with 
an intensity equal to the difference between the two sums. 
And the movement would continue in that direction until 
the balance between the two sums at any instant was re- 
versed, when the resultant impulse would also be reversed 
in its direction. This electrical movement could therefore, 
be represented graphically by the curve which would be the 
algebraical sum or composition of the several curves repre- 
senting the electrical movements induced by each of the 
vibrating plates. This would be in exact analogy to the 
character of the similar resultant movement of the air 
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vibration and its graphical representation, as pointed out 
by Helmholtz. 

The discernment of this wonderful correspondence be- 
tween the movements of the proposed electrical impulses 
and of the sonorvus air vibrations in the vital characteristics 
of duration, direction and intensity, led Mr. Bell directly to 
the perception that the same mathematical laws applicable 
to the aerial impulses were equally applicable to the in- 
duced electrical impulses. 

This reasoning led Mr. Bell to a further conception of the 
greatest importance. With the proposed harp apparatus 
the sound, in accordance with Helmholtz theory, would 
first be resolved into its constituent tones by the vibrations 
it imposed upon a series of plates of different pitch, and 
then the currents induced by these vibrations would in turn 
be recomposed into « single resultant current. 

Mr. Bell accordingly conceived the idea that precisely 
the same resu/tant electrical current that would exist upon 
the line wire in the use of the harp apparatus might be in- 
duced directly by a sing/e armature, provided it was put 
into motion corresponding to the “resultant motion ” of the 
air particles in the actual transmission of the sound; or as 
expressed by Mr. Bell. 

“T was thus led to the idea that a single armature might 
be put in motion in such a way as to produce directly a 
current which should correspond to the resultant current 
due to the vibration of the armatures which would respond 
to the fundamental and overtones of the sound.” 

With this last conception Mr. Bell had attained to a full 
and definite comprehension of the prineiple of his proposed 
method of transmitting speech by electricity. 

Even the fine points in the theoretical development of 
this principle appear to have been closely apprehended by 
Mr. Bell. Thus, for example, Helmholtz had stated a gen- 
eral proposition regarding the physical basis of the “ qual- 
ity” of a sound as follows: 

“On inquiring to what external difference in the waves 
of sound the different qualities of tone correspond, we must 
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remember that the amplitude of the vibration determines 
the force or loudness, and the period of vibration the pitch. 
Quality of tone can therefore depend upon neither of these. 
The only possible hyp thesis, therefore, is that the quality 
of tone should depend upon the manner in which the mo- 
tion is performed within the period of each single vibra- 
tion. 

We find that this was recognized and provided for by Mr. 
Bell in the statement of the fact that these induced currents 
would conform to the required conditions by their exact 
correspondence to the varying movements of the armature 
within the period of each single vibration. Referring to 
the reed instruments, already described, sketches of which 
he showed to Dr. Blake, he pointed out this very character- 
istic as follows: ‘‘ The mechanical vibration of these reeds 
would produce electrical currents alternately in one direc- 
tion and the other, and varying in strength at different 
parts of the vibration of the reeds so as to produce an un- 
dulatory current, regular in point of time but varying in 
strength during any single vibration of the reed in propor- 
tion to the diffe rent ve locity of the reed in the different parts 
uf its path.” 
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But, though the principle of the proposed method was 
definitely conceived and apparently thoroughly understood, 
the invention was by no means compiete, even 1n theory ; to 
sav nothing regarding that practical embodiment of the 
principle in a working apparatus which must exist to con- 
stitute the actual completion of an Invention. 

There could be no transmission of articulate speech, even 
in theory upon his plan, until Mr. Bell had devised such an 
arrangement of a single armature that its movements would 
actually correspond to the resultant movements of the air 
vibrations in the transmission of sound. 

This was indeed indispensible, and the very first requisite 
to enable the principle to be brought into play, by the in- 
duction of electricz] impulses which would correspond to 
these air movements. 

Here was a practical problem, and one by no means easy 
of solution. 

One can not readily appreciate, at the present time, the 
perplexities and the difficulties which had to be encountered 
in devising, even theoretically, an arrangement of a single 
metallic armature, so that it would respond freely in move- 
ments actually corresponding, in every detail of motion, to 
each and every air vibration. It was not a question of 
mere adjustment or mechanical skill, for much more was in- 
volved, and so much that, though the principle should 
prove to be correct, and the electrical impulses adequate to 
the work, the faculty of invention would still have to be 
effectively exercised before the world could possess a practi- 
eal working telephone. 

A moments consideration will afford us a glimpse of the 
nature of the difficulty encountered. 

Of course the armature must be a body capable of induc- 
tion action and therefore metallic, preferably iron or steel, 
By reference to the drawings attached to his preliminary 
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statement, it will be seen that every armature previously em- 
ploved by Mr. Bell in his harmonic telegraph experiments, 
(always in the receivers in connection with “make and 
break” transmitters) had been clamped at one extremity, 
leaving the other end free for vibration before the electro- 
magnet. This clamping of the armature affixed upon it a 
certain definite normal rate of vibration, tuning it to one 
pitch, and, as he has repeatedly pointed out, it would re- 
spond only to vibrations of its normal rate and would re- 
main silent and unresponsive to the influence of vibrations 
of a different rate. 

This was a characteristic exactly adapted to the purposes 
of multiple telegraphy, and even there he found that it was 
necessary that both the vibrating cireuit breaker and the 
armature in the receiver should be tuned to exactly the same 
pitch, or normal rate of vibration, in order to obtain any 
responsive sound from the receiving armature. 

Obviously, then, this construction was wholly inadequate 
for the purpose of transmitting speech. It could only in- 
duce electrical impulses which would correspond in their 
movements to air vibrations of one particular rate, to wit, 
the normal rate of vibration of the armature. Its service 
would, therefore, be limited to the transmission of musical 
tones of one definite pitch, while the reproduction of artic- 
ulate speech would still remain unaccomplished. 

But this is only a marked exemplification of the real na- 
ture of the difficulty, out of which arose the perplexities of 
the case. 

It isa familiar principle in acoustics that every body, 
whatever its form, has its own normal rate of vibration, due 
to its molecular structure, and varying according to its 
shape and the conditions of its arrangement. Even a body 
of air enclosed in a tube open at both ends has its normal 
rate of vibration determined by the relative length of the 
tube; and this property of the air is utilized in the arrange- 
ment of pipes in musical instruments. Dises and even dia- 
phrams have, likewise, their normal rates of vibration, pro- 
portioned to their thickness and the degree of their tension. 
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It is also well kirown that this property is most persistent 
in the metals, especially iron and steel, owing to their great- 
er density in connection with their elasticity. Again, the 
form or shape given to a metallic body has great influence 
upon the relative power and persistency of this force. This 
is exemplified in the case of the bell, which has been found 
to be of the form best adapted to intensify this quality. 
This property or force was a serious obstacle to the electri- 
cal transmission of articulate speech, before it was successfully 
accomplished. It was a necessity that an apparatus should 
be devised, which would enable the air particles, al- 
wavs feeble in their individual force, to actually overpower 
the molecular forces exerted, not only in resistance to any 
responsive movement of the armature, but, positively, to 
force this movement into a particular rate of vibration, a 
rate differing from the constantly varving rates successively 
sought to be forced upon it by the modulations of the voice 
in speaking. 

It was a delicate problem, and, if ever there was one that 
called for the exercise of ingenuity, experiment and inven- 
tion in its solution, this was a fair example. 

We find that Mr. Bell at once addressed himself to the 
theoretical consideration of the problem, and we see evi- 
dences very quickly displayed that he thoroughly appre- 
ciated the inherent difficulties of the case. He had pre- 
viously been “struck with the fact that so small and deli- 
cate an organ as the membrane of the ear should be able, 
from the impulses of the air, to put in motion the compara- 
tively large and massive bones contained in the tympa- 
num,’ and in studying the problem now presented, “The 
question then arose in my mind,” he says, “whether 
an armature might not be set in motion by a membrane 
similar in shape and structure to that in the human ear, so 
as to produce a carrent which should correspond to the 
vibrations of the air.’ 

He states, however, very frankly, “J did not at this time 
devise any method of combining a membrane with an arma- 
ture.” 
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statement, it will be seen that every armature previously em- 
ployed by Mr. Bell in his harmonic telegraph experiments, 
(always in the receivers in connection with “make and 
break” transmitters) had been clamped at one extremity, 
leaving the other end free for vibration before the electro- 
magnet. This clamping of the armature affixed upon it a 
certain definite normal rate of vibration, tuning it to one 
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It is also well kiown that this property is most persistent 
in the metals, especially iron and steel, owing to their great- 
er density in connection with their elasticity. Again, the 
form or shape given to a metallic body has great influence 
upon the relative power and persistency of this force. This 
is exemplified in the case of the bell, which has been found 
to be of the form best adapted to intensify this quality. 
This property or force was a serious obstacle to the electri- 
cal transmission of articulate speech, before it was successfully 
accomplished. It was a necessity that an apparatus should 
be devised, which would enable the air particles, al- 
actually overpower 
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the molecular forces exerted, not only in resistance to any 
responsive movement of the armature, but, positively, to 
force this movement into a particular rate of vibration, a 
rate differing from the constantly varving rates successively 
sought to be forced upon it by the modulations of the voice 
in speaking. 

It was a delicate problem, and, if ever there was one that 
‘alled for the exercise of ingenuity, experiment and inven- 
tion in its solution, this was a fair example. 

We find that Mr. Bell at once addressed himself to the 
theoretical consideration of the problem, and we see evi- 
dences very quickly displayed that he thoroughly appre- 
ciated the inherent difficulties of the case. He had pre- 
viously been “struck with the fact that so small and deli- 
cate an organ as the membrane of the ear should be able, 
from the impulses of the air, to put in motion the compara- 
tively large and massive bones contained in the tympa- 
num,’ and in studying the problem now presented, “The 
question then arose in my mind,” he says, “whether 
an armature might not be set in motion by a membrane 
similar in shape and structure to that in the human ear, so 
as to produce a carrent which should correspond to the 
vibrations of the air.’’ 

He states, however, very frankly, “(J did not at this time 
devise any method of combining a membrane with an arma- 
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The problem was evidently of too difficult a nature to be 
solved immediately upon its statement. Although his at- 
tention had been turned generally to the consideration of a 
membrane and a metallic armature as instrumentalities 
which might possibly be so combined as to effect the result 
sought, it appears that he was unable as vet to devise any 
method of so combining them as to even theoretically ac- 
complish the purpose. 

Upon Mr. Bell’s return to Boston he still gave his atten- 
tion to the problem and sought out Dr. Blake, as he says, 
“for the purpose of showing the experiments I had made, 
and of obtaining further information with regard to the 
structure and mechanism of the human ear to aid me in 
my efforts to devise a method of producing vocal sounds 
electrically.” * 
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Mir. Cross has testified as follows ((. Vol. 2, page byl, 


“Q. 54. From the first part of IS74. when you became acquainted with 
Mr. Bell, up to the beginning of June, IS74, did you see him much or little? 
Ans. I saw him very frequentiy. 

te ©). be, During the following winter, from the fall of IS74 to the <pring of 
LS7>, did you meet him’ and if si), how much ; Ans l continued to see 


him frequently, though not so often as the preceding spring. 

“Q. 36. Did he or not, during that winter, speak to you about the electric- 
al transmission of speech and, if so, did he state to You any conception he 
had as to how it could be accomplished, and did or did not his mind appear to 
you to he much oce ipied on that subject ; \nes We conversed tovether at 
that time regarding the transmission of speech. | understood that he pro- 
posed to do this by means of electrical undulations, and that these undulations 
were to be produced by the vibration of a reed in front of a magnet, At some 
time during this winter he communicated to me the idea oft vibrating the reed 
by means of a membrane 

* The subject of the transmission of speech Was one which evidently Occ. 
pied his thoughts, and to accomplish which he was striving to develop an effi- 
cient method. 

‘2. oi. Di | you form any opinion at that time ax tothe theoretical adequacy 
and perfection of the undulatory current method which he then diselosed to 
you: \ns. As soon as the method itself was descril ed. | saw that it was 
theoreti ally perfect * ane theretore, in theory, dequate to the transmission 
of Spec ch. 

“QQ. 58. Did you form any opinion at the time, and if so, what, as to the 
practicability of accomplishing it according to that method of employing an 
armature and membrane vibrated by the voice to generate the undulatory eur- 
rent relied upon’ Ans. [| supposed, at that time, that the effect produced by 
the vibration of an armature would be entirely too small to accomplish the de- 
sired end. 

«QQ. 5%. Did he or did he not, during that winter, speak to you of the em- 
ployment, for purposes of multiple telegraphy, of currents produced by the 
sonorous Vibrations of a reed armature in front of an electro-macnet ? Ans. 
tle did. 


“Q. 40 Did you form any opinion at that time as tothe practicability of em- 
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A more detailed account of the nature of the informa- 
tion sought by Mr. Bell at this time is given in his depo- 
sition (C. Vol. I, page 125): 

“TInt. 50. Did vou have any conversation on that occasion 
with Dr. Blake as to whether the human voice could vibrate 
the membrane with attached armature, and if so, state 
what, and whether any drawings were made by either of 
you to illustrate that topic. A. I have a recollection of 
asking Dr. Blake’s opinion on this point, and the impres- 
sion that | got from his remarks was that it could if the 
membrane were made concave. like that in the human ear, 
and if the end of the armature were attached, not to the 
center of the membrane, but to a point a little to one side, 
corresponding to the point of attachment of the malleus 
and tympanic membrane of the ear. 

“| do not recollect whether any drawing was made of 
this idea at that time, but I remember our discussing the 
operation of the harp arrangement, marked “ Fig. 4," in 
Exlibit 50, and comparing the apparatus to the organ of 
Corti in the human ear. J remember also that Dr. Blake 
suggested that a damping arrangement would have to be 
attached to the harp arrangement, and that he made a 
drawing of the manner in which the rods of Corti were 
damped in the ear.” 

Dr. Blake, however, in his version of the matter, goes 


much further in his statement in some respects, than does 
Mr. Bell. 

He savs(C. Vol. I, page 557, ef seq.) that not only was 
the subject discussed generally, but a mode of combining : 
membrane and an armature was mentioned, to wit, taking 
ul improved phonautograph, with the stylus hinged at the 
periphery of the membrane and moved by a piece of wood 


ploying currents so produced for the purpose of harmonic multiple telegraphy, 
andif so, whatis it? Ans. This plan seemed to me to invelve tar less difh- 
culty than the transmission of speech | did not consider very tully what dit- 
ficulties might be found with it in practice 

“Q). 41. Did you know, during that winter and spring, or did you hear, 
during that winter and spring, of anything in his condition and surroundings 
which was calculated t» prevent him trom devoting his time and attention to 
experimental Work concerning the « ectrica iransmission of speec 1: rane if =i), 
what was it’ Ans understood that his means were very limited, so that 
he was obliged to confine himself vers closely to his classes, which necessa- 
rily occupied « great part of his time. Ll also understood that he was unde 
obligation to certain persons to devote his actention and experimentation ex- 
clusive ly to multiple telegraphs Thay 
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connecting it with the center of the membrane and simply 
substituting a metal reed for the hinged stylus, or, in a 
word, using a metal stvlus with its pen point cut off. 

He also makes the somewhat remarkable statement that 
neither he nor Mr. Bell had any doubt but that the strength 
of the induced electrical impulses would be sufficient for the 
purpose, and that no difficulties were anticipated “ except 
so far as purely mechanical difficulties were concerned in 
the use of animal membranes,” and that thereafter his “ in- 
terest in the experiments of Mr. Bell became less,’ because 
he had apparently attained the solution of the problem of 
the electrical transmission ot speech. 

“Int. 4. Did he describe to vou any electrical apparatus 
in which a membrane was to be used? If so, please tell me 
What that apparatus was. A. Yes; an apparatusin which 
one metal reed was substituted for the several metal reeds, 
of the harp last mentioned, this one reed being actuated by 
a membrane to which it was to be attached, which mem- 
brane was to be set in vibration by the tone of the musical 
instrument or by the human voice. 

“Int. 5. Did vou have any discussion with him as to the 
character of the membrane, or mode of arrangement of the 
membrane and armature, and if so, state what was said on 
that subject at that interview by both of vou. A. Yes, the 
idea of Prof. Bell, as consmunicated to me, was this: That 
ifthe simple pendulous vibration of ametal reed could be com- 
municated to a second reed, electrically connected with the 
first, more complicated vibrations communicated to the metal 
reed from a musical instrument or the human voice, through 
the medium of the air, could also be electrically transmitted. 
To accomplish this purpose, it was, according to his idea, 
advisable to attach the metal reed to a membrane, which 
would reproduce the aerial vibrations produced by a musical 
instrument or the human voice, substituting a metal reed in 
fact for the stylus of the improved Morey phonautograph, 
and of the membrana tympant phonautograph with which he 
had been experimenting. I then suggested, as an experi- 
ment, since his principal object was the electrical transmis- 
sion of articulate speech, that the metal reed should be 
brought 1p contact with the human membrana tympani, suit- 
ably prepared and mounted for the purpose. 

“Cross-Int. 47. If Ll understand you, Mr. Bell had not 
tried the experiment at that time, but only proposed it as a 
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possible solution of the question. Am | correct? 
l understood him. 

“Cross-Int. 49. Did he anticipate any difficulty in ac- 
complishing the object by that proposed means, or express 
any fear that it might not practically answer the purpose”? 
Ans. None, except so far as purely mechanical difficulties 
were concerned in the use of animal membranes. 

“Cross-Int. 50. Did vou express the opinion that the 
strength of the electric currents generated in that way 
would be sufficient to reproduce in the receiving reed the 
same vibrations as were imparted to the transmitting 
reed? Ans. Yes. [am not aware that the doubt occurred 
to either of us. 

“Cross-Int. 60. Did vou have any talk with him about 
telephones between the time of that interview and the be- 
ginning of S77? Ans. I did 

“ Cross-Int. 61. When, and how often? Ans. | can not 
recall dates-—at long intervals, | think, because after the 
date of this interview in October my interest in the experi- 
ments of Mr. Bell became less, as he had apparently at- 
tained the solution of the problem concerning which he 
consulted The, namely, the transmission of articulate speech) 
electrically. 

“Cross-Int. 62. When did your interest begin to de- 
crease in Cohseq uence of Vour belief that he lial attained 
the result he was aiming at? Ans At or soon after the 
date of this interview In October.” 

“Cross-Int. 7 At that interview who first suggested the 
enplovinent of a membrane, vou or Prof. bell? Ans. 
Prof. Bell told me that. as the results of lis experl- 
ments with a membrane phonautograph, he had conceived 
the idea of a way in which speech could be electrically 
transmitted | replied, ‘] think that I know how you 
would accomplish it, by making aimembrane actuate a 
mental stvlus.” Mr. Bell replied, ‘That is precisely my 
lea. If a membrane like the human membrana fyimepane 
moves a weight such as that of the ossicles, a membrane 
having a metal reed attached to it should move that reed 
in response to the human voice. [lis further idea, as 
communicated to me, was, that by means of this arrange- 
ment undulations should be produced in an electric cur- 
rent corresponding to the undulations of the air produced 
by the human voice. 

“Did he ask vour opinion as to whether the human voice 
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could or could not vibrate a membrane with a stylus or 
armature attached? Ans. Yes.” 

“ Cross-Int. 86. Whatanswer did vou give to his question ? 
Ans. That it could, if proportioned properly to the mem- 
brane, but that | doubted if a plane membrane would re- 
produce with sufficient accuracy the sound waves resulting 
from the human voice. 

“* Cross-Int. 87. And then vou went on to suggest bring- 
ing the metal reed in contact with the human membrana tym- 
pani, suitably prepared and mounted for the purpose, did 
vou not? Ans. Yes.” 

“Cross-Int. OS. Tlad he experimented with the phonauto- 
graph at the Institute of Technology? Ans. So I under- 
stood. 

“Cross-Int. 0. What was the construction of that instru- 
ment? Ans. That of the ordinary membrane phonauto- 
graph, with the stvlus hinged at the periphery of the mem- 
brane and moved by a piece of wood connecting it with the 
center of the membrane. 

“Cross-Int. 100. What was the diameter? Ans. I can 
not remember exactly: I should think about six inches.” 

“Cross-Int. 101. About how long was the stvlus? Ans. 
[ean not remember exactly; | should think between twelve 
and eighteen inches, including the pen at its extremity. 

(Mr. Bell has described the construction of the phonauto- 
graphs used by him as follows. C. Vol. I, page 114:) 

“Tnt.25. When, if ever, did vou become familiar with 
the Scott phonautograph referred toin Prof. Cross’ twenty- 
eighth answer, page 395? Ans. In the winter of 1873- 
74. 

“Int. 24. Did you during that winter construct any 
phonautographs vourself? A. I did; early in 1874. 

“Int. 25. In those that you constructed how was the red 
which carried the style attached tothe phonautograph frame, 
and how was it moved by the membrane ? Ans. One end 
of the rod was hinged by means of a piece of leather or 
ealico to the edge of the circular frame carrving the mem- 
brame. A small pieee of cork was fastened to the center of 
the membrane and to the red. Upon uttering a sound in 
the neighborhood of the membrane, it was caused to vibrate, 
and force the rod to vibrate also. The free end of the rod 
projected considerably bevond the opposite edge of the mem- 
brane, and its vibrations were recorded on smoked glass.” 
It does not appear that Dr. Blake was, after all, of much 
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or any service to Mr. Bell in aiding him toward the coveted 
solution of the difficult problem which he knew must vet be 
solved before there could be any successful transmission of 
speech by electricity. 

In fact, the more the problem is studied the more serious 
is seen to be its nature. Even the sanguine doctor, in con- 
sidering the phonautographic animal membrane with its 
proposed attachment to a hinged metal stylus, is compelled 
to doubt (and very justly) whether, under such circumstan- 
ces, “a plane membrane would reproduce with sufficient 
accuracy the sound waves resulting from the human voice.” 

The deep perplexities of the case arose from the fact that 
there were two difficulties encountered, both of them severely 
practical, but cach in antagonism to the other, so that the 
very conditions which would remove one would intensify the 
other, and yet they must both together be surmounted in a 
single structure. 

On the one hand, the armature must be soarranged that 
in some way it shall present a reasonable surface to receive 
tie impact of the air particles, and at the same time be so 
iain, so easily vibrated and so delicately poised that, 
notwithstanding its inertia, and in spite of the force with 
which it would vibrate after a law of its own, it would vet 
respond freely, instantly and sympathetically to every son- 
orous air vibration. Moreover, what is of even. more vital 
importance to the transmission of articulate speech, because 
it lies at the basis of the quality of sounds, it must accuse 
rately respond to that ever varying and often abruptly 
changing velocity of the air particles in the different parts 
of their vibration. 

On the other hand, and in direct opposition to these con- 
ditions, the armature must also contain sufficient metal, 
preferably iron or steel, and be of such size and weight that 
its approach and recession before an electro-magnet, within 
the exceedingly narrow ranges of its movement, should yet 
be so potent as to induce upon the circuit electrical impul- 
ses of sufficient strength to set the receiving armature into 
corresponding audible yibrationis. 
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These were the actual conditions of the problem as they 
presented themselves to Mr. Bell in LS74. He had arrived 
at a clear apprehension of a principle which fulfilled all the 


theoretical requirements of the case, and which might, pos- 
sibly, be capable of a practical application which would be 
of great value to the world. 

But the jarention, the actual embodiment of that princei- 
ple in a working apparatus, had vet to be accomplished. 

The conditions, moreover, were so perplexing, and the 
difficulties so apparently insurmountable, that they actually 
produced even in Mr. Bell's mind a state of positive ‘nered- 
wlity as to the practicability of any solution of the problem 
Mpon these lines. 

Complainants expert, Mr. Pope, has set forth véry clearly 
one phase of the difficulty, as it must have appeared to 
Mr. Bell, as follows (C. Vol. 2, page 1295): 

“Verv littl was known, at that date, as to the actual 
mechanical effects which were capable of being produced 
by the sonorous atmospheric vibrations accompanying the 
production of ordinary sounds, such for example, as those 
produced by the human voice Perhaps the only upplica- 
tion of this force to produce an appreciable result, which was 
at all well known at that date, was the phonautograph, so 
called, in which the vibrations of a membrane produced by 
sound waves were made to move a bristle over a surface of 
smoked glass through a very small range of vibration. 
The power required to effect this was inconeeivable in 
awhHioulnt 

“On the other hand. all the different kinds of apparatus 
then known for the transmission of signals by magneto- 
electricity such, for example, as the dial tclegraphs of 
Wheatstone. of Siemens, and of Ilighton: the needle tele- 
graph of [liehton, anid the hiienetlo \lorse Kev of Siec- 
Melis nid [lalske, required the x reise ofa considerable 
degree oft mechanical foree pon the armature of the 
transmitter, In order to communicate a slight movement 
to the delicate armature or needle of the receiver; the me- 
chanical effect produced at the receiver in each of these 
instruments being probably not more than one per cent. 
of that exerted Upon the transmitter. 

“In view of the state of knowledge at the date of the 
patent, it could hardly have been supposed that a magneto- 
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generator, moved by a force no greater than that which 
served to move the bristles of the phonautograph, would 
under any circumstances be able to generate an electric 
current which would produce upon a receiving instrument 
any effect whatever, which would be perceptible to the 
Senses. 

We can now appreciate, in a measure, the complex nature 
of the problem, and the practical difficulties involved in its 
solution. 

We can also understand what would otherwise have been 
inscrutable. how it happened that Mr. Bell himself, up_ to 
june 2, 1875, regarded his plan as so “impracticable,” and 
Wis sO utterly incredulous of its suecess, that he could not 
bring himself to perform a single experiment, or to make 
the slightest test tending to determine the correctness of his 
theory, or the possibility of its practical application. This 
wes the case, although he had the means at hand, mem- 
branes, armatures, electro-magnets and line wire, together 


with the expert assistance of Mr. Watson for a number of 


inouths, and although a test experiment could have been 
inade by simply arranging together two of the magneto re- 
ceivers, already emploved for multiple telegraph purposes, 
aud with little or no trouble, and at no cost whatever, either 
in time or money. (C. Vol. 2, page 1607.) 

And yet, notwithstanding this practical manifestation of 
his actual incredulity, it appears that, upon the occasion of 
his visit to Washington in the suceeeding February and 
March, Mr. Bell called upon Prof. Henry and explained to 
him all his inventions, and especially his plan for the elec- 
trical transmission of speech by the proposed “ harp appa- 
ratus,’ and sought his advice, evidently in the hope that 
some additional light might be gained as to the necessary 
conditions under which a practical construction might be 
effected. 

Although Prof. Henry’s ready sympathy and encourage- 
ment were highly esteemed by Mr. Bell, his opinions as ex- 
pressed, instead of clearing away the obstacles, appear rather 
to have intensified Mr. Bells’ just appreciation of some of 
the diffculties which must be overcome to effect the embodi- 


en 


ae nee 


acne ge renee 


anova 


72 


ment of the principle in any practical working construe- 
tion 

“While in Washington attending to this business, I called 
upon Prof. Henry and explained all my inventions to him. 
His appreciation encouraged me very much, and he pro- 
nounced my plan for the electrical production of articulate 
speech, the germ of a great invention. =~ 

“T recollect explaining to him the idea of an instrument 
with a number of armatures tuned to different pitches, 
which | have before described, and it was with reference to 
this apparatus that he made the above remark. 

“We had some conversation about the mechanical power 


of stretched membranes. I| can not recollect the details of 
it, but I remember that the effect of his remarks was rather | 
discouraging as to my being able to obtain the results from 

a stretched membrane which I had hoped. I remember , 


that the impression left upon my mind was, that each 
stretched membrane would have a rate of vibration peculiar 
to itself.” 

In a letter written at the time to his parents, Mr. Bell re- 
fers to this portion of the interview as follows (C. Vol. 1, | 
page 126): 

“T felt so much encouraged by lis interest that I deter- 
mined to ask his advice about the apparatus I have designed 
for the transmission of the human voice by telegraph. 1 
explained the idea and said, * What would you advise me to 
do, publish it and let others work it out, or attempt to solve 
the problem myself?’ Ile said he thought it was the germ 


of a great invention, and advised me to work at it myself 
instead of publishing. I said that I reeognized the fact that | 


there were mechanical difficulties in the wav that rendered 


the plan impracticable at the present time. 1 added that 
| felt that I had not the electrical knowledge nec- 
essary to overcome the difficulties. His laconic answer was, 
‘Ger ir."” - 


The entire letter is interesting and is as follows: 


292 Essex St., Salem, March 18, 1875, 
Dear Papa and Mamina: 

[ have just returned from my trip to New York thor- 
oughly worn out. Found your letters of the 14th inst. 
awaiting me. [am now beginning to realize the cares and 
anxieties of being an inventor. In order to complete the 
apparatus (multiple telegraph, see Int. 60), as thoroughly 
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as possible, | have decided to give up all professional work 
for some weeks. Ihave put off all pupils and classes until 
the 12th of April. Flesh and blood could not stand much 
longer such a strain as I have had upon me. Professional! 
work isall inconfusion, and the only way is to cut the Gordian 
knot, and throw up everything until the end is achieved. 
| long to write full accounts to you and I have delayed 
writing in order to give a connected narration of the whole. 
You seem to think that my anxieties are over, when in 
truth they are really only beginning. 

Before entering upon explanations, let me ask vou first 
to hunt over all my old letters that you have preserved, 
for everything bearing on the telegraph. Forward to me 
at once as evidence. I must take action at once in re- 
gard to foreign patents. Will vou or uncle help me in 
this? 

What I would like is this: I have written to my lawyers 
in Washington to make application for foreign patents on 
my own responsibility. 

Should I prove unable to pay for these applications at 
once, Will vou help me? While these applications are be- 
ing got out I shail write to the Herdimans, offering them a 
share if they will take the pecuniary burden of any inter- 
ference, etc., that may arise abroad from Mr. Gray. Should 
they decline—which | should think unlikely—I should of 
course relinquish a foreign contest. 

Whenever | am free to dispose of my interest in the in- 
vention | shall do so, and then you may expect to see visi- 
ble speech go ahead. [can then take up the electro-motor 
which I think as valuable an idea as this telegraph. 

Now to resume telegraplhy. When I was in Washington 
lhad a letter of introduction to Prof. Henry who is the 
Tyndall of America. I lad found on inquiry at the Insti- 
tute of Technology, that-some of the points I had discov- 
cred in relation to the application of acoustics to telegraph 
had been previously discovered by him. I thought L would 


therefore explain all the experiments and ascertain what 


was new and what was old. Ile listened with an unmoved 
countenance but with evident interest to all: but when I re- 
lated an experiment that at first sight seems unimportant, | 
was startled at the sudden interest manifested. 

| told him that on passing ah intermittent current of elec- 
tricity through an empty helix of insulated copper wire, a 
noise could be heard proceeding from the coil similar to 
that heard from the telephone. Ile started up, said, “Is 
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that so? Willyou allow me, Mr. Bell, to repeat vour experi- 
ments and publish them to the world through the Smith- 
sonian Institute, of course giving you the credit of the dis- 
coverles? ” 

[ said it would give me extreme pleasure and added that 
| had apparatus in Washington and could show him the ex- 
periments myself at any time. Ile asked if | could do it 
then if he went with me, and [ told him [I had everything 
in readiness at Mr. Tlubbard’s house. Ile said, “1 will go 
with vou now. Tlave you a carriage here?” | had not, 
and so he put on his coat and was about to order his car- 
riage, when I offered to save him the trouble of voing oul 
on such a raw damp day by bringing the apparatus to. the 
Smithsonian Institute. (Ile was sullering from a cold and 
besides is very aged—IL believe about eighty vears old.) 

We appointed noon, next day, for the experiment. I set 
the instrument working and he sat at a table for a long 
time with the empty coil of wire against his ear, listening 
to the sound. I felt so much encouraged by his interest 
that I determined to ask his advice about the apparatus | 
have designed for the transmission of the human voice by 
telegraph. [ explamed the idea and said, “ What would you 
advise me to do; publish it and let others work it out, or 
attempt to solve the problem myself?” Tle said he thought 
it was the germ of a great invention, and advised me to 
work at it myself instead of publishing. I said that I ree- 
ognized the fact that there were mechanical difficulties in 
the way that rendered the plan impracticable at the present 
time. IL added that I felt I had not the electrical knowledge 
necessary to overcome the difficulties. [lis laconic answer 
was, “GET IT.” 

I can not tell you how much these two words have en- 
couraged me. I live too much in an atmosphere of dis- 
couragement for scientific purposes. Good is unfor- 
tunately one of the evs bono people, and is too much in the 
habit of looking at the dark side of things. Sueha chimer- 
ical idea as telegraphing roca/l sounds would indeed, to most 
minds, seem scarcely feasible enough to spend time in work- 
ing over. I believe, however, that it is feasible and that | 
have got the cue to the solution of the problem. 

Prof. Henry seemed to be much interested in what I told 
him, and cross-questioned me about my past life and spe- 
cially wanted to know where [ had studied physies. 

Having left Prof. Henry and Washington, I proceeded 
to New York, where I saw Mr. Orton and Mr. Prescott, the 
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electrician. Arrangements are made for me to bring my 
instruments to New York and experiment on real line 
wire. 

| left Boston last Sunday and called at the office of the 
Western Union on Monday. Mr. Orton and Mr. Prescott 
both devoted a large portion of their time in discussing with 
me, the whole plan, from its theoretical point of view. Mr. 
Smith, the manager of the experimental room, was absent 
from town, but was telegraphed for. He replied that he 
could not come till next morning. Tuesday forenoon we 
had batteries connected and I tuned up my instruments. 
They went like clock work. I have come to the conclusion 
that, by a happy chance, they are much more perfect than 
| thought at first. The signals are as clear, sharp and 
rapid as with the ordinary Morse sounder. I connected 
two transmitters and two receivers on only one line, and 
two messages were sent simultaneously. 

We had 100 cells of a battery and all went well on our 
artificial circuit. Mr. Prescott then said he would like to 
see them tricd on a real line wire. Ile telegraphed to Phil- 
iilelphia to have two wires crossed there so as to give us 
(practically) a continuous wire from New York to Philadel- 
phia and back. The electro-magnets | emploved wére not 
intended for trial on a long line. Thev were wound with 
coarse wire and the “resistance” was only “3 ohms.” Or- 
dinary electro-magnets for actual service on a line have a 
resistance of about 200 to GOO olimes. None of us, therefore, 
expected the instruments to work without stronger magnets. 
But they did work. The signals, though feeble, came 
sharply and concisely through the 200 miles of line wire. 
| suggested trying stronger magnets, so \[r. Prescott ordered 
the instruments to be taken to the work shop, and stronger 
magnets placed on them. They were to be ready in the 
afternoon, so | went out to dinner and returned in a couple 
of hours. 

Rest will form subject for next letter. 

With fond love, your ever affectionate son, 
ALECK. 

Prof. A. M. Bett, Brantford, Ontario. 
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IX. 


In the autumn of 1874, after his return from Canada, 
Mr. Bell entered into an arrangement with Mr. Gardiner, 
(y. Hubbard and Mr. Sanders, whereby they became inter- 
ested in his inventions and furnished the funds for the 
prosecution of experiments and obtaining the necessary 
patents. 

Immediately thereafter, in) connection with his profes- 
sional pursuits, Mr. Bell devoted himself principally to the 
practical development of his svstem of multiple telegraphy, 
both in accordance with his original plans and in connec- 
tion with the use of induction coils. 

The particulars of this work appear in the record as fol- 
lows: 

“Cross-Q. 542. (C. Vol. 2, page 1600.) From the sum- 
mer of 1874, till at least as late as June 2, 1875, your experi- 
mental work was confined almost, if not quite, exclusively 
to your multiple telegraph inventions, was it not? Ans. 
Yes, excepting so far as my professional experiments in 
teaching correct articulation to deaf mutes and persons 
with defective speech was concerned. During the early 
part of the period referred to my professional experiments 
occupied most of my time. 

“ Cross-Q. 545. Within the period I have mentioned in 
my last question how many patents did you take out or 
apply for in this country on inventions relating to multiple 
telegraphs; and will vou state the particular subjects of said 
inventions, the dates when the applications were filed, and 
the dates when the patents were granted?) Ans. 1. Applica- 
tion, February 25, 1875. Multiple telegraphy, circuit- 
breaking vibrators for transmitters and tuned reed re- 
celvers; patent not issued; in interference with Gray. 
2. Application, March 6, 1875. Vibratory circuit-breaker 
and autograph telegraph. Patented as No. 161,709, April 
6, 1875. 5. Application, March 10, 1875. Multiple tele- 
graph circuit-breaking transmitters used with induction 
coils; in interference with Gray; patent not issued.” 

“ Cross-Int. 225. (C. Vol I, page 188.) Did vou practi- 
eally try the arrangement which you so conceived in De- 
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cember, 1878, for inducing the intermittent current on the 
line wire?) Ans. I did not at that time. 

“Cross-Int. 226. At what time didyou? Ans. I made 
numerous experiments with induction coils in the winter of 
L874-75, but L can not be certain that the full arrangement 
of circuit shown in Fig.4 was tried, but I believe it was. I at 
all events remember experimenting with a single induction 
coil, having an interrupter and receivers arranged as in 
lig 4, and I remember changing the interrupter, substitut- 
ing for it an interrupter of different rate of vibration. The 
point I am uncertain about, is as to whether a number of 
induction coils were used, as in Fig. 4. The arrangement 
shown in Fig. 5 was not tried. I can not fix the dates of 
these experiments otherwise than the winter of 1874-75. 
They might have been as early as the Ist of November, 
1874.” 

“Cross-Int. 229. After the experiments were tried in 
the winter of 1874-75, which vou have mentioned, what did 
vou ever do with a view tothe practical trial of the arrange- 
ment you had conceived for inducing the intermittent cur- 
rent on the line wire, or for any use of the induction coil 
between the interrupter and the receiver? Ans. I satis- 
lied myself by practical experiment, that an induction coil 
could be practically used, but my difficulty was to get inter- 
rupters so tuned as not to interfere with one another's ac- 
tion. A great portion of my time from February, 1575, to 
June, 1875, was taken up in experiments to overcome this 
difficulty. 

“Cross-Int. 230. With what result? Ans. The experi- 
ments led me to the discovery, made on the 2d of June, 
1875, which has been described at length in my dep- 
osition.” 

The details of Mr. Bell’s work upon his multiple telegraph 
system, during this period, are given with more particular- 
itv in his Preliminary Statement in Harmonie Interfer- 
ences, as follows (C. Vol. [IV Exhibits, page 987): 

“At Mr. Hubbard's suggestion I decided not to file my 
caveat, but to have apparatus constructed as speedily as 
possible, so as to make application for a patent instead. 
‘Two transmitting instruments and receivers, like these 
shown in Fig. 18, were at once made, and were arranged 
upon circuit as in Fig. 19. The very first time they were 
tried they worked satisfactorily. When K' was depressed, 
R' alone was affected; when K* was depressed, R* alone 
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was affected. - When Kk! and K* were depressed simultane- 
ously, R' and R* both responded. The attempt to use the 
induced current with these instruments was unsuccessful. 
Not knowing fully the cause of the failure, it was decided 
to prepare the instruments that were successful for the 
purpose of securing the patent, and to leave the utilization 
of the induced current to be investigated at a later date. 

“It is needless to detail the whole of my experiments. | 
shall seek only to point out the various stages of develop- 
ment. 

“The pitch of each transmitting instrument changed the 
moment its key was depressed. The pitch varied with the 
length of the circuit. It was rendered independent of the 
resistance of the line by connections shown in Figs. 20, 21 
and 22. The pitch was also affected by the strength of the 
battery. 

“The spark in the transmitting instrument at the point 
where the circuit was broken, was lessened by the use of a 
condenser. 

“The armature of the receiving instrument answered 
loudly to any pitch when it was placed in close contact with 
the face of its electro-magnet, but responded only to its 
proper pitch when it was placed about a quarter of an inch 
distant. 

“A rubber band (d) attached to the armature, served as a 
damper (Figs. 20,21 and 22) so as to stop the vibration of 
the receiver immediately on the cessation of the electrical 
impulses. 

“One form of receiving instrument constructed at this 
time is shown at R, Fig. 25. A wrought-iron nail (n) was 
placed between two cylindrical pieces of iron (i) inside a 
helix of wire. <A note of similar pitch to that produced by 
the transmitting instrument proceeded from R. The in- 
strument was not, however, sensitive to one pitch alone, but 
reproduced very loudly the unison of whatever transmitter 
was employed. These experiments were made in Novem- 
her, 1874. 

“An attempt was also made by means of ber-magnets 
arranged around a cylinder as in Fig. 24 to induce a current 
that would work the receiving instruments. The results 
were unsatisfactory. During the winter of 1874-75 it was 
attempted to use organ reeds (from the vox humana stop) 
as transmitting instruments. The mode of connection is 
shown in Fig. 25. The tongue (t) was insulated from the 
bed of the reed B by means of paper. The tongue (t) 
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vibrated against a platinum plate P, making and breaking 
the circuit. The reeds soon got out of order, and were 
very liable to change in pitch, so that the electro-magnetic 
transmitters were preferred. 

“In January, 1875, the thought oceurred of rendering the 
pitch of the transmitting instrument independent of the 
strength of the battery, as well as of the resistance of the 
line, by causing the vibrating armature to strike alternate- 
ly against two fixed points. One made contact for a local 
battery, the currents of which traversed the electro-magnet, 
and served to keep the armature in vibration. The other 
communicated with the main battery and the line wire, but 
not with the electro-magnet. The arrangement (see Fig. 26) 
proved so successful that I felt that the instrument was near 
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completion. I constructed armatures of various materials, 
but finally decided to use those made of cloek-spring. 

“Platinum connections could not be soldered on without 
spoiling the temper of the spring. Finally a small rivet of 
platinum was inserted in the spring where it came into 
contact with the fixed points. A sliding clamp was fas- 
tened to the armature of the receiving instruments for 
tuning it. The rabber damper was omitted, as the spring 
was allowed to strike the face of the hiacnet 

“Tt was next perceived that the armature of the receiving 
instrument would operate an ordinary Morse sounder, or 
any electro-magnetic machine, if it struck « body of slower 
vibration than itself, when the vibratory motion of the ar- 
mature would be converted into permanent make or break 
of a local circuit. The first form of vibratory cireuit break- 
er is shown in Fig. 27. A light lever of straw S was hung 
vertically in front of the receiver R, when the armature 
vibrated the platinum plate P into contact with the wires 
W W', completing a local circuit in which was placed a 
Morse sounder. The instrument was still further improved 
as in Fig. 28, in which form a patent was granted to me in 
February, 1875, No. 161,759. The oxidization of the mer- 
cury in the cups CY, hig. 2S, was prevented by covering if 
with glycerine. 

“The autograph telegraph described in the specification 
of the same letters-patent was invented at the same time. 
See Fig. 20. 

“During the carly part of February, friends in Salem 
tested the instruments by sending two messages simultane- 
ously over the same wire, by an alphabet of numbers ar- 
ranged for the occasion. The words ‘multiple telegraph’ 
were sent by one instrument, and ‘autegraph telegraph © by 
inother. Then the words ‘ Katie Silsbee, ‘ Valentine,’ and 
‘well done,’ and at the same time the words *‘ multiple, 
‘cat, ‘ Lizzie’ and ‘lovely, only one wire being used in both 
experiments. 

“On another occasion four stations, A, B, C, D, were 
arranged on the same circuit; and among other messages 
the words, ‘bravo, bravo, bravo, were sent from A to D, 
while ‘ good tidings’ were sent from B to C. These experi- 
ments were entirely successful. 

“During this month, February, 1875, I visited Washing- 
ton and retained Messrs. Pollock & Bailey as solicitors for 
my patents; and left my models of the transmitting instru- 
ment, receiving instrument and vibratory circuit-breaker 
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with them. I met there Mr. Orton, the president of the 
Western Union Telegraph Company, who was much inter- 
ested in my instruments and requested me to callupon him 
us I passed through New York on my way heme, which | 
did. 

“Tn conclusion I would sav, that the invention, the subject- 
matter of the first interference between my application, i 
dated February 25, 1875, and the application of P. La Cour, . 
filed March 3, 1875, and of Elisha Cray, filed February 23, 

IS75, namely : 

“*'The method of transmitting two or more telegraplic 
signals or messages simultaneously along a single wire, and 
of receiving the same without confusion by the employment 
in an electric circuit of two or more transmitters, each 
transmitting per second impulses differing in number from 
the others in combination with receivers, each tuned to a 
pitch at which it will be put in vibration to produce its 
fundamental tone by one only of the transmitters, —de- 
scribed by me in the first clause of my claim, and by 
Elisha Gray in his first, third, fifth and seventh claims, 
was invented by me prior to August, 1870, and reduced to 
practice on or about the first day of November, 1572. <+~ 
(See the above statement, p. 2.) 

“The inventions, the subject-matter of the second inter- 
ference between my application and that of Elisha Gray, 
namely: 

“Ist. The combination of a main line, an intermittent 
circuit-breaker adapted to throw upon the line a definite 
number of electrical impulses in a given time, anda key for 
controlling the throwing of such impulses upon the line, 
described im my second claim and Elisha Gray’s second 
claim. 

“2d. The combination in one electric circuit of a series 
of such intermittent circuit-breakers, and a series of such 
kevs, there being a key for each intermittent circuit-breaker 
—were invented by me prior to August, 1870, and reduced 
to practice on or about the first dav of November, 1872. 
(See the above statement, Dp. 2 and 5.) 

“The invention, the subject-matter of the interference 
between my patent, No. 161,759, and the application of 
Elisha Gray, filed February 25, 1875, and that of P. La 
Cour, filed March 5, 1875, namely, ‘the combination with 
the portion of the receiver put into vibration by the musical 
impulses of a circuit-controlling lever or bar, arranged and 
adapted to vibrate more slowly than tiie former’ described 
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in my second and Elisha (iray’s four claims, was invented 
by me in January, 1875, and reduced to practice on or 
about the Sth day of February, 1875. (See above statement, 
p. 16.)” 
A. GRAHAM BELL, 
Boston University, April 27, 1876. 


[t would appear from the foregoing statements that 
multiple telegraph instruments constructed and = ar- 
ranged upon the original plan had finally been perfected, 
and had passed successfully the ordeal of a practical test. 

sut there still remained inherent in this plan the defect 
already pointed out by Mr. Bell (C. Vol. IV Exhibits, page 
9S1), to wit, that under the existing eonditions messages 
could be sent in only one direction, as free earth communi- 
cation was possible at one end only of the line. If the eur- 
rents, however, could be /aduced in any way upon the main 
circuit, free earth communication could be had at both ends 
of the line, and this defect would be obviated. 

The application of anv system of induction, however, in- 
volved serious practical difficulties, and the subject, there- 
fore, seems to have received a degree of attention, so far as 
circumstances would permit, Commensurate with its vital 
Importance. 

“The attempt to use the induced current with these in- 
struments (made in the autumn of 1874) was unsuccessful. 
Not knowing fully the cause of the failure, it was decided to 
prepare the instruments that were successful for the purpose 
of securing the patent, and to leave the utilization of the 
induced current to be investigated at a later date.” 

The patent referred to was applied for “ February 25, 
1875,” two days after the filing of Mr. Gray’s application for 
the same invention, which was filed “ February 25, 1875,” 
thus affording a coincidence well caleulated to intensifv their 
rivalry. 

Mr. Bell states the effect upon himselfas follows: (C. Vol. 
2, page 1602.) 

“When these applications (Mr. Bell’s) were filed in the 
patent office, | was soon thrown into interference with Mr. 
Elisha Gray, who had developed a somewhat similar system 
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of multiple telegraphy. This circumstance threw me into 
a fever of excitement. I feared that I might lose the fruits 
of laborious researches carried on for years under great 
difficulties, and | therefore devoted every moment I could 
spare to the development of multiple telegraphy. Indeed, 
I devoted to this subject more time than I could spare, for 
it led to the subordination and partial neglect of my pro- 
fessional work, so that I was soon in such a position that | 
was not earning my support.” 

[t appears, however, that the application of induction coils 
had been so far perfected by Mr. Bell that on March 10, 
1875, he made application for a patent for “Multiple tele- 
graph circuit-breaking transmitters used with induction 
coils;” that “after the experiments were tried in_ the 
winter of 1874 and 1875,” or during that period, he satisfied 
himself by practical experiment that an induction coil could 
be practically used, but his difficulty was to get interrupters 
so tuned as not to interfere with one another’s action; 
that a great portion of his time from February, 1875, to 
June, 1875, was taken up in experiments to overcome this 
difficulty, and that these experiments led him to the discoy- 
ery of June 2d. 

The record contains no recital or account of any practical 
test having been made with instruments provided with in- 
duction coils, as for example, by sending two messages 
simultaneously over the same wire, even in one direction, 
as had been done with his former instruments. It is per- 
laps a fair inference, however, from Mr. Bell’s statements 
that he had at this time so far perfected the apparatus 
that, as far as the induction coils were concerned, it was 
capable of practical performance, so that by its use two 
messages could be transmitted simultaneously in both direc- 
tions. 

But however that may be, the incident which happened 
June 2, 1875, led him to believe that he had found an 
alternative method of inducing currents which possessed 
certain important advantages for the purposes of multiple 
telegraphy, as was subsequently set forth in his patent of 
March 7, 1876. 
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This is made clear by the context to the passage already 
quoted from his deposition as follows: (C. Vol. I, p. 189. ) 

“Cross-Int. 233. Did you at any time after that make 
any practical trials in reference to the use of an induction 
coil for inducing currents upon the line wire?. Ans. I did, 
many. 

“ Cross-Int. 234. For what purpose and with what result? 
Ans. For the purposes of multiple telegraphy. I found 
that the currents induced in the secondary circuit of an in- 
duction coil by the action of an interrupter in the primary 
circuit occasioned a much more powerful vibration of the 
tuned reeds of my harmonic receivers than the magneto- 
clectrie currents I was then able to produce. 

“Cross-Int. 235. Did you, in consequence of this obser- 
vation, apply to practical use the induction coil with a 
secondary circuit? Ans. I did not. 1 kept it in view in 
experiments relating to multiple telegraphy, but I believed 
that the magneto-electric currents possessed many advan- 
tages for this purpose if the strength of the magneto cur- 
rents could be increased, and that they could be used in 
addition for the transmission of articulate speech elec- 
trically; and I therefore devoted most of my time to ascer- 
taining the conditions under which the most powerful 
niagneto currents were produced.” 
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But all this time the subject of the possible solution of 


the problem of the electrical transmission of speech still re- 
mained under consideration. Mr. Bell savs (C. Vol. 2, 
page 1605): 

“During this period it must not be supposed that [ lad 
forgotten or neglected my ideas concerning the speaking 
telephone. Although, as stated above, I felt it my duty to 
devote all my spare time and thoughts to the development 
of multiple telegraphy, | could not help thinking and 
dreaming of the speaking telephone.  [t was constantly in 
my mind.” 

The subject had for him a peculiar fascination, and, 
although during this time it was kept in the background 
by the strenuous efforts he felt compelled to put forth to 
complete the multiple telegraph, it was by no means dis- 
missed from his thought. The hope of a possible ultimate 
success, to be attained in sume way and by some means, 
was evidently still cherished, and this very hope acted as a 
stimulus to his powers. 

While the obstacles in the way of the practical develop- 
ment of the plan he had devised were so apparently in- 
surmountable that, as we have seen, he did not attempt 
even so much as a single experiment to test anv of the con- 
ditions involved, he was still thinking and dreaming over 
the subject and it was constantly ino mind. 

At length, some time in the spring of 1875, a new idea 
oceurred to Mr. Bell, whieh he thought might possibly lead 
to the development of another plan for the electrical trans- 
mission of speech. 

The circumstances are related in a letter written at the 
time by Mr. Bell to Mr. Hubbard, as follows (See Vol. L, 
page 12%): 

“ SaLem, Mass., May 4, 1875. 

“ Dear Mr. [fubbard: * * * Letter received from Mr. 
Pope,with directions for preparing paper. Letter received 
from Prof. Henry of the Smithsonian Institute, in answer to 
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one | wrote him some time ago, telling him of recent ex- 
periments undertaken in order to determine the cause of 
the sound heard from the empty helix of wire. 

“The deduction [ had made from the experiments was 
that an intermittent current of electricity creates a molec- 
ular vibration in the conductor through which it is passed. 
Prof. Ilenry writes that he believes that my experiments 
are new, and that my explanation of the cause of the sound 
is, In his opinion, correct. 

“An experiment which | have long desired to make, is 
at last within my reach. My friend Don Manuel Fenollosa, 
Whose music rooms are next door to this house, is to allow 
me to experiment with his pianos. I shall carry a wire 
from my study into his room to-morrow, and try the effect 
of passing an intermittent current through the strings of a 
plano. Unless I am greatly mistaken, the string, whose 
rate of movement coincides with the molecular vibration 
induced inthe wires by one of my transmitters, will re- 
sound loudly. 

* Another experiment has occurred to me which, if sue- 
cessful, will pave the way for still greater results than any 
vet obtained. The strings of a musical instrument in 
vibrating undergo great changes of molecular tension. In 
fact, the vibration represents the struggle between the ten- 
~ion of the string and the moving force impressed upon. it. 
. have read somewhere that the resistance offered by a wire 
to the passage of an electrical current is affeeted by the 
te sion of the Wie. If this be sO, a contimuous current of clee- 
friciiy passed through a vibrating wire should meet with 2 
varving resistance, and hence a pulsatory action should be 
induced inthe current. If this turns out to be the case, the 
oscillations of the current should correspond in amplitude, 
as well as in the rate of movement to the vibrations of the 
string. One consequence would be that the timbre of a 
sound could be transmitted. 

“The plan for transmitting timbre, that Lexplained to vou 
before, viz., causing permanent magnets to vibrate in front 
of electro-magnets, is chiefly defective on account of the 
feebleness of the induced currents. If the other plan is 
successful, the strength of the current can be increased ad 
libitum, without destroying the relative intensities of the 
vibrations. 

“Yours respectfully, 
“A. GRAHAM BELL. 
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“ GARDINER G. Hupparp, Esq... 
“Cambridge, Mass.” 

It will be remembered that in the letter written by Mr. 
Bell to his parents March 18, 1875, regarding his interview 
with Prof. Henry, and already quoted at length, the follow- 
Ing passage occurs: 

“IT told him that on passing an intermittent current of 
electricity through an empty helix of insulated copper wire, 
a noise could be heard proceeding from the coil, similar to 
that heard from the telephone.” (The Reis telephone: sce 
Cross-Q. 526, C. Vol. IT, page 1665.) 

It appears, from this letter of May 4, 1875, that Mr. Bell 
afterward made some experiments, in order to determine, 
if possible, the cause of this sound, and that these experl- 
ments led him to the deduction that it was due toa molee- 
ular vibration set upin the coil by the passage through it 
of the intermittent current. 

This was an able deduction and met the entire approval 
of Prot. Henry. 

The observation of the fact that the passage of an inter- 
mittent current through a coil of wire produced from ita 
sound corresponding in pitch to that ofthe vibrating circuit 
breaker in the transmitter (see Bells American Academy 
Paper, C. Vol. I, pages 69, 70) led Mr. Bell, then, to make the 
practical deduction that if the intermittent current thrown 
upon a circuit by the vibrating reed of a transmitter was 
passed through the metallic strings of a plano, that string 
whose pitch or normal rate of movement coincided with the 
rate of the molecular vibration induced in the wires by the 
transmitter, ought to resound loudly. 

And, conversely, that if a particular string, In unison with 
the piteh of the reed in one of his electro-magnet receivers, 
was placed in circuit with it, with a continuous battery cur- 
rent (see Ans. 68, page 154), that upon sounding the piano 
string the receiving reed ought to respond audibly. 

It was a beautiful scheme, and with characteristic enthu- 
siasm Mr Bell announces that /f the experiment proves suc- 
cessful, “it will pave the way for still greater results,” and 
proceeds immediately to outline his proposed new plan for 
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the transmission of speech, all based upon the ever recurring 
but intractable “ 7.” 

“If” the resistance offered by a wire to the passage of an 
electrical current is affected by the tension of the wire, as 
he had somewhere read, a continuous current of electricity 
passed through a vibrating wire should meet with a varying 
resistance, and hence, a pulsatory action should be induced 
in the current. “If” this be so, the oscillations of the cur- 
rent should correspond in amplitude as well as in rate of 
movement to the vibrations of the string, and in conse- 
quence the timbre of a sound could be transmitted. The 
chief defect inherent in his original plan was the apparent 
feebleness of the induced currents. “If” the other plan be 
successful, no such difficulty will be encountered, for the 
strength of the currents can be increased ad /ihitum, without 
destroving the relative intensities of the vibrations. 

Fortunately, the fundamental principle upon which the 
whole fabric of this reasoning was based could be brought 
to a simple but conclusive test. Mr. Bell knew that sympa- 
thetic vibration was most easily etfected between two bodies 
tuned exactly in unison, and that therefore, if his premises 
were correct and Hits conclusions were rightly drawn, the 
loud vibration of either of such bodies, when thev were 
in the arranged manner described, would cause the other 
to audibly respond, with a sound of the same rate of vibra- 
tion, and at least with some amplitude or loudness. 

[le made the decisive test and the result is related as fol- 
lows (C. Vol. 1, page 154): 

“Int. 68. Did you try at Mr. Fenollosa’s rooms the 
experiment proposed in your letter to Mr. Hubbard of May 
Ith, and if so with what results? Ans. I tried the experti- 
ments within a day ortwo ofthe letter to Mr. Hubbard. | 
first passed an intermittent current from a current inter- 
rupter through that string of a piano which seemed to be in 
unison with the interrupter, and observed whether the 
string was thrown into sympathetic vibration. It was not. 
I then listened very closely to the plano, for the purpose of 
ascertaining Whether any noise proceeded from the wire. 
I heard the piteh of the interrupter, but whether the 
sound was transmitted through the air from the adjoining 
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house, or proceeded from the string in question, I was not 
able to satisfy myself. A continuous current was then 
passed through one of the wires of the piano, and through 
the coils of an electro-magnet in the adjoining house. 
Over the pole of that electro-magnet projected the free end 
of a steel reed, which was tuned to the pitch of the string. 

“The string of the piano was then set in vibration by 
depressing the proper kev of the piano, and the effect upon 
the reed noted. The reed was not thrown sympathetically 
into vibration. Upon placing my ear against the steel 
reed, I could hear very faintly the tone of the string, but I 
was unable to satisfy myself whether the sound I heard was 
electrically produced or had been transmitted mechan- 
ically to my ear. The piano was in an adjoining house, 
and the sound was faintly audible in the room where I 
tried the experiment.” 

Mr. Watson, who assisted him in these experiments, also 
testified, as follows ([bid., page 201): 

“TInt. 8. Do you remember the experiment at Mr. Fenol- 
losa’s music rooms in May, 1875? If so, describe it. Ans. | 
do. We had a line run between Mr. Bell’s laboratory in Sa- 
lem andthe music room in the next building. We arranged 
acurrent interrupter on the line in the laboratory and passed 
the intermittent current through the strings of a piano at 
the music room. I remained at the laboratory during the 
entire experiment. Mr. Bell was at the music room during 
the first part of the experiment but came to the laboratory 
afterward. He told me that he could not be sure whether 
he heard a musical note on the piano string or not. We 
then arranged a harmonic receiver on the line at the labo- 
ratory, and he directed some one at the music room to sound 
continuously one of the strings of the piano, while he 
listened at the receiving instrument. My impression is that 
the result of the second experiment was the same as the 
first. I do not think I was able to hear anything in the 
second experiment.” 

Mr. Bell also repeated his account upon cross-examina- 
tion, as follows (C. Vol. 2, page 1610): 

“ Cross-Q. 562. Will vou describe that experiment exactly 
as voumadeit? Ans. My recollection of the experiment is 
very vague. After reading my letter to Mr. Hubbard of May 
4th, I remember distinctly that I did make an experiment on 
one of the pianos belon ing to the late Don Manuel Fenellosa. 
My recollection of the experiment, as it lies in my mind 
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now, is substantially this: That two wires were carried 
from my study window into the adjoining building, where 
Mr. Fenellosa’s pianos were. In my study was placed one 
of my tuned interrupters and a battery, and the two wires 
were attached one to each end of one of the strings of a 
piano; I presume that string that corresponded in pitch 
with the interrupter employed. lL can only state my gen- 
eral recollection of the details of the arrangement. My 
expectation was, that if we couid pass the intermittent cur- 
rent through the proper string it would be thrown into 
audible vibration. I have a general impression that we 
found all the strings metallically connected together, but 
that I thought the experiment was worthy of a trial, as it 
might be possible that the string that corresponds in pitch 
to the reed of the interrupter employed might be thrown 
sympathetically into vibration. 

“ Another experiment which | intended to try and may, 
perhaps, have tried, although [ can not recall the details 
now, was to have connected together inthe same metallic 
circuit one of the strings of the piano and one of my tuned 
receivers (a battery to be included in the cireuit). | hoped 
that if the reed of the receiver had normally the same rate 
of vibration as the string of the piano, the reed might be 
thrown into sensible vibration when the proper key of the 
plano was struck. Now that I come to think of the experi- 
ment, [have a dim recollection of watching a tuned re- 
ceiver of some kind in my study, so that lam more inclined 
to think that this experiment was also tried. At all events, 
whatever, the exact details were, | remember distinctly that 
some experiments in pursuance of the letter to Mr. Hubbard 
of May 4th, were made with Mr. Fenellosa’s pianos. In re- 
gard to the results [am not so clear. My general impres- 
sion is, that we either obtained no results or indifferent 
results, but | can not assert this positively. My impression 
also further is, that whatever results were obtained we 
thought the construction of the piano not suitable for the 
experiments, and [ think the dflicultvy was that the strings 
were metallically connected together. J can not pretend 
to be precise, and have done my best to give vou my recollec- 
tion of the experiment just in the vague manner it lies 
in my mind at present. 

It thus appears that the experiments ended in an ae- 
knowledged failure. The ordeal of a practical test proved 
fatal to the scheme and we hear nothing more of it. Even 
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the circumstances and the results of the experiments event- 
ually passed into the oblivion of “ very vague” and “ dim” 
recollections and mere impressions. 

But Mr. Bell still continued the study of electricity and 
magnetism, and found much to encourage him in the ob- 
servation of the extraordinary power of the electric current 
to produce audibie sounds, when passed either through iron 
wires, the plumbago of an ordinary lead pencil, or even 
through a thin strip of brass simply held to the ear so as to 
forma circuit through the body, and he therefore, by no 
means abandoned the hope of yet securing the electrical 
transmission of the human voice. : 

This faith is shadowed forth in a letter written to his 
parents May 24, 1875, as follows (C. Vol. 1, page 152): 


SALEM, Mass., May 24, 1875. 
“Dear Papa AND MAMMA: 

[ am so immersed in telegraphy and science that I find 
it impossible to write freely about anything else, but I feel 
that at the present time vou can scarcely be inclined to 
listen to anything I have to say on such subjects. 

“Since I gave up professional work and devoted myself 
exclusively to telegraphy, I have been steadily gaining 
health and strength, and am now in a fit state to encounter 
Mr. Giray or any one else. 

“The patents that have been granted to me without oppo- 
sition are— 

“1st. The principle of converting a vibratory motion 
into a permanent make or break of a local circuit. 

“9d. The special form of ‘ vibratory circuit breaker’ put 
in illustration. 

“3d. The autograph telegraph. 

“The autograph arrangement is rapidly approaching 
completion. Already I can copy handwriting quite legibly, 
though not yet neatly. The rate of transmission by means 
of my instrument will be exactly tentimes more rapid than 
‘Bakewell’s Autograph Telegraph, in which the rate is 300 
letters per minute. When 3,000 letters per minute can be 
sent, my telegraph will be the most rapid as well as the 
cheapest. 

“Every moment of my time is devoted to study of elec- 
tricity and to experiments. The subject broadens. I think 
that the transmission of the human voice is much more 
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nearly at hand than I had supposed. However, this is to 
be kept in the background just now, as every effort is to be 
made tocomplete the autograph arrangement, so as to have 
it used on some line. 

“The two patents for the transmission of musical notes 
are not decided yet. I can’t understand why the interfer- 
ence should not have been declared before this. 

“Here are some late discoveries: 1. The current from 
one of my instruments passed through an iron wire causes 
a musical note to issue from the wire. 2. The same effect 
is produced by passing the current through a piece of car- 
bon. 3. Ditto when it is forced through the plumbago of 
un ordinary lead pencil!!! No similar effects noted vet 
with copper, brass or mercury. A still more curious phe- 
nomenon is the following: 

“Two thin strips of brass (A and B) are connected with 
the wires coming from my transmitting instrument, T, 
and from the battery. On holding A to my ear | hear 
nothing but the moment that I touched B with my finger a 
musical note is heard to proceed from A!! 

“Truly, the more I study electricity and magnetism the 
more I feel the truth of Hamlet's saying, ‘ There are more 
things,’ ete. 

“| fear that this telegraphic business may force me to re- 
iain the 
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greater portion of the summer here, but I can not tell yet, 
so many details have to be w orked out. My inexperience 
in such matters is a great drawback. However, Morse 
conquered his electrical difficulties although he was only a 

painter, and I don’t intend to give in either till all is com- 
pleted. “With dear love, your affectionate son, 

“ ALECK.” 
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Mr. Bell had also, during the preceding winter, observed 
another remarkable acoustical and electrical phenomenon, 
which he described in the following letter written to Dr. 
Blake (C. Vol. 4 Exhibits, page 967): 

“SALEM, MaAss., December 15, 1874. 

“ Wy Dear Sir: [have been unwell for some davs past 
or I should have written to vou. 

“| have this afternoon made a curious discovery, if In- 
deed further experiment confirms it, and [ want your assist- 
ance in the matter. 

“When we take hold of the handles of an ordinary 
electro-magnetic machine, the muscles of our arms are 
made to vibrate ut a rate corresponding to the making and 
breaking of the primary circuit. 

“Now, the thought struck me that if we could make the 
direet and inversed induced impulses succeed one another 
as regularly as the crests and depressions of waves, then an 
electrode applied to the ear so as to induce a vibration in 
the membrane tvimp., show/d ercate the sensation of sound with- 
out thre aid of iil] intermediate Apparatus, 

“JT have had an instrument made, and the experiment 
seems a success. 

“A number of permanent magnets were arranged upon a 


evlinder (see illustration) which was revolved in front of 


electro-magnets. 

“On filling my ears with water and applying the wires 
(protected of course) as in the diagram, a soft musical note 
was heard. 

“The sound stopped the moment the electrical circuit 
was broken. 

“The wires employed were very short, so that the noise 
of the rotating evlinder (conducted mecnaniecally along the 
wire) almost drowned the musical note. The latter thus 
appeared like an overtone. 

“Two ladies who were present submitted to the experi- 
ment, and heard the note as clearly asI did. A gentleman, 
however, (who could not distinguish overtones in musie,) 
heard nothing more than the no/se. 

“T want your co-operation. Can we arrange for a meet- 
ing on Saturday morning at your rooms? 

‘l am anxious to see the results of your experiments. 

“Yours sincerely, 

“Dr. C. J. BLAKE, “A. GRAHAM BELL. 

“ Hotel Berkeley.” 


THIRD PERIOD. 


We now come to the third period in the history of the 
development of Mr. Bell’s invention, a period characterized 
by his labors toward the practical application of directly in- 
duced currents of electricity to the purposes of multiple tele- 
graphy, and in addition, to the transmission of articulate 


S] veech. 

Mr. Bell’s efforts were turned in this direction by a dis- 
covery made by him June 2, 1875, as mentioned in the 
following letter written by him to Mr. Hubbard (C. Vol. I 
page 156): 

‘Sarem, Mass., June 2, 1875. 
“ Dear Mr. Hubhard: 

“T have aceid ntally made a discovery of the very greatest 
importance 1 regard to the transmitting instruments. In- 
deed, so Important does it seem to me, that IT have written 
to the organ factory to delay the completion of the reed 
arrangement until | have had the opportunity of consult- 
ing vou. 

“| have succeeded to-day in transmitting signals without 
any battery whatever. 

“The musical note produced at the receiving end was 
sensibly the equivalent of that at the transmitting end in 
loudness as well as pitels. 

“T shall call upon you to-morrow (Wednesday) evening, 
as there are several matters I wish to talk over with you. 
In haste Yours, respectfully, 

*A. GRAHAM BELL. 

“GARDINER G. [unparp, Esq., Battle street, Cambridge.” 


The incident is related as follows (C. I, page 136): 

roe. Zi. Did you on the 2d of June, LS75, perform the 
experiment stated in that letter? And if so, state where, 
and deseribe the experiment fully. 

“Ans. I did. The experiment was made in the upper 
part of Mr. Williams’ building, No. 109 Court street, in two 
small] rooms that Mr. Williams had allowed me to use for 
experimental purposes. 


M4 


“T was carrving on a series of experiments for the pur- 
pose of perfecting for practical use my system of autograph 
telegraphy which was a development of my harmonic tele- 
graph. J had arranged three experimental stations upon a 
single line wire, which, for convenience of reference, | shall 
designate A, B and C. At station A were arranged a 
number of current interrupters whose rates of vibration 
were different, and a number of telegraph kevs correspond- 
ing to the interrupters. By the depression of any key the 
intermittent current from the corresponding interrupter 
was directed on to the line wire to the stations B and C, 
At each station, B and C, were placed harmonic receivers 
corresponding in pitch to the interrupters at station .\. 
Kach receiver consisted of a horseshoe electro-magnet, to 
one pole of which was clamped one end of a steel reed, the 
free end of which projected over the other pole of the 
magnet. A coil of insulated wire surrounded that leg of 
the magnet which was presented to the free end of the 
reed. Stations A and B were in one room and station C in 
the adjoining room. 

“| took charge of stations A and B during the experiment 
referred to, and Mr. Thomas A. Watson took charge of sta- 
tion ©. We were making an experiment to ascertain 
whether the receiving reeds were properly tuned to their 
corresponding interrupters, and whether the operation of 
one interrupter interfered with that of the others when the 
Keys were simulta ously depress dl. | pressed down one 
kev at station uA and observed whether the proper reed at 
station B was thrown into forcible vibration, and Mr. Wat- 
son observ. d whether the Proper reed of station C was sim- 
ilarly affected. 

“Upon trving all the keys Ih succession, it Was found that one 
of the receivers at station C failed torespond. As we very of- 
ten found that the magnets of the receivers were so closelv ad- 
justed to the reeds that the reeds would stick to the pole when 
il powerful current was passed, theught that this might 
be the cause of the failure in the present case. | therefore 
called out to Mr. Watson to pluck the reed with his finger. 
lle did SO, and I lnaginéd the corresponding reed of station 
B was thrown momentarily into vibration. I was struck bv 
this, as I had not depressed the key of the corresponding 
interrupter, and could not see where the current came from to 
operate that receiver. I therefore requested Mr. Watson to 
pluck the reed at station C a number of times, and found 
that | had not been mistaken in mv observation. ‘To test 
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the matter still further I removed station A from the circuit 
altogether, and connected the receivers of Band C upon a 
closed circuit without any battery. Upon plucking with the 
tinger any reed of station C, it was found that the correspond- 
ing reed of station B was thrown into svmpathetical vibra- 
tion and rice versa. I then requested Mr. Watson to pluck 
one of the reeds of station C a number of times, while | 
placed my ear against all the reeds of station B in succes- 
sion. I could hear from each reed the peculiar tone of the reed 
plucked at station C, and recognized that the timbre of the 
plucked reed had been reproduced. We then placed a sin- 
gle receiver at station C in circuit with a single receiver 
at station B, and repeated the experiments. The results 
were much more marked. Upon plucking the reed at 
station C, its sound was reproduced by that at station B; 
and upon plucking the reed at station B, its sound was re- 
produced by that at station C. When the two reeds em- 
ploved were in unison with one another, the plucking of one 
resulted in the visible vibration of the other, the amplitude 
of vibration often being considerable. No battery was used. 
Upon placing a battery in the circuit, the same effects were 
observed and the results were more marked.” 

The discovery thus made is first stated by Mr. Bell in his 
Preliminary Statement in Speaking Telephone Interferences 
in 1878, as follows: (C. Vol. IV., Exhibits, page 1007.) 

* At once, my speculations in Canada, in the summer of 
1874, occurred to my mind, and I saw that I had been hasty 
in coming to the conclusion that the magneto-electric cur- 
rents, induced by the vibration of a plate or spring, would 
be too feeble to set corresponding armatures in vibration so 
as to produce audible effects; for in the experiment I had 
just made, the residual magnetism of the armature and core 
of the electro-magnet, though it must have been exceedingly 
slight, was able, when the spring was thrown into vibration, 


to induce a current sufficiently strong to set the armature of 


the other instrument in the circuit into visible vibration so 
as to produce audible effects. 

“Tt will be noticed that the apparatus I have just de- 
scribed, is essentially the same as that represented in Fig. 5 
of the drawings annexed to the patent granted to me March 
7, 1876, and numbered 174,465, which is the subject of this 
interference, excepting that a battery is included in the cir- 
cuit in the drawing, to give a greater amount of magnetism 
in the core of the electro-magnet. I did, in fact, on the 
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second dav of June, 1875, repeat these experiments with a 
battery included in the circuit, and then completed so much 
of the invention embraced in that patent as is represented 
in said Fig. 5. 

“My mind immediately recurred to the use of a membrane 
as a means of operating an armature so as to correspond 
with the vibrations of the air caused by vocal sounds; and 
either on the same day, or shortly after, | gave orders for 
the construction of two instruments in which the armature 
of an electro-magnet should be moved by the vibrations of 
a stretched membrane, to which it was connected. Such 
an instrument was constructed by Mr. Watson during the 
month of June, 1875, but I am unable to fix the exact day.” 

In his deposition in the Dowd case in 1879, it is stated as 
follows: (C. Vol. 1, page 15%.) 

“Ans. 74. The experiments made on the 2d of June, 
1875, referred to above, solved the difficultv that had been 
inmy mind since the summer of 1IS74, in regard to the 
practical operation of the various instruments I had de- 
vised for the reproduction of vocal utterance by electrical 
means. I had had the idea that magneto-electric currents 
venerated by the vibration of permanent magnets, as reeds 
would be too feeble to produce any useful practical resuits. 
But the experiments above described, assured me that I had 
been mistaken in this idea, and [ immediately upon this 
same 2d of June, 1875, gave instructions to Mr. Watson to 
have my membrane arrangement constructed.” 

And por cross-examination at that time as follows: (Ibid. 
page St.) 

“Cross-Int. 231. Please, now briefly describe that dis- 
covery again. Ans. The discovery was that the magneto- 
electric current produced by the vibration of a steel reed or 
of a permanent magnet, in front of an electro-magnet, was 
sufficiently powerful to be utilized for the production of 
sounds by electric means.” 

And upon the cross-examination in 1885, as follows: (C€, 
Vol. 2, page 1590.) 

“Ans. 317. The Discovery. The discovery, therefore, 
that was made on the 2d of June, 1875, was that the vibra- 
tions caused in the armature of a receiving instrument by 
electrical undulations occasioned by the vibration of the 
armature of another instrument in the same circuit as the 
fir-t, would be of very considerable foree. As I have already 
explained, I had had the idea since the summer of 1874, that 
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vibrations produced in this way would be of very slight 
amplitude, and that they might not prove sufliciently Vlo- 
lent to produce audible effects, that would prove practically 
useful either for the purpose of the reproduction of artic- 
ulate speech, or for the purposes of multiple telegraphy. 

“The experiments described above convinced me that this 
Wa a mistake. The vibrations produced in tuned reeds 
were sv great in amplitude that [ felt sure that thev were 
even sufficiently great to be mechanically utilized in my 
svstem of multiple telegraphy. Even when the reeds of the 
two instruments conneeted in circuit as shown in Fig. 5 of 
mv patent of March 7, 1876, (but without a battery) were 
not in tune with one another, that is, did not have the 
same normal rate of vibration, the feeble forced vibrations 
electrically produced in the one by the mechanical pluck- 
ing of the other, though barely sufficient to produce a visible 
motion, were quite sufficient to cause a very perceptible 
sound. IL placed my ear against the reed of one of the in- 
struments, while Mr. Watson plucked the reed of the other, 
and cdistinetly heard a musical tone at every pluck, the piteh 
of which was not that normally produced by the instrument 
at my ear, but was the pitch of the other which had been 
plucked by Mr. Watson. In this experiment also, the effects 
were perfectly well produced without any battery upon the 
circuit, and without any other source of permanent magnet- 
ism, than the feeble charge in the thin steel spring armature 
that would probably be caused by previous experiments 
with batteries, or the residual magnetism of the soft iron 
cores due to the same experiments. 

“These results, therefore, satisfied me that I had very 
much underrated the power of undulatory electrical currents 
produced by the vibration of an armature to produce audible 
sonorous effects, and convinced ine in a moment that the 
speaking telephone | had devised in the summer of 1874, 
would, if constructed, prove a practically operative instru- 
ment.” 

Thus by a happy accident, which might have escaped the 
notice of a less attentive observer, Mr. Bell was led to the 
discovery that he had allalong been “hasty” and “ mis- 
taken” in coming to his previous conclusions: that he had 
“very much underrated the power” of these induced elec- 
trical currents; and, on the other hand, and possibly put in 
its mere positive aspect, “ that the magneto-electric current 
produced by the vibration of a steel reed or of a permanent 
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magnet, in front of an electric-magnet, was sufficiently 
powerful to be utilized for the production of sounds by elec- 
tric means.” 

This undoubtedly came to Mr. Bell as with the force of a 
revelation, and seemingly brought within the range of actual 
possibility plans and methods of operating by induction 
Which he had hitherto regarded as wholly impracticable 
except in theory. 

And, first, as regards the application of this magneto- 
clectric current to multiple telegraph purposes, it would 
enable him to operate his instruments upon a closed cireuit 
and with free earth communication at both ends of the line, 
thus securing the transmission of Messages singly or simul- 
taneously in both directions. Moreover, from the peculiar 
nature of the current employed, he would be greatly re- 
lieved from the difficulty, encountered in the use of indue- 
tion coils with cireuit-breakers, of getting “interrupters so 
tined as not to imterfere with one anothers action: and 
accordingly a much larger number of messages could be 
transmitted simultaueously on the same circuit. 

Mr. Bell, in his intense rivalry with Mr. Gray at this 
period, undoubtedly appreciated these and the other advan- 
tages that would result from the application of directly 
induced currents to a system of multiple telegraph. 
While orally, in the record, he is, as perhaps would be ex- 
pected, somewhat reticent upon the subject, the documentary 
evidence introduced shows clearly that during the month of 
June at least, if not in July as well, he devoted considerable 
time and attention to the practical development of instru- 
ments provided with tuned reeds to be mechanically vibrated 
for this purpose. 

Of the four letters subsequently written by Mr. Bell to 
Mr. Hubbard, during the months of June, July and Au- 
gust, 1875, and which are produced in evidence, two of 
them refer to this subject, while the other two refer to the 
transmission of vocal sounds. The two letters first above 
referred to are as follows: (C. Vol. 1, pages 141 and 146.) 
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“Satem, Mass., June 28, 1875. 
“ Dear Mr. Hubbard: 

“Mr. Hutchins (the organ builder) kindly devoted the 
whole of this afternoon to the construction of a steel reed 
for me. 

“One of the latest receiving instruments was inclosed ina 
wooden box, and had its armature so arranged as to be set 
in vibration by a current of air passed through the box. 
The instrument was completed this evening in time for 
trial. Mr. Hutchins operated the reed in a little room up 
stairs (Williams’ office). while | observed the effect upon a 
receiving instrument placed in the basement of the build- 
ing. The sound was so perceptible that I found it unneces- 
sary to place my ear against the instrument. The vibra- 
tion of the armature could also be seen and felt. 

“No battery or permanent tnagnet Was used. 

“T feel sure that a study of Ladd’s or Wilde's nag lo- 
electric machine will reveal a means of increasing the in- 
tensitv of the induced currents. [| am told that Prof. 
Lovering has one of Wilde’s instruments in his possession, 
so I shall call upon him to-morrow for information con- 
cerning it. 

“Prot. Pickering has left town for the summer. —L propose 
having the steel reed still further altered tomorrow, so shall 
probably be at the organ factory (Ilutchins, Plaisted & 
Co., Cambridge street, near Charles street) most of the af- 
ternoon instead of at Williams,’ shall callin the evening and 
report progress. 

“Yours respectfully, 
‘A. GRAHAM BELL. 
“GARDINER [LUBBARD, 
“ Brattle Street, Cambridge: 


“PS. The experiment referred to above was repeated 
when a single cell of a battery had been placed in the cir- 
cuit. The amplitude of vibration of the armature down- 
stairs was quite large enough to work the vibratory cireuit- 
breaker. We were unable to try higher battery power on 
account of the sticking of the generating armature. When 
the instrument is altered tomorrow [ shall try higher bat- 
tery power and test the resistance through which the current 
will pass. 
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“SanemM, Mass., Wednesday, July 7, 1875, 
- Dear Mr. Tlubbard: 

“T forgot to mention this evening the gratifying results 

obtained with the steel reed. 
(Cut.) 

“When three cells of a batterv were introduced into the 
circuit (asshown in the figure), the armature of the reeeiv- 
ing instrument vibrated with considerable amplitude. 

“When a damper was adjusted for it to strike against, 
the sound could be heard at a distance from the instrument. 

“The helix at transmitting end had a resistance of about 
two olims, and yet the vibration of the armature of the re- 
celving instrument could be detected when a resistance of 
LOO olhms was introduced into the circuit. This seems to 
ine to indicate more power than possibly be due to magno- 
electric currents, generated by vibration of the reed. 

“May not a pulsatory action be induced in the volfaie eur- 
rent itself by the motion of the reed? I can imagine the 
current alternately weakened and strengthened according 
to the distance of the armature from the pole underneath. 

“In this case the pulsations would certainly be available 
for our purpose, by merely increasing the battery power 
s!fficiently to overcome the resistance of the line. Magno- 
electric currents are, however, evidently present, for a 
~vund is perceptible at the receiving end when the battery 
ix omitted altogether.* 

* In regirl to the use of a battery in connection with the induced magneto- 
electric current, Mr. Bel! has repeatedly expressed his views. 

In his London lecture (C. Vol. 4, page 05) he said: 

“The new form of instrument is that shown in Fig, 27, and, as had long 
been anticipated, it was proved that the only use of the battery was to mag- 
netize the iron core of the magnet, for the effects were equally audible when 
the battery was omitted and a rod of magnetized steel substituted for the iron 
core of the magnet.”’ 

In his Preliminary Statement, in Speaking Telephone Interferences (C. Vol, 
4. pnge 1007), he said: 

‘It will be noticed that the apparatus | have just deseribed is essentially 
the same as that represented in Fig. 5 of the drawings annexed to the patent 
granted to me Mareh 7, 1876, and numbered 174,465, which is the subject of 
this interference, excepting that a battery is ineluded in the circuit in the 
drawing, to give a greater amount of magnetism in the core of the electro- 
magnet.’ 

‘*Ans, 147, My original idea, in the summer of 1874, was to transmit 
sounds by means of magneto-electro currents without a battery : and from the 
time of the first conception of the speaking telephone, I had the belief that 
the apparatus could be operated by substituting a permanent magnet for the 
soft iron core of the electro-magnet. 

‘Int, 148, Then why did you use a battery with your speaking telephone ” 
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“T think also that the effects are in some way dependent 
Upon the peculiar form of electro-maygnet emploved. I hope 
to get some light on the subject from Moncel. He devotes 
several pages to the discussion of peculiarities observed in 
the one-legged or ‘lame’ magnet (boiteux) shown in his 
work as follows: 

(Cut.) 

“Hesavs: ‘Ce genre d’electro-aimant, que j’ai beaucoup 
étudié et le premier employe dans les applications elec- 
triques, al beaucoup Vavantages dont nous parlerons plus 
tard, et une force beaucoup plus considerable quon he 
semblerait le croire a premicre vue 

With kind regards, 
Yours respectfully, 
A. GraAuaM BEL. 


GGARDINER Hupparp, Esa.. 
Brattle street, Cambridge.” 
In C. Vol. IV. Exhibits, pages 975 to 976, there appears as 
anexhibit “Bell’s Memorandum of Experiments of June 
30, 1875,” which also relate directly to the subject of multi- 


ple telegraphiy. 
Mr. Bell testifies regarding the experiment referred to in 


the above letter of June 2Sth, relating to the instrument 


(ns. Because the etlects obt ined were much more »p wwerful with a battery 


than without; and because | had the idea that in operating the instruments 


through any consi lera ne resistance, as lipoma real telegraph line. the battery 


would produce the most practically useful results,”’ C. Vol. 1, page 165, 


Complainants expert, Mr. Charles KR. Cross, testified as follows (C, Vol, 1, 


page 35. Ans. 12 


‘*The magnets an ly in Kiy , are @lectro- navnets having soft Iron cores, 


which cores are magnetic only wien a current of electricity is passing through 


the coils surrounding them Phe object of the battery shown in Fig. 7 is sim- 


ply to produce this current, which shall cause the cores to be kept magnet 
ize.” 


And again (Ans 20 Tid, page 40 


“They do not, since the function ot the battery represented in Fig. 7 of Mr. 


Beil’s specific tio i is merely t ’ keep the Cores of the electro-mag ets magnetic. 


When permanent magnets are employed the permanent magnetism of such 


magnets is substituted for the magnetization produced by the battery current.’ 


Mr. Bell's idea appeared to be that the magneto-electric currents were pres- 


ent on the line and did the work, for the sound was percentible when the hat- 


tery was omitted altogether. He would merely increase the battery power suf- 
ficiently to overcome the resistance of the line and leave the magueto-impulses 


flowing alternately in opposite directions free course upon the wire, to accom- 


plish their work. 
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which “had its armature so arranged as to be set in vibra- 
tion by a current of air passed through the box, anda upon 
the subject in general, as follows (C. Vol. I, page 142): 

“Int. 80. Did vou, before writing that letter, perform 
the experiments therein described with the results therein 
stated? Ans. [ did. 

“Int. SL. The letter speaks of the production of sound 
when no battery and no permanent magnet was used; 
what generated the eleetric current or impulse in that case? 
Ans. The vibration of the armature acting upon the re- 
sidua! magnetism of the electro-magnet and armature. The 
instrument had been previously used in connection with a 
battery, and the core of the electro-magnet and the arma- 
ture retained a slight magnetic condition. 

“TInt. 82. During the month of June, 1875, and be- 
fore the construction and use of the second membrane 
telephone, did vou trv any experiments in which electric 
currents were generated or ettected by the vibration of a 
reed in front of an electro magnet: andifso, to what extent 
and for what purpose? Ans. I was constantly occupied 
during the month of June, 1875, in experimenting to ascer- 
tain the best arrangement of coil, magnet and armature for 
generating electric currents in the manner indicated.” 

The outcome or result of these experiments, especially in 
the development of the novel theory of the simultaneous 
transmission of a large number of telegraphic signals with- 
out their interference, because of the undulatory character of 
the current thus emploved, and of its consequent peculiar 
capacity in this respect, is a subject upon which little or ne 
additional light can be obtained in the record. 

This whole matter, however, was so clearly set forth by 
Mr. Bell in the specification of the patent subsequently ap- 
plied for, and with such fullness of detail and elaborate ex- 
planation, that any further discussion of the subject possi- 
bly seemed wholly unnecessary. 
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But although Mr. Bell thus developed to the fullest ex- 
tent the discovery of June 2, 1875, in its bearing upon his 
system of multiple telegraphy, it had for him a far deeper 
and more important significance. It revealed to him the 
starting fact that he had all along been laboring under a 
cross error in regarding the supposed feebleness of the in- 
duced electric currents as the one Lisp rable obstacle to 
their practical application to the transmission of speech. 

At once his original theory, beautiful in its conception 
and perfect in the logical sequence of its reasoning, and 
over Which he had been “thinking and dreaming ” all the 
vear, Was vivified and quickened into vitality, as by a flash, 
by being thus suddenly brought within the range of possi- 
bility and of actual realization. 

The other difficulties, though great, could not be re- 
garded as insuperable, and we can readily imagine his 


enthusiasm, when, animated by his new faith, he realized 


that the time had now come when the‘ thought” and the 


“dream” must give place to action, and when, accordingly, 
for the first time in his life, he addressed himself to actual 
experimental work, in the effort to accomplish the practical 


development of his theory. 
There was work to be done. and work calling for the ex- 


ercise of the utmost ingenuity and calling into play the 


very highest powers of practical invention. 


The fact he had observed was simply this: that when 


two or more of his electro-magnet receivers were placed in 


a closed circuit. with or without a batterv. and the arma- 


ture reed of one of the receivers was thrown mechanically 


into vibration, the induced currents were sufliciently pow- 


erful to throw that reed of a receiver which was tuned in 


unison, into visible vibration, while by placing the ear close 


to each of the receiving reeds a tone could be heard corre- 


* plucked ”’ reed. 


sponding to the tone of the 
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This was just the instrumentality he required for the 
purposes of multiple telegraphy, while obviously it fell far 
short of meeting the requirements of a speaking telephone. 

The clamped reed of the transmitter, tuned to a definite 
pitch, could only transmit a musical note of the same pitch, 
and it could only do this when it was set into vibration by 
the direct application of an appreciable mechanical force. 
But on the other hand, a speaking telephone must be 
able to transmit the whole range of musical tones and con- 
sonant sounds as well, together with the inflections and 
modulations of the voice, in a word, all the qualities of ar- 
ticulate speech. This must be done, too, without the direct 
application of any considerable mechanical force, and sim- 
ply by the power of the human voice transmitted through 
the air. 

Mr. Bell was, therefore, still confronted by the identical] prac- 
tical problem, with the perplexities of which, as we have seen | 
he had all along been contending theoretically. JTlow was 
he tocombine and arrange appropriate instrumentalities so 
that. on the one hand, the armature should be provided 
with a considerable surface, so as to receive the utmost pros. 
sible motive force from the Impact of the air particles, and 
at the same time make the arrangement so light and deli- 
cate that the slight force of the air would readily overpower 
the latent force tending to compel a vibration only at a 
definite normal rate, and so accurately sensitive that it 
would instantly respond, not only to the simple vibrations 
of the air particles, but to the almost infinite vurlations 
occurring in every part of each vibration. All this was 
requisite, as otherwise, and without this arrangement. the 
quality of speech could not be transmitted. 

While, on the other hand, and in very antithesis to the 
foregoing essential conditions, the arrangement must neces- 
sarily be provided with, and carry through every variation 
of its movement, a body of inductive metal of sufficient size 
and weight to induce, by its motion in front of an electro- 
magnet, electrical impulses of such power as to force the 
receiving armature into vibrations audible to the ear, in an 
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appreciable reproduction of the original speech. Other- 
wise, even if the first mentioned conditions were fulfilled, 
the apparatus would possess only a scientific interest In 
illustration of a beautiful theory, while it would be prac- 
tically worthless as a telephone. 

The knowledge that Mr. Bell had newly acquired was 
very valuable. He had learned the fact that a steel reed, 
by the direct application of an appreciable mechanical 
force, could be vibrated with sufficient inductive power to 
produce magneto-electric currents strong enough, operating 
through an electro-magnet in the receiver, to set Its arma- 
ture into audible vibration. 

This was, however, by no means, a knowledge that there 
was sufficient power and motive force in the human voice, 
transmitted through the air, to reproduce speech in like 
manner. Nor, much less, was it a knowledge of the requi- 
site arrangement of instrumentalities which would enable 
the voice to do this work. 

But, on the other hand, the knowledge Mr. Bell had 
yained undoubtedly revealed to him, then and there, that 
it was not an timpossibi/ity that there might be such power 
in the human voice, and further, that means might possibly 
be so combined and arranged as to effectually utilize this 
power 12) the actual transmission oft speech electrically. 
Myr. Bell unquestionally felt that at last he held within his 
grasp possibilities capable of extraordinary development: 
and faith, coming to his aid, supplhed the place of knowledge, 
and inspired within him the conviction that this magneto- 
electric current, generated by the vibration of the armature 
of an electro-magnet in front of one of its poles, was indeed 
the very key to the ultimate solution of the great problem 
of the electrical transmission of speech. 

And in this faith he applied himselfearnestly to the diffi- 
cult task of constructing an apparatus which, by its actual 
fultillment of all the onerous conditions of the problem, 
should form a practical embodiment of his great principle 
in a working speaking telephone. 
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He, of course, soon found that the inherent difficulties of 
the tusk were greatly enhanced by the fact that he was en- 
tering upon the domain of what was practically un entire- 
lv new “art,” without any accepted standards and without 
any technical lore, and where, indeed, there could be abso- 
lutely none “skilled in the art” to whom he could apply 
for aid. He was pushing out into a terra incoguita, where 
he must himself develop everv necessary expedient, and 
arrange instrumentalities in combinations so novel that he 
must for himself discover and apply all those underlying 
laws and principles through the application of which only 
eould the combinations be made effective for lis purpose. 

So far as knowledge was concerned, Mr. Bell was admir- 
ably equipped for the work. 

While he modestly did not profess to be a skilled eleetri- 
cian, Mr. Bell, while vet in England in 1867, “took up se- 
riously the study of cleetricitv.” and for eight vears there- 
ifter, he had continued its special study and investigation, 
both by way of research and by practical experiment. Tis 
long and patient labors toward the development of his 
<vstem of multiple telegraphy which operated upon the 
essential principle of the electrical production of sounds of 
au specific character In a magneto receiver, together with lis 
special rest arch inte the phenomenon of the production of 
sound by the passage of a current of electricity through 
iron, steel, mercury and other substances, placed at his 
command a special knowledge rarely equalled, Ilis labors 
in the study and the application of methods of electrical 
induction to the purposes of multiple telegraphy, by the use 
of induction coils, revolving bar magnet evlinders &e., and, 
in particular, the knowledge gained by the experiments of 
June second, in the production of sound by means of 
directly induced magneto-electric currents, undoubtedly 
carried Mr. Bell even bevond the boundaries of what was 
previously known in the science, at least so far as it related 
to the application of induced currents of electricity to the 
transmission of sound, 
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In the science of acoustics, the study of a lifetime in the 
line of his professional labors, and,especially, the close at- 
tention he had paid tothe great work of Helmholtz, together 
with his subsequent researches with the phonautograph, 
had made him confessedly master of the subject. 

As regards liis knowledge of the nature of the difficulties 
to be encountered, and of the conditions which must be 
fulfilled to insure success, his reported conversations with 
Prof. Henry and with Dr. Blake, and lis long continued 
theoretical study of the subject indicate unmistakably that 
he was not deficient in this respect. 

As regards a knowledge of the available motive foree 
contained in articulate sounds transmitted through the air, 
and of the mechanical effects that might hye produced by the 
application of this force to a diaphragm, and of practicable 
methods of effecting this application, very little could be 
known by anvone at thattime. As Mr. Pope has well said 
in the passage already quoted from his deposition: 

‘Very little was known at that date as to the actual me- 
chanical effects which were capable of being produced by 
the sonorous atmospheric vibrations accompanying the pro- 
duction of ordinary sounds, such for example, as those 
produced by the human yoice. Perhaps the only appliea- 
tion of this force to produce an appreciable result, which 
was at all well known at that date, was the phonautograph, 
so-called, in which the vibrations of a membrane, produced 
by sound waves, were made to move a bristle over a surface 
of smoked glass through a very small range of vibration. 
The power required to effect this was inconsiderable in 
amount.” (C. Vol. 2, 1295.) 

But the little that was to be known upon this subject Mr. 
Beli had long before acquired, and had then made it pecul- 
larly his own possession by actual practice and repeated exX- 
periments. 

This is set forth at length in his deposition, as follows (CU. 
Vol. 1, page 114): 

“Int. 25. When, if ever, did you become familiar with 
the Seott phonautograph, referred to in Prof. Cross’ twenty- 
eighth answer, page 595? 

“Ans. In the winter of 1873-4. 
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“Int. 24. Did vou, during that winter, construct any 
phonautographs vourself? 

“Ans. I did: early in LS74. 

“Tnt.25. In those that vou constructed, how was the rod 
which carried the stvle attached to the phonautograph 
frame, and how was it moved by the membrane? 

“Ans. One end of the rod was hinged by means of a 
piece of leather to the edge of the circular frame carrying 
the membrane. A small piece of cork was fastened to the 
center of the membrane and to the rod. Upon uttering a 
sound in the neighborhood of the membrane it was caused 
to vibrate, and force the rod to vibrate also. The free end 
of the rod projected considerably hevond the opposite edge 
of the membrane, and its vibrations were recorded on 
smoked glass. 

“Int. 26. Did vouuse in vour phonautographs «2 parabo- 
loidal mirror to concentrate the sound Waves between the 
speaker and the membrane; if not, what form did you give 
to that part of the apparatus which conducted the sound 
waves from the mouth of the speaker to the membrane? 

Ans. I did not use the paraboloidal mirror exeepting in 
experiments with Prof. Cross, at the Institute of Technology, 
with the instrument he has described in his deposition. In 
all the phonautographs constructed by myself in the early 
part of 1874, [ used a rubber tube, with a mouthpiece simi- 
lar to those employed in speaking tubes. 

“Int. 27. Whether or not during that winter vou de- 
vised any apparatus for reproducing. by means of phon- 
autograph sound tracings, sounds similar to those which 
had made the tracings: and if so, deseribe what it was and 
how it was to operate? Ans. [| did. A phonautograph 
tracing was to be drawn on a hollow metallic cylinder, SO 
arranged as to be capable of rotating on a vertical axis. 
The tracing was then to be cut so as to form a sinuous slit, 
and air was to be blown through the tracing from a pipe 
Whose nozzle was contracted to a vertical slit. A  peneil of 
air would thus be expelled at the points of intersection, and 
the rotation of the evlinder would cause this pencil of air to 
vibrate in the same manner as the air had been moved by 
the voice of the speaker when the original tracing had been 
made. I presumed, therefore, that the rotation of the 
evlinder would cause a sound to be heard similar in quality 
to that which had produced the tracing. 

“Int. 28. Did vou construct such an apparatus at any 
time’ Ans. I did not. 
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“Int. 29. Did vou, during the vear [S874, use any phon- 
autograph of an entirely different character from those 
which vou have described, and if so, what was it?) A. I 
used during the vear IS74 a phonautograph which was 
made froma human ear. The middle ear was exposed by 
dissection, and a stv le ot hav was attached to the end of the 
incus in place of the stapes. Upon uttering sounds into the 
external ear, | found that the hav attached to the ‘evs vi- 
brated suthiciently to enable me to obtain tracings oft vocal 
sounds Upotl smoked oliss.” 

“*Tnt. 40. W hat CN} rience had you liad in vibrating, by 
means of the human voice, membranes which were so load- 
ed or arranged that some work had to be done by the sound 
WwiVes besides moving the membrane itself ? A l heaved 
made many experiments with phonautographs in which 
membranes operated by the human voice lad not only 
moved levers of considerable length, ut a mechanical disad- 
vantage, but had caused such levers to perform considera- 
ble mechanical work in scraping lampblack from glass 
slides sO as to form enlarged tracings of the aerial vibration. 

“Twas also familiar with Koenig = Manometric Flame 
Apparatus, the membrane of which was caused by the voice 
Lo vibrate avgalist the Presstlre of seis admitted inte the 
capsule from the ordinary iis pip sso us to create a sensi- 
ble vibration in the flame at the erifice of a capillary tube. 
At the very time also when this conception occurred to me 
(“that a single reed could be moved by the voice of the 
speaker In this manner by attaching it to a stretched mem- 
brane, and speaking uculnst the membrane. - Abs. ope). | 
Was obtaining tracings of the vibrations of the bones of the 
human ear, and [ reasoned that the disproportion in| mass 
between the tvmpanic membrane and the bones that were- 
moved by it was much greater than that existing between 
a membrane like that used in the phonautograph and the 
reed which I propose to operate by it.” 

As regards the ability to compass the details of mechan- 
ical construction, Mr. Bell had a practical experience, ex- 
tending through the preceding two years, in experimental 
work, both upon multiple telegraph instruments, and es- 
pecially in the construction and operation of phonauto- 
graphs, in which art, apparently, judging from his testi- 
mony, he regarded himself as an “ expert.” Moreover. he 
had at this time the able assistance of a skilled electrical 
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workman, Mr. Thomas A. Watson, whose qualifications 

are stated in his deposition (C. Vol. I, page 200) as follows: 

“Int. 1. Please state your name, age, residence and oceu- 

pation. A. Thomas A. Watson: twenty-five: Boston, Mass. ; 

general inspector of the National Bell Telephone Company. 

| “Int. 2. When and how did vou first become acquainted 

with Mr. A. G. Bell?) A. By making instruments for ex- 

perimental purposes for him, in the winter of LS74-5, at 

Charles Williams, Jrs, manufactory, 109 Court street, 
Boston. 

“Tnt. 5. What knowledge or experience had you then re- 
lating to electricity and electrical apparatus? A. What | 
had gained by nearly two years’ practical experience in 
Mr. Williams’ manufactory, making electrical instruments, 
and also by study of various works on electricitv and mag- 
netism.” 

But notwithstanding Mr. Bell's admirable equipment for 
the task, we must not be surprised, now that we have some 
real appreciation of the difficulties which had to be met and 
overcome, should the fact subsequently be developed that in 
1875 and prior to the date of his patent, March 7, 1876, he 
had utterly failed to solve the practical problem, to the 


solution of which he had addressed himself with such lhope- 


fulness Ol} that memorable June secon. Nor need it OC- 


casion much wonder should it become manifest that, in- 
stead of attaining to a practical embodiment of his principle 


in a working speaking telephone, he found at the end of 


his experiments and after all his efforts had been exlaust- 


ed, that he had been unable to construct an apparatus by 


the use of which either he himself, or any one else, had 


been able to transmit even a single word of articulate 


speech. 
And vet the fact will possibly be found to be established 


not only by a preponderance of evidence, but unquestion- 


ably, ana even bevond il reasonable doubt. 
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The earliest narrative of the efforts made by Mr. Bell 
toward the accomplishment of his undertaking during the 
month of June. S75, contained in the record, is given in 
his Preliminary Statement in Speaking Telephone Interfer- 
ences as follows (C. Vol. IV) Exhibits, page LOOS): 

“My mind immediately recurred to the use of a mem- 
brane as a means of operating an armature so as to corre- 
spond with the vibrations of the air caused by vocal sounds; 
and either on the same dav, or shortly after, | gave orders 
for the construction of two instruments In which the arma- 
ture of an electro-magnet should be moved by the vibra- 
tions of a stretched membrane, to which it was counected. 

“Such an instrument was constructed by Mr. Watson, 
during the month of June, 1875, but lam unable to fix the 
exact day. 

“Upon putting it into circuit with a battery, the strength 
of the magnet and the weight of the armature were such as 
to tear the latter from the membrane, which was composed 
of goldbeater’s skin. Portions of this membrane are still 
in existence, and I annex a drawing, marked “A,” which 
corresponds in size to the parts now in my possession, and 
which correctly represents, as I believe, the instrument as 
originally constructed. So far as I can recollect, it was not 
until the first of Julv, 1875, that we were able to get the in- 
strument in condition for trial. I fix this date, and the 
nature of the experiment, by a letter which I wrote on that 
day, a copy of which is as follows: 

“SarLeM, Mass., July 1, 1875. 

* Dear Mr. Hubbard: The experiment to which I alluded 
when I saw vou last, promises to be a grand success. In 
singing this afternoon in front of a stretched membrane, at- 
tached to the armature of an electro-magnet, the varving 
pitch of the voice was plainly perceptible at the other end 
of the line, mo battery or permanent magnet being em- 
ploved. When the vibrations are received upon another 
stretched membrane ini place of a steel spring, it is possible 
—nay, it is probable—that the “ timbre ” of the sound may 
be perceived. | hope to trv the experiment to-morrow after- 
noon. This morning. in dipping into a Freneh work upon 
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telegraphy, I came across a full description of the “ Typo— 
Teélégraphe de M. Bonelli.” | tind it to be identical with 
our autograph arrangement, save that five telegraph wires 
are required instead of one for transmission. Bonnelli gets 
over the difficulty of prepared ink by setting up his message 
in type. The brush of wires is passed over the raised sur- 
faces of the letters, securing perfect contact at the proper 
places. I have an engagement to meet Prof. Lovering to- 
morrow morning at ten o'clock, and shall call upon yo 
before returning to town. 
“With kind regards, 

gee “A. GRAHAM BELL. 

“ GARDINER Ge. Hupparp, Esq.., 
“ Brattle Street, Cambridge.” 


“T have not seen this letter since | wrote it, until within 
three days and I had forgotten that I had made any such 
record of this experiment. It is obvious from this letter 
that the effects produced must have been due to the resid- 
ual magnetism remaining in the armature after having 
been previously magnetized by the passage of a battery cur- 
rent. 

“ Another instrument with stretched membrane was im- 
mediately constructed, and the experiment, spoken of in 
said letter was tried, of transmitting speech.” 

Some additional details are given in his deposition in the 
Dowd case as follows: (C. Vol. 1, page Loo.) 

“ Ans. (4. But thie experiments above deseribed., assured 
me that | had been mistaken in this idea, and | immediately 
upon this same 2d of June, 1875, gave instructions to Mr. Wat- 
son to have my membrane arrangement constructed. One 
of the reeds employed in our experiments upon that day 
was to have been hinged to the pole of its electro-magnet, 
instead of being clamped, and the free end of the reed was 
to have been attached to the centre of a stretched 
membrane: ral duplicate Wiis Lo have been constructed 
as a receiver. One of the instruments was constructed 
within the next few days: but instead of hinging 
the steel reed, as I had intended, Mr. Watson used a 
thick armature which was pivoted to the pole of its electro- 
magnet. Portions of this instrument are still in existence, 
and | now produce them. I produce a duplicate of the 
original instrument. This duplicate has recently been con- 
structed. The armature now upon the duplicate instru- 
ment is thinner than the original armature, and | now 
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produce a duplicate of the original armature. The parts of 
the original instrument which I have, are as follows: The 
wooden ring and wooden tube upon which the membrane 
was stretched, the original armature and clectro-magnet 
and the cross-bar to which the magnet was attached, the 
“uncovered leg ot the magnet, tw which the irmature was 
attached, was removed a day or two after the original In- 
strument was constructed and another substituted for it. 
The pole of the uncovered leg was filed to an edge, and a 
steel reed was hinged to it by means of a strip of leather. 
This substitute is the one now attached to the original mag- 
net produced.” 

“Int. 77. low soon after the 2d of June, was the in- 
strument deseribed in your seventy-fourth answer mace, 
when and where was it tried, and with what results? 
Ans. I was anxious to try the instrument at onee, and 
could not wait to have the duplicate receiver made; so, im- 
mediately upon its construction, [ attempted to use it with 
one of my harmonic receivers. Upon passing a battery 
current through the coils of the instruments, however, the 
attraction of the magnet was so great as to tear the h wav 
armature away from the membrane. Mr. Watson and | 
made a number of experiments with other membranes in 
place of the original, and [ remember that we were enabled 
to use the instruments for a practical experiment at least 
upon one occasion. The stretched membrane arrangement 
was placed in one of the rooms in the top part of Mr. Will- 
lams’ building, and an ordinary harmonic reed receiver in 
the lower workshop. I do not now remember whether any 
battery was used, but it is my impression that in conse- 
quence of the accidents to our membranes we made the 
experiment without a battery. [distinctly remember shout- 
ing into the stretched membrane instrument, while Mr. 
Watson was down stairs listening, with his ear pressed 
against the reed of the harmonic receiver. I do not re- 
member definitely what the results were, excepting that | 
was encouraged by them to reconstruct the instrument 
with a lighter armature. [ can not fix the exact date of the 
experiment, and only know that it was ‘during the month 
of June S75. 

“Int. 75. What difficulty did vou find from the heavy 
armature which led vou to trv a lighter one? Ans. The 
armature Was so strongly attracted by the electro-magnet 
as to be frequently torn from the membrane, and | pre- 
sumed that a lighter armature would not only be less at- 
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tracted, but would also be more easily moved by the mem- 
brane and would not be so liable to become detached. 

“Tnt. 84. Did vou at or about the date of that letter (of 
July 1, 1875, to Mr. Hubbard, already quoted) cause to be 
constructed a second membrane telephone: and, if se, when, 
and have you any of the parts of it? Ans. The same day 
| wrote this letter, namely, July 1, 1875, 1 gave instructions 
to Mr. Watson to have constructed a second membrane tele- 
phone. The instrument was completed a day or two after- 
ward, and some parts of it are still in existence and I pro- 
duce them. 

Int. 85. Tlave vou a duplicate constructed in accordance 
with said original second membrane telephone? If so, please 
produce it. Ans. I have, and | now produce it. 

“Int. 86. Please look at the wooden ring and membrane 
now shown vou, and state wherein it resembles or differs 
from the wooden ring and membrane now on said duplicate 
second instrument. Ans. It differs from it in the mem- 
brane being made of sheepskin instead of goldbeater’s 
skin. 

“Int. S7. Did your second instrument have the armature 
hinged to the uncovered leg of the magnet like said dupli- 
eate, or did it have it attached with a leather hinge, as 
described in your seventy-fourth answer? Ans. [| am not 
sure but my impression is that it was hinged with a leather 
hinge. 

“Int. 88. What were the membranes made of in vour 
original telephones of June and July, 1875?) Ans. Of 
goldbeater’s skin used in single and sometimes double 
thicknesses.” 

Further details of Mr. Bell’s experimental work during 
this period were given upon his cross-examination in 18S, 
as follows (C. Vol. IL, page L582, ef se q): 

“Ans. 208. The following figures show the construction 
of the first membrane telephone constructed, with some of 
the improvements that lad been made on the instrument 
prior, | think, to the construction of the second instrument.” 
(Here follow figures and description of the same.) “ In this 
instrument, as originally constructed, the armature A con- 
sisted of a thick piece of soft tron.  Ifmy recollection is cor- 
rect, the end of thearmature was at first glued or cemented 
to a cork which was fastened in a similar wav to the center 
of the membrane M. 
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“The powerful attraction of the electro-magnet C would 
cause the armature to be detached from the membrane, and 
it was this fact that led to improvements in the methods of 
attachment. One of these improvements consisted in at- 
taching the cork to the membrane by a screw which passed 
up through the membrane, causing tlie latter to be clamped 
tightly between the cork and a metal washer. This is shown 
in the figure [am describing. Another improvement con- 
sisted in the substitution of a little metal pillar for the cork. 
This is shown in the drawing that I shall deserihe.. further 
on. These improvements, however, did not meet the diffi- 
culties of the case. When the instrument had bé@n'so ar- 
ranged that the armature could not be detached from the 
membrane, then the attraction of the electro-magnet caused 
the rupture of the membrane. This led to the employment 
of thicker membranes and thinner armatures. In theabove 
drawings the armature A consisted of a piece of steel spring, 
pivoted at one end to the pole E, and attached at the other 
to the membrane M. 

‘] have already stated that the armature was first 
attached to the electre -magnet by means of a pivot. Subse- 
quently, the uncovered leg E of the electro-magnet was filed 
to a sort of knife edge, and the end of the armature A was 
attached to it by means of a leather hinge, as shown in the 
drawing of the second instrument which will be described 
further on. The operator spoke into the tube Tand listened 
at it when receiving. I can not sav that we spoke and 
listened exclusively at the end of the tube T. My recollec- 
tion is, that we spoke to the instrument and listened to it, 
holding it in various positions in relation to the mouth and 
ear.” 

* Cross-Q. 504. You have stated that after the membrane 
had been torn by the action of the electro-magnet, a thicker 
membrane was adopted : please state the materials of the 
different membranes to which vou refer, and give us as 
definite an idea as vou can of their actual and relative 
thickness” Ans. The first membrane was made of gold- 
beaters’ skin as usually found in the market. This proved 
insufficient for the strain put upon it by the magnet,and we 
adopted the plan of using more than one laver of gold- 
beaters’ skin. I believe we also emploved membranes of 
other materials, but | can only give mv general recollec- 
tion, and can not say positively at the present moment that 
this was the case. I had made numerous experiments with 
phonautograplis, constructed by myself, in which the mem. 
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brane employed consisted of bladder, and it is my impres 
sion that some of our membranes were constructed of 
this material. I can not give any definite idea of the actual 
thickness of the membranes. We simply tried to make 
them sufficiently stout and tense to stand the pull of the 
clectro-magnet. 

“ Cross-Q. 505. By “we,” | suppose you mean yourself 
and Mr. Watsou: do vou not. Ans. Yes. 

“Cross-Q. 309. If I understand you correctly, the cork 
connection from the armature to the diaphragm’ was not 
used after vou emploved the metal pillars which are shown 
attached to these armatures; am I not right? Ans. I do 
not know, my impression is that it was frequently used. 

* Cross-Q. 514. In vour letter to Mr. Hubbard of July 1, 
INSjo {page 145 of complainant's printed record), you refer 
to an experiment made that afternoon; the transmitting in- 
strument used in that experiment was one of the two ma- 
chines about which vou have been testifving; was it not? 
Ans. Yes, it was the first one. 

“Cross-Q. 515. Do vou remember the condition of that 
machine at the tiie of that experiment-—whether it was be- 
fore the improvements had been made, or whether any, and 
if so, which of the improvements had been applied to it, 
und was used on it at that time? Ans. Ido not remember. 
My recollection of the experiment is derived simply from 
the letter. 

“Cross-Q. 316. | see no indication in the letter that im 
that experiment of July Ist there was anv trouble from the 
rupture of the membrane or detachment of the armature 
therefrom, and hence | judge that vou had already before 
that date gotten over those two difficulties: what is your 
recollection or opinion about that? Ans. My impression 
agrees with that, although no mention of a batterv as hav- 
ing been used is made, so that the membrane would not 
have been likely to be ruptured. My impression that the 
Improvements to obviate this had already been made, is 
based upon the fact that | gave orders for the construction 
of the instrument on the second of June, whereas this ex- 
periment did not take place until the first of July. I was 
so anxious to try the experiment, that it must certainly have 
been made at the earliest possible moment the instrument 
could have been used. It is possible, however, nay, prob- 
able, from the first line of the letter of July first. that the 
experiment had been previously tried with indifferent or 
doubtful results. My opinion is that experiments had been 
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tried and modifieations made before the date of this letter, 
but I can not be absolutely certain about it.” 

Mr. Bell’s untiring efforts and the experiments and the 
resulting improvements made during the month of June, 
L875, culminated in the encouraging experiment of July 
first, as related in the letter of that date to Mr. Hubbard, 
substantially to the following effect: 

The experiment promised to be a grand suecess. With 
a stretched membrane attached to the armature ofan electro- 
magnet, as a transmitter, and placed in circuit with an or- 
dinary harmonic reed receiver, the varying pitch of the 
voice was plainly perceptible, but not the quality. With 
another menibrane instrument provided for a receiver it 
was possible, nay, probable, that the fimbre or quality of 
the sound could be perceived, and he hoped to try the ex- 
periment the very next day. 


The second instrument provided with a membrane and 
an attached armature was completed a day or two after- 
ward, and the duplicate instruments were arranged to- 
gether upon the cireuit. 

We have now to ascertain, to the best of our abilitv and 
from the complainant’s record, the facts regarding the re- 
suits actually obtained by Mr. Bell in the various trials and 
experiments made with these instruments. 

The first statement made by Mr. Bell upon this subject, 
contained in the record, is found in his celebrated “ London 
Lecture,” delivered before the Society of Telegraph Engin- 
eers at London, England, October 51, 1877, as follows (C. 
Vol. IV, Exhibits, page, 899): 

“T immediately proceeded to put my new idea to the test 
of practical experiment, and for this purpose I attached the 
reed A (Fig. 23) loosely by one extremity to the uncovered 
pole h, of the magnet and fastened the other extremity to 
the center of a stretched membrane of gold beaters’ skin ui. 


“T presumed that upon speaking in the neighborhood of 
the membrane #, it would be thrown into vibration and 
cause the steel reed A to move in a similar manner, ocea- 
sioning undulations in the electrical current that would 
correspond to the changes in the density of the air during 
the production of the souud; and I further thought that the 
change of the intensity of the current at the receiving end, 
would cause the magnet there to attract the reed A’ in such 
au manner, that it should copy the motion of the reed A, in 
which case its movements would occasion a sound from the 
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membrane v'. similar in timbre to that which had occasioned 
the original vibration. 

“ The results, however, were unsatisfactory, and discourag- 
ing. My friend, Mr. Thomas A. Watson, who assisted me in 
this first experiment, declared that he heard a faint sound 
proceed from the telephone at his end of the circuit, but | 
was unable to verify his assertion. 

“After many experiments attended by the same only 
partially successtul, results I determined to reduce the size 
and weight of the spring as much as possible. For this 
purpose | glued a piece of clock spring, about the size and 
shape of my thumb nail, firmly to the center of the diaphragm, 
and had a similar instrument at the other end (fig. 24); we 
were then enabled to obtain distinctly audible effects.” 

Mr. Bell has fixed the time when this last construction 
was made, as follows (C. Vol. B page 175): 

“Int. 180. When did you first construct a membrane 
telephone with a piece of clock spring, about the size and 
shape of vour thumbnail, glued to the center of the dia- 
phragm? Ans. Shortly after the granting of my patent of 
Mareh 7, 1876; I think within the month of March.” 

The latest statement in the record made by Mr. Bell re- 
lating to this matter, was given by him upon the occasion 
of his renewed eross-examination in 1885, as follows (C. Vol. 
2, page Lov): 

“Cross-Q. 281. When did you first succeed in getting 
vour electric-speaking telephone to transmit vocal speech 
so that it was heard and understood from the receiver? 
Ans. Somewhere about June or July, 1875. The articula- 
tion of the Instrument was not entirely intelligible at this 
time, but I feel perfectly sure that many words were under- 
stood, although I can not recall the details of any particu- 
lar experiment made at this time when the words were fully 
understood. 

“Cross-Q. 282. Can you state the circumstances under 
which any experiment was made in June or July, 1875, at 
whieh any word was heard and understood through the in- 
struments? Ans. My recollection of these experiments is 
very vague, but | remember distinctly that on one occasion 
| was speaking to a membrane telephone (of the form 
inarked in this case as ‘ telephone of 1875’) in the top part 
of Mr. Williams’ factory, 109 Court street, Boston, while Mr. 
Thomas Watson was listening to an instrument in the work- 
shop below. I was interrupted by the sudden appearance 


125 
of Mr. Watson, who had rushed up stairs in a state of great 
excitement, and who declared that he had heard voeal 
sounds proceed from the instrument to which he had been 
listening, and that he could almost understand what was 
said. We then changed places, but IL was unable 
to hear anything on that occasion. This inabilitv I attrib- 
uted, at the time, to the noise of the machinery in the work- 
shop, and to the fact that Mr. Watson was unable to throw 
out his voice with sufficient force to set the membrane of 
his telephone into good vibration. I have a general recol- 
lection that numerous similar experiments were made dur- 
ing June and July, and that I, myself, obtained audible re- 
sults. It is my impression that a few common words or 
sentences were occasionally understood, but I can not give 
the details of any particular experiment in which this was 
the case. 1 only remember that the results were such as to 
lead me to the firm conviction that the speaking telephone 
was a fait accompli. In consequence of this, I took out a 
patent for the speaking telephone without waiting to obtain 
better results. 

“Cross-Q. 283. Am I to understand you that when your 
patent of March 7, 1876, issued, vou had attained no better 
results than the results which you attained in June and 
July, 1875? And if that is not your meaning, 
please explain more fully what you mean by the last part 
of vour last answer. Ans. That is my meaning. 

“ Cross-Q. 284. Did Mr. Watson assist vou in all your tel- 
ephone experiments in June and July, 1875? Ans. He 
did. 

“Cross-Q. 285. In the experiment to which you referred 
in answer to cross-question 252, when Mr. Watson inter- 
rupted you by rushing up and announcing that he had 
heard vocal sounds, he also informed you that he -ould not 
make out through the instrument what you said, did he 
not? Ans. He did: he said ‘he could almost understand 
what I said.’ 

“Cross-Q. 286. [le did not state any word that he 
thought he had heard, did he?” Ans. I don’t remember; | 
can not recall the experiment in any detail; I simply have 
the general remembrance of the excitement which he mani- 
fested, and of my disappointment at not being able to hear 
what he had. 

“ Cross-Q. 287. From his excitment I should judge that 
that experiment had produced better results than any prior 
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experiment: is that vour understanding? Ans. It may 
be So. 

“Cross-Q 288. When you exchanged places with him 
during that experiment vou were not able to understand 
anv words through the telephone, were vou? Ans. No. 

“Cross-Q 289. And if [understand you correctly, vou 
were also disappointed In not being able to personally Ver- 
ifv Mr. Watson’s statement as to the result obtained. Am 
| not correct? Ans. Yes: in regard to that experiment. 

“Cross-Q 290. Do you remember any other experiment 
which you made between that time and the issue of your 
patent of March 7, 1876, in operating, or attempting to op- 
erate, speaking telephones? Ans. Llremember that I made 
a number of experiments during June and July, the details 
of which I have forgotten.” 

Here is a manifest conflict of testimony. Upon close ex- 
amination, however, it will be found that, while the asser- 
tions made in his deposition produce, most decidedly, an 
impression wholly inconsistent with the tenor of the passage 
cited from his London lecture, vet all these expressions are 
so qualified and so shaded off as to their imputed reliability 
that not a single statement of fact, in conflict with the ex- 
plicit statements made by Mr. Bell in his London lecture is 
made positively and without the mention of circumstances 
which tend to detract from its reliability. 

The statement that he first succeeded in getting his ap- 
paratus to transmit vocal speech so that it was heard and 
understood *‘ somewhere about June or July, 1875,” taken 
by itself would be absolutely irreconcilable with the tenor 
of his narrative at London. But the reliability of this 
statement is immediately weakened by Mr. Bell, in the very 
next sentences, by showing that it was based upon his feel- 
ing of confidence, rather than upon his actual knowledge 
and detinite recollection. “The articulation of the instru- 
ment was not entirely intelligible at this time,’ neverthe- 
less, “ although I can not recall the details of any particular 
experiment made at this time when the words were fully 
understood,” vet, “I feel perfectly sure that many words 


were understood.” 
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“My recollection of these experiments is very vague,” vet 
“| remember distinetly that on one occasion,’ Mr. Watson 
declared “that he had heard vocal sounds proceed from the 
instruments to which he had been listening, and that he 
could almost understand what was said.” 

“He did not state any word that he thought he had heard, 
did he? | don’t remember; I can not recall the experi- 
ment in any detail; [simply have the general remem- 
brance of the excitement which he manifested, and of my 
disappointment at not being able to hear what he had 
And “he also informed you that he could not make out 
through the instrument what you said, did he not?” “Ile 
did ; he said ‘he could almost understand what I said.’ “I 
have a general recollection that numerous similar experi- 
ments were made during June and July, and that 1, myself 
obtained audible results.” “I remember that 1 made a 
number of experiments during June and July, the details of 
which I have forgotien. aa mv lInpression that a few 
common words or sentences were occasionally understood, 
but I can not give the details of any particular experiment 
in which this was the case.” “| can only remeber that the 
results were such as to lead me to the firm conviction that 
the speaking telephone was a fait accompli.” 

Under ordinary circumstances, were it absolutely 
necessary, one would find it not impossible in weighing 
together two such contradictory statements, to form for 
himself a reasonably certain conclusion as to the actual 
fact. This could be done by giving due and proper weight, 
on the one hand, to a class of assertions made eight vears 
utter the event and contessedly based pon vague recollee- 
tions, general remembrances and mere impressions, and 
upon the other hand, to positive unqualified statements, 
made in public, in an address delivered before a body of emi- 
nent scientific men, and at a time when the events were fresh 
in mind, and when, owing to the intense public interest in 
the subject, every detail in the history of the development 
ot the invention was eagerly welcomed 
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But, fortunately, we are relieved from the necessity of 
even considering the question In this phase of its presenta- 
tion, for we find upon examination that Mr. Bell has from 
time to time placed himself uponh record in a manner so 
unequivocal and has made such positive statements of the 
facts involved, that there would seen to be he room left 
for discussion 

The vear following the delivery of his London lecture Mr. 
Bell wrote his * Preliminary Statement in Speaking Tele- 
phone Interferences.” sworn to November 20, 1878, in which 
he again recited the history of the development of his in- 


vention. The facts, were then stated by him as follows ml. 


Vol. LV. Exhibits, page Laney) 

* Another instrument with stretched membrane was imn- 
mediately constructed and the experiment spoken of in said 
letter (of July Ist to Mr. Hubbard already quoted) was tried, 
of transmitting speech. One instrument was placed in my 
experimental roonln at thre Loy of the building and the other 
in the workshop below. I spoke from: my room to Mr. 
Watson and -e spoke to me from below. I heard nothing, 
but Mr. Watson soon rushed upstairs and said he could hear 
miv Voce but could not make out what seid. We then 
changed places, but with the same result: he heard miv 
voice but [ could not hear his. Lam unable to sav whether 
we used the instruments with a batterv or without, as on the 
previous occasion referred to in the letter to Mr. Hubbard. 
l am free to say that the results were hot as cood as I ex- 
pected, but | believed that the failure to obtain better results 
Was due to the ln perfect construction of the instruments, or 
to their parts not being properly proportioned. [fully be- 
heved that the elements combined ln that apparatus were 
capable of giving better results than | attained in these ex- 
periments, ana that thet struments embodied cll) important 
and valuable invention. [saw clearly that a current was 
induced different from that which attended the use of anv 
other apparatus with which [Tam acquainted, and which 
was characterized, not by makes or breaks of regular or ir- 
reoular intervals o1 even by Waves or inpulses of equal 
strength or duration, but by impulses which corresponded 
to the vibration oft the ‘all Which nioved the membrane | 
had combined clements which hiaacd never before been Coli- 
bined, and had produced entirely new results. 
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~ A few weeks after this I was obliged to go to Canada, and 
| was therefore compelled temporarily to suspend miv labors 
upon these inventions.” 

The next year, in 1579, Mr. Bell gave his deposition in 
the Dowd case, and at the close of his cross-examination his 
attention was directed to the foregoing passage, but without 
eliciting, either then or upon the re-direct examination, anv 
assertion in qualification of the definite statements of fact 
inade in the passage cited. (C. Vol. I, page 197.) 

“Cross-Int. 258. Does vour preliminary statement in the 
Speaking Telephone Interference, sworn to Nov. 20, 1878, 
contain the following: ‘ Another instrument with stretched 
membrane was immediately constructed, and the experi- 
ment spoken of in said letter was tried, of transmitting 
speech. One instrument was placed in my experimental 
room at the top of the building, and the other in the work- 
shop below. I spoke from my room to Mr. Watson, and 
he spoke to me from below. I heard nothing, but Mr. Wat- 
son soon rushed upsiairs, and said he could hear mv voice 
but could not make out what! said. We then changed 
places, but with the same results. He heard my voice, but 
| could not hear his?’ Ans. It does.” 

“Cross-Int. 259. The apparatus used in the experiment 
deseribed in this quotation was the apparatus deseribed in 
vour patent of 1876, on which this suit is brought, and de- 
lineated in Fig. 7 of the drawings. was it not? Ans. It 
was substantially similar. 

“ Cross-Int. 260. Do you remember any difference be- 
tween that apparatus used in that experiment and the ap- 
paratus described and shown in the patent? Ans. I do. 
The transmitting and receiving cones shown in the patent 
were not employed. The armatures used in the experi- 
ment referred to were hinged to the uncovered leg of the 
magnet by a strip of leather. The coils used in the experi- 
ment were not specially adapted for use upon a line. Lam 
not sure also whether any battery was used in the experi- 
ment. 

“Cross-Int. 261. Do you remember anvthing more in re 
gard to the construction of that experimental instrument, 

either as to what it did contain and the patent does not, or 
to what it did not contain and the patent does? Ans. The 
experimental instrument had an arrangement for strain- 
ing the membrane and a frame-work for holding the mag- 
net, which are not shown in the patent.” 
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On the direct examination at that time Mr. Bell's atten- 
tion was also particularly directed to the passage already 
cited from his London lecture, when he further testified as 
follows (Lbid. page Li2): 

Int. 174. I call your attention to vour London lecture, 
delivered before the society of telegraph engineers, extracts 
trom which have been put in evidence for the defendant; 
please state the circumstances under which vou delivered that 
lecture”? Ans. I was invited to deliver a lecture before the 
society of telegraph engineers for the purpose of showing the 
various steps that had resulted in a speaking telephone. I 
accepted the invitation and a special general meeting of the 
society was called. I delivered the lecture on the 31st of 
(ctober, 1877, without notes, giving the various stages as 
well as | could from memory, as I had no memoranda with 
me to which to refer. 

“Int. 175. I eall your attention to the extract on page 
407 of that lecture, which the defendant has put in on page 
183 of the record. State what experiment it was that you 
had in mind and which vou there referred to in the 
following sentence: ‘My friend, Mr. Thomas A. Wat- 
son, Who assisted me in this experiment, declared that he 
heard a faint sound proceed from the telephone at his end 
of the circuit, but I was unable to verify is assertion.’ 
Ans. I gave my recollection of the result of the first ex- 
periment made with the membrane telephone referred to in 
my seventy-fourth answer. (previously cited, aufe page —.) 

“Int. 176. At the time you gave vou London lecture, 
what was vour recollection as to the receiver used at that 
time, and as to whether vour two first membrane telephones 
were made at the same time or at different times? Ans. 
It was my recollection that immediately upon perfor- 
ming the experiment illustrated by Fig. 22 and deseribed 
in my seventy-first answer, (ante page .) I gave my 
instructions to Mr. Watson to have two membrane tele- 
phones constructed: that they were constructed within 
a few davs, and tried, with the results noted in the 
passage quoted in the preceding question. My impression 
at the time of mv lecture was that miv first two membrane 
telephones were constructed at the same time, and that one 
of them was used as a receiver in mv first experiment. 

“Int. 177. State whether you did or did not, before the 
issue of vour patent of March 7, 1876, construct or use any 
membrane speaking telephones other than the two of which 
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Exhibits 19, 22 foriginal Nos. 51, 54] (see vour seventy- 
sixth and eighty-seventh answers) are auplicates? Ans. I 
did not. 

“Int. 178. Whai did you mean by the following passage 
from page 407 of your London lecture. ‘The results, how- 
ever, were unsatisfactory and discouraging?’ Ans. I ex- 
pected so much that | was naturally disappointed to be un- 
able ravself to hear the results [ had anticipated. 

“TInt. 17%. Were vou or were you not discouraged by these 
discouraging results? Ans. I was not. I wavered in a 
full and firm belief that I had solved the problem of the 
transmission of articulate speech electrically, and that the 
apparatus we had constructed ‘could be used for that pur- 
pose. 

“Int. 180. When did vou first construct a membrane 
telephone with a piece of clock spring about the size and 
shape of your thumb nail, glued to the centre of the dia- 
phram’? Ans. Shortly after the granting of my patent of 
March 7, 1876: I think within the month of Mareh.” 

While Mr. Beil would apparently have the sentence: 
“My friend, Mr. Thomas A. Watson, who assisted ime in 
this first experiment, declared that he heard a faint sound 
proceed from the telephone at his end of the circuit, but | 
was unable to verify his assertion,” now understood as hav- 
ing been uttered with reference to the first experiment 
made with a single membrane instrument combined with a 
harmonic receiver, it is noticable that he makes no quali- 
fication whatever, either as regards the statement of fact 
contained in that sentence, or of the succeeding expression : 
“After many experiments attended by the same only par- 
tially successful results, etc.” While in his last quoted 
answer Mr. Bell tixes beyond question the date of the con- 
struction of the instruments referred to in the immediate 
context, and concerning which Mr. Bell had stated, “ We 
were then enabled to obtain distinctly audible effects,” as 
being subsequent to the granting of his patent of March 7, 
LS76. 

This was re-affirmed by Mr. Bell, and without qualifica- 
tion, when his attention was again directed to the subject 
in 18835. (C. Vol. 2, page 1650. Cross-Q. 472.) 
jut upon his examination in the Dowd case in 1879, Mr. 
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Bell was asked to make independently another statement 
of the facts, when he testified very briefly as follows 
(Ibid. page 145): 

“TInt. 90. Did you try these two telephones in July, 1875, 
one as transmitter and one as receiver; and if so, where 
and with what results? A. I did. One of the instru- 
ments was placed in the room at the top of Mr. Williams’ 
building, and the other in the workshop below. I spoke to 
one of the instruments while Mr. Watson listened at the 
other, and vice versa. I do not remember with any great 
distinctness the details of the experiment, but I have a dis- 
tinct recollection that during the course of the experiments 
Mr. Watson rushed up to the room at the top of the build- 
ing where I was and informed me that he could distinctly 
hear me speaking, although he could not quite make out 
what I said. He had satisfied himself that the sounds he 
had heard, had been produced by the membrance telephone 
to which he had been listening. 

“Int. 91. Was Mr. Williams’ work-shop a quiet place or 
a noisy place at the time that you tried these experiments? 
Ans. A very noisy place.” 

Upon comparing together these additional statements, 
which all tell one and the same story, we are compelled to 
believe that story, that it was the whole story, and that if 
Mr. Bell could have truthfully made it stronger, when the 
events were comparatively fresh in mind and when there 
was every inducement to do so, he would have done it- 
Under the circumstances of each case, the demand was 
made upon him to detail explicitly the actual results at- 
tained with these instruments and without reservation or 
qualification except that in the last case cited the demand 
was limited to the results obtained in July, 1875. Even 
this limitation was immaterial, since he has expressly stated 
in answer to Cross-Q. 285 (already quoted) that when his 
patent of March 7, 1876, issued, he had attained no better 
results than the results he had attained in June and July, 
1875. 

We are therefore forced to the conclusion by the weight 
of Mr. Bell’s own testimony, that with these instruments 
Mr. Bell, in fact, “heard nothing,” and that Mr. Watson 
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“heard a faint sound” from Mr. Bell’s “ voice,” but “ could 
not make out what was said;” in a word, that Mr. Bell was 
unable to hear a sound from these instruments, while Mr. 
Watson, hearing a sound, was unable to distinguish a word; 
and that it was only from aconstruction made subsequently 
to the granting oi the patent, that they were “enabled to 
obtain distinctly audible effects.” 
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But we are not compelled to rest our conviction of the 
truth upon Mr. Bell’s statements alone. It is confirmed by 
the statements of everv witness in the record, whose testi- 
mony bears upon the subject. 

Mr. Watson, who was Mr. Bell’s assistant during all these 
experiments, testified in his direct examination in the 
Dowd case as follows (C. Vol. I, page 203): 

“Int. 11. Please look at the permanent magnet now 
shown you, and which is the one produced by Mr. 
Bell in answer to Int. 75. State whether it is or is not the 
permanent magnet referred to in your last answer, and 
whether it is or is not in the same condition it was in when 
vou so used it?) Ans. It is the identical magnet then used, 
but has since been mounted on a standard and painted. 

“Int. 12. When did Mr. Bell direct you to make the first 
membrane telephone vou ever saw, and when did vou make 
it? Ans. June 2, 1875; the same day that the experiment 
noted in my ninth anwer took place, and immediately after 
it. I think I completed the instrument the next day, but 
certainly within three days. 

“TInt. 13. Describe the first experiment vou tried with 
it. Ans. We had a line running from the attie of Mr. 
Williams’ factory to the third story. In the attic we con- 
nected to this line the membrane telephone. In the third 
storv we connected a harmonic receiver. I shouted into 
the membrane telephone. Mr. Bell listened at the receiver. 
[ think he heard nothing. We changed places. He 
shouted at the telephone and I listened at the receiver. I 
could hear a faint sound. Wewere not able to use the 
instrument but a very short time, as the membrane got 
torn. I do not remember whether there was a battery in 
circuit or not but I think we tried it both with and without. 

“Int. 14. Did vou afterwards make a second membrane 
instrument, and if so, when? Ans. I did; some time 
during the following month or six weeks. 

“Int. 15. Do vou remember trying two membrane tele- 
phones, using one Instrument as a transmitter, and the 
other as a receiver? If so state where such experiment 
was made and the results obtained in it. Ans. Ido; the 
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experiment was-made on the line described in my thirteenth 
answer. I think the results were a slight improvement on 
what we had previously obtained. My recollection of this 
experiment is confused with that which preceded it, ex- 
tending through the month of June, 1875.” 

Mr. Watson was re-called August 28, 1882, when he fur- 
~ ther testified as follows (J/i/., page 509): 

“Int. 120. If vou have any memorandum of articulate 
~peech transmitted by vou and Mr. Bell with a liquid 
transmitter in March, 1876, will you please read it? Ans. 
[have such memorandum from a note book I was using 
at that time. It readsas follows: 


March 10, 1876. 

“*\r. Watson come here; | want vou. How do you do? 
(:od save the Queen!’ and several other articulate sounds. 

“Tnt. 121. When you heard that at the receiver, who was 
speaking into the transmitter? Ans. Mr. Bell. 

“Int. 122. Where was the experiment? Ans. Between 
two rooms at Mr. Bell’s laboratory, No. 5 Exeter Place. 

“Tnt. 125. What liquid, if vou remember, was used? 
Ans. Water, with a little sulphuric acid in it. 

“Int. 124. Of what material, if you remember, was the 
wire which was attached to the membrane and dipped into 
the iquid? Ans. Platinum.” 

Upon his cross-examination he then gave the following 
testimony (Lhid., page 511): 

“Cross-Int. 154. In that experiment of March 10, 1876, 
did you make the memorandum in your memorandum 
book at the time of your experiment? Ans. I did; either 
the same evening or the next morning. 

“Cross-Int. 155. Did vou make memorandum of all 
the words that were spoken into the transmitter, or only of 
such as were heard at thereceiver? Ans. Only such as 
[ heard. | 

“Cross-Int. 136. I suppose a great deal was spoken | 
into the transmitter which vou could not hear at the re- 
ceiver, was there not? Ans. I have no positive recollec- 
ition as to how much I heard, or as to how much was said. | 
[ know, however, that the result of the experiment created 
great enthusiasm in my mind.” 

“Cross-Int. 142. In your answer to Cross-Int. 136, you 
sav that the result of that experiment created great enthu- 
slasm in your mind; why was your mind so greatly excited 
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over that? Ans. Because the results were so much of an 
improvement on what I had previously heard in the tele- 
phone line. 

“Cross-Int. 145. Was that the first time that vou had 
heard speech successfully transmitted over a telephone line? 
A. 1 had heard the previous summer the sound of Mr. 
Bell’s voice through the telephone, but not nearly so well 
as on the March 10, 1876, experiment. 

“ Cross-Int. 144. Prior to March 10, 1876, had you ever 
heard and understood any spoken words through a tele- 
phone—I mean through any electric telephone? A. [have 
no recollection of having heard more than the sound of Mr. 
Bell’s voice prior to that experiment, but I can not positive- 
ly assert that such was the case. 

“Cross-Int. 145. In brief you have no recollection of 
ever having heard a word through any electric telephone 
prior to March 10, 1876; is not that the fact? A. The only 
recollection of experiments on speaking telephones prior to 
March 10, 1876, that I have, is that conveyed in my an- 
swers to Ints. 15 and 15, p. 205 in this case. 

“Cross-Int. 146. By referring to said thirteenth and 
fifteenth answers, | find that they do not definitely answer 
the question which I have just asked. I therefore repeat 
the question, and call for a definite answer to it. Ans. J 
have HO recollection of having nnderstood anything that was 
said through the te lephone pp ior to Mareh Lt), IS76. 

“ Cross-Int. 224. When was the first time that you ever 
heard and understood words transmitted over a telephone 
line by means Of a magneto-transmitter”? Ans. My recol- 
lection now is that I heard and understood words from a 
magneto-transmitter shortly after Mareh 10, 1876. 

“Cross-Int. 225. Is that Magneto-transmitter illustrated 
here in any of the cuts in evidence in this case? Ans. I 
do not remember precisely what it was, but it was similar 
to Exhibits 26 or 27. 

“Cross-Int. 226. To the best of your recollection, how 
long after March 10, 1876, was it that vou first heard spoken 
works successfully transmitted over that magneto iInstru- 
ment? Ans. To the best of TAY recollection during March 
or April, 1876. 

“Cross-Int. 227. That instrument had a membrane dia- 
phragm, | Suppose, had itnot? Ans. I think it had. 

“Cross-Int. 228. Describe the armature, its size, shape, 
material and manner of attachment to the diaphragm in 
that instrument. Ans. All that | can remember about it 
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is that it consisted of a piece of clock spring shellacked to 
the membrane. Ido not remember the dimensions at all. 

“Cross-Int. 220. Was that the first magneto instrument 
Which had a metal armature attached to and supported 
only by the diaphragm? Ans. It was the first | remem- 
ber, 

“Cross-Int. 230. Who made that instrument, and when? 
Ans. I think I did just before it was tested. 

“Cross-Int. 251. It was made after March 10, 1876, was 
it not? Ans. According to my recollection.” 

These reluctant admissions, fairly forced from the wit- 
ness, impress one with a profound sense of their truth, and 
serve but to deepen the conviction at which we have al- 
ready arrived. 

The only other witness who has testified upon the sub- 
ject is Mr. Gardiner G. Hubbard. His testimony was given 
in the Dowd case in 1879, as follows (Drawbaugh IV Ex- 
hibits, page 957): 

“Int. 10. All the letters dated at Salem, refer to certain 
upparatus which the writer says he was using or experi- 
menting with at Salem or Boston. Did vou see anv of the 
apparatus referred to in each of those letters respectively, 
and if so, when and where, for the first time. Ans. I made 
an arrangement with Mr. Charles Williams, Jr., manufac- 
turer of electrical instruments, bv which he furnished ma- 
chinerv, and one of his workmen, Mr. Watson, to make 
such instruments as Mr. Bell requested. | was in the habit 
of going very frequently to Mr. Wiiliams’ shop to see what 
was going on, and believe that I there saw the various in- 
struments, as well as many others described in these letters. 
I was more particular to see the things deseribed in the let- 
ters, as they were supposed to be of the most Importance, 
and should have noticed if there was any omission of the 
things described in the letters. Most of them I have a dis- 
tinct recollection of. On further reflection, I think Mr. 
Bell may have made the first arrangement with Mr. Will- 
jams. 

“Int. 11. Do you remember any apparatus or experi- 
ment made at the time of those letters, in which a sound 
was made on the receiving instrument, by plucking with 
he finger, or by any other mechanical means, a reed on 
he transmitting instrument? If so, state whether vou saw 
h an exhibition more than once. Ans. I recollect dis- 
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tinctly what Mr. Bell calls the steel reed described in his 
letter of July 7, 1875, plucking it by the finger and listening 
to the corresponding instrument vibrating, and think he 
had a bellows there which he operated, but ain not so con- 
tident as to the bellows. 

“Int. 12. State whether or not you remember, during 
the period of these letters, seeing Mr. Bell have an ap- 
paratus in which the reed Was attached to a membrane, 
and if so, how was the membrane to be moved or vibrated? 
Ans. I remember distinctly two instruments, to each of 
which a membrane was attached, and I think a reed was 
fastened to the membranes, but 1 am not certain, and that 
he undertook to speak to one membrane while Mr. Watson 
or myself was to hear at the other instrument. The instru- 
ments were so arranged that the membranes could be 
stretched till they were quite tight, like a small drum 
head. I could hear a sound, but could never distinguish 
any spoken words.” 

Discussion is unnecessary. The testimony of these wit- 
nesses has established the fact bevond controversy. But 
even the possibility of a reasonable doubt Is effectually rc- 
moved by the production in the record, of a memorandum 
in Mr. Bell's own handwriting, made bv hin: December 2S, 
IS75. containing an exact statement of the results obtained 


_— 


with these Instruments. 

Mr. Bell has testified concerning this memorandum as 
follows (C. Vol. 1. page 158): 

“Int. 125. Please look at the pmtper Tow shown vou, 
state who made it Ans | «lid 

“Int. 126. When and where and for what purpose? Ans. 
| made it at the (Jueen = Hotel. Toronto, on the twenty- 
eighitlh dav of December, LS75, for the information of the 
Hon. George Brown 

“TInt. 127. What occasion had you to give him informa- 
tion on the matters shown in that paper? Ans. | expected 
to conclude arrangements for having him take out our pat- 
ents in England for me, and made this drawing to illustrate 
certain of mv Inventions 

“Int. 128. Is that the same Mr. (,eorge brown spoken 
of in vour letter to Mr. Hubbard of September 28, 1875, 
which was read as part of vour one hundredth answer? 
Ans. It is 


‘Int. 12%. State generally what inventions or what ap- 
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paratus that paper shows. Ans. The invention and ap- 
paratus described in my United States patent, dated Marcl: 
7, 1876. 

“Int. 1380. There appears to bea memorandum on the 
back of it not in your handwriting. Who wrote that? 
Ans. The Mr. George Brown referred to. 

“Int. 131. In whose possession did you leave it after you 
made it, and when did vou next see it? Ans. I left it in 
the possession of the Hon. (seorge Brown in Toronto, on 
the twenty-ninth day of December, 1875, and I next saw it 
in Toronto on the 12th of November, 1878, and requested 
Mr. Brown to intrust itto Mr. Thomas A. Watson, who 
brought it on to Boston 

Complainants put in evidence the paper referred to, and it is 
marked “ Complainants Erhibit 25, Bells Toronto Drawing. 
w. i Preble, Jr., ERraminer.” | Original number 37} 

The following is a fac-simile of one of the sketches in said 
drawing. 


i 
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Upon his italia Mr. Bell further testified re- 
garding these sketches as follows (C., Vol. Il, page 1657): 
“Cross-Q. 492. Complainants’ Exhibit No. 25, Bell's 
Toronto Drawing, printed opposite page 32 of the com- 
plainants’ exhibits in this case, contains certain sketches, 
three in number. Under one of them are the words, 
‘Present form of multiple telegraph. One main battery 
closed circuit. Communication in both directions without 
induction coils. Patents not vet applied for. A. G. Bl 
“Under another of them are the words, ‘ Discovery that 
led to the above form of multiple telegraph, and under 
another are the words, ‘First attempt to transmit the hu- 
man voice. The varying pitch of the voice could be dis- 
criminated, but not the quality. A sort of muttering effect 
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was perceived at the receiving end when a _ person talked 
very loudly at the other end. 

“In the original paper here referred to, in whose hand- 
writing are the words that | have quoted from it? Ans. 
In mv handwriting 

“Cross-Q. 493. If Lunderstand vourtestimony correctly, 
that paper was made by vou at Toronto, Canada, Decem- 
ber 28, 1875, to show to Hon. George Brown, whom you 
were endeavoring at that time to induce to become interested 
with you in procuring an English patent on your Invention 
and to furnish capital therefor; is my understanding cor- 
rect? Ans. Yes; | expected him to take out other foreign 
patents as well as English. 

“ Cross-Q. 494. On that paper the sketch immediately 
over the words ‘first attempt,’ etc., bears a striking resem- 
blance to Fig. 7,of vour patent of March 7, 1876; was the 
sketch made as a copy of that figure, or was the figure in 
the patent a copy of the sketch? Or were the figure and 
the sketch madeindependently of each other to represent 
the same idea in your mind? Ans. Both thissketeh and 
Fig. 7 of the patent were intended to illustrate the form 
of speaking telephone at which I had then arrived.’ 

The explanatory passage accompanying the sketch which 
Mr. Bell declares was “ intended to illustrate the form of 
speaking telephone at which I had then arrived’’ and writ- 
ten by him at Toronto, December 28, 1875, to be shown to 
Mr. Brown in explanation of the very matter in which he 
was then endeavoring to induce him to become personally 
interested, must be regarded as a Jona fide statement by Mr. 
Bell, in the strongest permissible language of the actual re- 
sults that had then been achieved in this first attempt to 
transmit the human voice. 

These results were summed up in the explicit statement 
that. m The varying piteh of thie VOI«E could hi discriminate d. hut 
not the quality. A sort of maiutte ring effect Was perce ived at the 
rece ing ond whe wea j* rsouw talked i¢ ry loudly at thre othe i end.” 

The evidence upon this point is so absolutely overwhelm- 
ing that even complainants’ able counsel, appreciating its 
force, was compelled to admit in his recent argument in the 
telephone case, at New Orleans, before the United States 
Circuit Court, for the Eastern District of Louisiana, that 
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the results got from these instruments did not, in fact, 
amount to the intelligible transmission of articulate words. 
Although, in justice to the counsel, it should be stated that 
this admission was very shrewdly coupled with an assertion, 
by way of avoidance, that certain conclusions were drawn by 
Mr. Bell at the time, “ nevertheless,” and notwithstanding, 
the existence of the facts as admitted. The entire passage 
from the printed argument is as follows: 

“Mr. Bell’s letters of 1875 show, that he was striving to 
devise some variation in his instruments which should ena- 
bie them more effectively to carry out his plans, when, in 
the course of an experiment ‘on another subject, he acci- 
dentally discovered that what he had supposed to be a serious 
objection had no real basis. He instantly caused to be made 
a membrane telephone, and subsequently tried that and 
another together and got results, but which, it is claimed, and 
probably truthfully, did not amount to the intelligible 
transmission of articulate words. Nevertheless, he was sat- 
isfied that it was a mere question of good mechanical con- 
struction of insiru:ments, and that he had made the inven- 
tion.” ’ Arguinent of my de NStorrow, for Complainants,’ page 
oO.) 

Every circumstance in the case is consistent with the 


conclusions to which we have been driven. 


Thus, for example, Mr. Gardiner G. Hubbard had _ pre- 
viously made an arrangement with Mr. Bell under which 
he was to write to him from time to time regarding the 
progress made in the development of his inventions, that 
the letters might be preserved as evidence, if required, in 
‘ase of litigation. The arrangement was narrated by 
Mr. Hubbard in his deposition as follows (C. Vol. [V Exhib- 
its, page Yo6): 

“Ans. 7. Mr. Bell, at my request, was in the habit from 
time to time of writing letters to me recording the progress 
that he made, that I might have the knowledge of what he 
was doing, and evidence to be used if it should be required, 
as I believed his inventions would be of very great pecun- 
iary value, and therefore probably litigated, and by refer- 
ence to these letters I have refreshed my recollection of these 
subjects.” 
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No letter has been produced giving the slightest detail 
regarding the results attained with the two membrane in- 
struments, although Mr. Bell stated in his letter of July 1st, 
that he hoped to try them together the very next day. 
While, on the other hand, the expressions contained in his 
letter of August 14th, which will be hereafter quoted, breathe 
a hope that, “the future will discover means of utilizing 
currents obtained in this way,’ and the belief that, “when 
we can create a pulsatory action of the current which is the 
exact equivalent of the aerial impulses, we shall certainly 
obtain exactly similar results,’ while the shrewd suggestion 
is made regarding the magneto-electric current that,“In its 
present undeveloped state, it might be unwise to let Gray 
know anything about it, unless, indeed, we could secure the 
principle of it ina patent.” 

The most creditable explanation of this remarkable 
silence is that “the results were unsatisfactory and dis- 
couraging,” and that any letters detailing them were better 
left unwritten. 3 

Again, Mr. Bell produced (C. Vol. 1, pp. 152-4) rough 
drafts of some of the claims he originally drew in October, 
1875, in preparing the specification for his patent of March 
7, 1876. Among them were the following: 

“3. The phono-telegraph, whereby two or more vocal or 
other sounds, differing in pitch, loudness and timbre, can be 
transmitted singly or simultaneously along a single wire, 
by causing electiical undulations upon the wire, similar in 
form to the aerial vibrations accompanying said vocal or 
other sounds.” 

“6. The method of and apparatus for transmitting simul- 
taneously sounds differing in ‘timbre’ as well as in pitch 
and loudness.” 

“3. The phono-telegraph, whereby the exact pitch, loud- 
ness and timbre of voeal or other sounds can be transmitted 
telegraphically, by causing the body by whose motion un- 
dulations are induced upon the line wire to copy exactly 
the aerial vibrations accompanying said vocal or other 
sounds, and hence to induce upon the line wire electrical 
undulations similar in form to those occurring in the air.” 
These were expressions directly in accordance with his 
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theory of the operation of the magneto-electric current; but 
in the final draft of his specification, all reference to the 
transmission of the timbre of a sound was omitted. Had he 
actually succeeded in transmitting the timbre or quality of a 
sound (which is the essential characteristic of articulate 
speech) it is inconceivable that he should have omitted all 
reference to this crowning excellence in both specification 
and claim. 

Other circumstances might be mentioned, such as the 
cessation for months of all experimental labor, the dis- 
charge of Mr. Watson, ete., which indicated a “ discourag- 
ing” rather than inspiriting state of affairs, but we must be 
content with the citation of an additional bit of testimony 
given by Mr. Watson in the Dowd case (C. Vol. 1, page 205): 

“Int. 24. Have you tried to transinit articulate speech 
with the instruments, Exhibits 19, 20, 21, 22. and 23? If 
so, state when, where and how, and with what results. <A. 
| have. On Saturday July 5, 1879, I tried the membrane 
telephones Exhibit. 19 and 22 on a line between two parts 
of the building, 40 State street, with the circuit arranged as 
in Mr. Cross’ third answer, using the sheep skin diaphragms 
Exhibits 20 and 25, and the heavy armatures Exhibit 21 
and another one like it, which [now produce. I carried on 
conversation with Prof. Bell successfully, using three cells 
bichromate battery, the same that Mr.Cross deseribed. 

“On Monday, July 7th, | placed the instruments in circuit 
between the attic and third story of Mr. Williams’ manu- 
factory. under almost precisely the same conditions as the 
experiment of June 2,1575. I could hear occasionally very 
faint sounds. The battery used was two large bichromate 
cells. We then carried the instruments to 40 State street, 
and tested them aguin on the same circuit as on the Sth 
with as good results as obtained that day.” 

“TInt, 25. Please state how the results which you ob- 
tained in the trials just mentioned compare with the results 
obtained in the trials of June and July, 1875. If there is 
any difference, state what, in your opinion, is the cause of 
it? Ans. . In the experiment of July 7, 1879, at Mr. Will- 
iamms’ workshop, I do not think the results were any better, 
if as good, as those obtained in June or July, 1875, but the 
results obtained at 40 State street, on July 5, 7 and 9, 1879, 
were decidedly better. The reason why the results were 
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better at 40 State street is, in my opinion, due to the fact 
that we were in a very quiet place, and that we were more 
practiced in listening for faint sounds than in 1875.” 

It thus appears that in 1579, at the trial of certain instru- 
ments in a particular location, Mr. Watson “could hear 
oceasionally very faint sounds,” and this performance is 
made by him a standard of comparison, by which he is = 
enabled, incidentally, to inform us as to the effects actually 
observed by him in June and July, 1879. 

He savs with charming ingenjousness, “I do not think 
the results were any better, if as good, aus those obtained in 
June or July, 1875.” 

But these results were simply hearing, not words, but 
occasionally very faint sounds. 

The mind is inevitably led, under the circumstances, to 
the natural conclusion that in making this comparison no 
marked difference in the results was perceptible to Mr. Wat- 
son, and that the effects perceived were, in fact, substan- 
tially similar in the two cases. 


caisson 


XVI. 


We are now called upon to meet the very problem that 
was then presented to Mr. Bell. 

He had ceased all further experimental work, as shown 
by his testimony. (C. Vol. 2, page 1581.) 

Cross-Q. 207. You state in vour last answer that ‘ few. 
if any, experiments of any kind were made between the end 
of July and the date of the patent.’ I judge from that 
statement that vou can not remember of any experiments 
having been made between the end of July and the date of 
the patent; am I correct? Ans. Yes.” 

The great excitement he had undergone, the intense 
thought and the severe application given to his work, to- 
gether with the alternations of hope and disappointment 
had made him sick, and Mr. Watson as well: 

“ Then came the experiments of June 2, 1875. This was 
followed by a period of great excitement over the speaking 
telephone—a period of constant experiment and sleepless 
nights. During this period my mind was also much wor- 
ried by domestic matters and by pecuniary distress; and all 
these things combined led to a complete breakdown of my 
health about the end of July or the commencement of Au- 
gust.” (C. Vol. 2, page 1665. Ans. 521.) 

“ About the end of July, the experiments were suspended 
on account of the illness of Mr. Watson, and when he had 
recovered | wasin no condition to resume work. By about 
the commencement of August my health had completely 
broken down, and during that month I hardly left Salem, 
excepting for an occasional visit to Mr. Hubbard’s house in 
Cambridge. I made no experiments during this month, 
but occupied my time in thinking and pondering over the 
experiments that had been made in the preceding months. 
About the end of August or the first of September I left Sa- 
lem for my father’s house in Canada.” 

In thus thinking and pondering over the subject, the 
question naturally arose: What could he do under the 
circumstances to profit by the occasion? 

To justly apprehend the situation, let us glance over the 
past, in the briefest possible resume, of the history down to 
this point. 
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Mr. Bell’s attention had been directed at an early date to 
the great problem of the electrical transmission of speech. 

In November, 1873, by the study of an article upon “ The 
Acoustic Telegraph” he had acquired a knowledge of what 
had been accomplished by his predecessors in this direction 
and of the underlying and fundamental principle through 
the application of which the solution was to be sought. 
This was, that sound was to be reproduced at a distance in a 
receiver by electrically reproducing in that receiver the 
identical vibrations imposed by the original sound upon the 
transmitter. In 1874 he was led to the clear apprehension 
that the making and breaking of the circuit, effected by the 
transmitters previously employed, was only the first step 
toward the practical development of that great principle, 
inasmuch as its power was limited to the production of 
vibrations in the receiver which corresponded only in rate 
of succession to the vibrations in the transmitter, thus re- 


producing a sound in the single quality of pitch alone. 

He then formed the brilliant conception that by effecting 
an arrangement of the armature in the transmitter, so that 
it should vibrate in front of its electro-magnet in exact cor- 


respondence with the air vibrations produced by a sound, 
these vibrations would, by their movement, induce upon 
the circuit the flowing of a vibratory current, which would 


correspond in its oscillations exactly to the vibrations of 


th >» armature, and consequently to the aerial impulses pro- 


duced by the sound. 

The rate of the oscillations in this current would corres- 
pond to the rate of the vibration of the armature, and con- 
sequently to the pitch of the sound; the intensity of each 
electrical impulse would vary directly with the amplitude 
of the vibration of the armature,* so that it must likewise 
correspond to the loudness of the sound; while the polarity 
or direction of the electrical impulse would correspond ex- 
actly to the direction of the motion of the armature in its 


*For the rate of this vibration fixes the definite time within which each 
single vibration is performed, and the greater the amplitude passed through 
during this time, the greater is the motion of the armature and the more in- 
rense the electrical impulse produced. 
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vibration, and lence to the alternate condensations and 
rarefactions constituting the aerial sound-wave movement. 

The “make and break” current previously employed 
passed, in its operation, throu. only one phase of varia- 
tion, to wit: variation in the rate of succession of the elec- 
trical impulses, these impulses varying neither in their in- 
tensity, nor in their polarity or direction of movement. 

But on the other hand, and in severe contrast, here was 
a current which, by a fundamental law of electricity, must 
always correspond exactly in every phase of its charge with 
the variations taking place in the movement of the vi 
brating armature which is inducing it. Every irregularity 
and every intricacy of that movement, whatever be it- 
cause or origin, must produce a strictly corresponding vari- 
ation in the current which that very movement is at the in- 
stant in the act of generating or causing. 

The clear apprehension of this fact, or law of electricity 
convinced Mr. Beil, per force that this current, thus pro- 
duced, was precisely the instrumentality which would do 
the work, could it but be made available for the purpose. 

The great principLE which he then conceived was, the 
transmission 6f speech by the generation of this current by 
the vibrations of an armature corresponding exactly to the 
air vibrations accompanying the sound. 

Could this principle be actually embodied in an appara- 
tus which should strictly fulfill these conditions, its “ mode 
of operation” would be such that, theoretically, speech must 
be transmitted. 

There were, obviously, two practical conditions, both 
necessarily involved in the very conception of the possible 
embodiment of that principle in a working apparatus. 

First. The construction and arrangement of the arma- 
ture must be such that its vibrations would, in deed and in 
truth, be actually similar in form to the vibrations of the 
air accompanying the sound, as otherwise the quality of the 
sound would be lost, speech would not be reproduced, and 
there would be no actual embodiment of the principle in a 
material form. 
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Second. The metallic armature must be of such size, form 
and density that these very vibrations would induce or 
cause electrical impulses of sufficient power to produce au- 


dible vibrations in the receiving armature, as otherwise the 
apparatus would be useless for any practical purpose. 

The happy accident of June 2, revealing to Mr. Bell the 
fact that mechanically vibrated armatures could induce 
electrical impulses strong enough to set a receiving arma- 
ture into audible vibration, convinced him that the accom- 
plishment of the second of the above mentioned conditions 
was within the range of possibility and the legitimate hope 
of attainment. 

In regard to the fulfillment of the first condition, he says 
(C. Vol. IV, Exhibits page 1008): 

“My mind immediately recurred to the use of a mem- 
brane as a means of operating an armature so as to corre- 
spond to the vibrations of the air caused by vocal sounds, and 
either on the same day, or shortly after, | gave orders for 
the construction of two instruments in which the armature 
of an electro-magnet should be moved by the vibrations of 
a stretched membrane, to which it was connected.” 

The instruments were constructed, but to his disappoint- 
ment they proved, as we have seen, to be an utter faiiure in 
the transmission of speech. The armature neither vibrated 
“so as to correspond to the vibrations of the air caused by 
“ yocal sounds,” nor produced electrical undulations “ simi- 
“Jar in form to the vibrations of the air accompanying the 
“said vocal or other sounds.” 

The principle had not been given an embodiment in a 
practical or working apparatus. The great problem of the 
actual transmission of speech electrically had not been 
solved. The world was not yet possessed of a telephone 
capable of transmitting, however feebly, even a single word 
of articulate speech. 

At the very best test that he could afterwards report, the 
most noticable results he could mention were that he, Mr. 
Bell himself, heard nothing, while Mr. Watson heard a faint 
sound. Or, to give Mr. Bell the benefit of the most favor- 
able statement he made to Mr. George Brown the day he 
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procured his signature to the contract. ‘“ The varying pitel 
of the voice could be discriminated, but not the quality. A 
sort of muttering effect was perceived at the receiving end 
when a person talked very loudly at the other end.” 

This was the most that Mr. Bell and Mr. Watson had 
been able to accomplish after two months of the severest ap- 
plication, during “a period of constant experiment and 
sleepless nights.’’ 

His efforts exhausted, he abandoned all further attempt 
for the present, if that is the meaning of his discharge of 
Mr. Watsén and his cessation from all experiments during 
the succeeding months, and until after his return from 
Washington in March, 1876, and, looking over the whole 
ground, he sought diligently for something that could be 
saved from the failure. 

Thinking and pondering over the matter he fifally con- 
cluded that. inasmuch as Mr. Watson had been able to hear 
a faintsound, oi which the pitch could be discriminated, but 
unfortunately not the quality, the essential characteristic of 
speech, there were yet further possibilities in store in the 
future, and that the production of this magneto-electric cur- 
rent was simply the key to still greater things. 

He was convineed that his theory was correct and that his 
principle was a right one; that, while he had utterly failed 
to embody that principle in a working apparatus which 
would transmit speech, although through no fault of his 
own, but because of the inherent difficulties involved in the 
practical problem, the future might discover means of utiliz- 
ing this current in actual service through any distance and 
from place to place. He felt absolutely sure that, when 
means should be discovered, which in their operation would 
actually produce a pulsatory action of the current in exact 
equivalency of the aerial impulses, there would certainly be 
obtained exactly similar results. 

In this full confidence, he then and there determined to 
forestall the future, and to patent the principle, so that 
hereafter, should any rival succeed where he had failed, he 
could appropriate to himself the fruits of that success, by 
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virtue of a superior right. This was the purpose upon which 
he finally resolved, and which he has plainly and unmis- 
takably avowed in his own testimony. (C. Vol. II, page 


L674.) 

“Q@. 561. You say that you occupied vour time in think- 
ing and pondering over your experiments; if you had any 
paper written during that month of August, 1875, which 
expresses your state of mind and your conclusions from all 
that you had thought and done up to that time, upon the 
subject of your invention, set forthin your patent of March 
7, 1876, will you please read it? Ans. On the 14th of 
August, 1875, | wrote to Mr. Hubbard the following let- 
ter, which is already in evidence and printed as part of my 
answer 94, page 147. 

“Satem, Mass., August 14, 1875. 
" Dear Mr. Hubbard: 

“On glancing back over the line of electrical experiments, 

1 recognize that the discovery of the magneto-electric cur- 
rent generated by the vibration of the armature of an elec- 
tro-magnet in front of one of the poles, is the most impor- 
tant point vet reached. I believe that it is the key to still 
greater things. The effects produced, though slight in 
themselves, appear to me so great in proportion to their 
cause that I feel sure that the future will discover means 
of utilizing currents obtained inthis way on actual telegraph 
lines. 
“So important does it seem to me to protect the idea, that 
[ think some steps should be taken immediatelv toward ob- 
taining a caveat or patent for the use of a magneto-electric 
current, whether obtained in the way stated above, (by the 
vibration of permanent mnagnets in front of electro-mag- 
nets,) or in any other way. I shculd wish to protect it spe- 
cially as a means of transmitting, simultaneously, musical 
notes differing in /nfensity as well as in pitch. 

“T can see clearly that the magneto-electric current will 
not only permit of the actual copying of spoken utterance, 
but of the simultaneous transmission of any number of 
musical notes (hence messages) without confusion. 

“The more I think of it the -more I see that the method 
of making and breaking contact so many times per second, 
is only the first stage in the development of the idea. 

“ When we create a pulsatory action of the current, which 
is the erect equivalent of the aerial impulses, we shall certainly 
obtain exactly similar results. Any number of sounds cant ‘avel 


149 


through the saine air without confusion and any number 
should pass along the same wire. 

“Tt should even be pe ssible for a number of spoken Ines- 
sages to traverse the same circuit simultaneously, for an at- 
tentive ear can distinguish one voice from another, although 
a number are speaking together. 

“Don’t you think it would be well to take out a caveat 
for the use of the magneto-electric current? 

“In its present undeveloped state, it might be unwise to 
let Gray know anything about it, unless, indeed, we could 
secure the principle of it in a patent. 

“ Yours respectfully, 
“A. GRAHAM BELL. 

“ GARDINER G. Hupparp, Esq., Cambridge.” 


We are now met, as before stated, by the very problem 
which was then presented to Mr. Bell. Shall we approve 
his decision? Did he act wisely in thus ceasing all further 
effort toward the actual embodiment of his great principle 
in a material form, leaving the future to discover the means 
which might eflect its utilization, and devoting his great in- 
tellectual abilities to the task of effectually patenting that 


principal, that he might thereby secure to himself the ex- 
clusive right to its practical working? 

Or, on the other hand, should he have refrained from en- 
tering the patent office, except possibly by a caveat, until 


the succeeding year, when the requisite means had at last 
been discovered and applied, as set forth in his second pat- 
ent? 

Patents are authorized only for inventions, not for scien- 
tific theories, or for unembodied principles, They are 
granted for the actual, not the ideal; for the substance of 
things hoped for, not the promise. They are provided as a 
reward for difficulties actually overcome, not put over into 
the lap of the future; as a stimulus to untiring effort, not 
as an encouragement to ease; to promote the progress of 
the useful arts, not to hinder their development. 

The law is stern and inflexible, guarding jealously the 
rights of the public against all undue encroachment. 

A monopoly, whatever its character, is, in a sense, repug- 
nant to the instincts of a free people, and it can only be 
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lawfully gained by giving to the public, as a quid pro quo, 
a useful art, machine, manufacture or composition of mat- 
ter, or a new and useful improvement thereof. Was Mr. 
Bell, as matter of fact, then in a condition to pay to the 
public this price for the monopoly he sought? 

Had he within his possession the art of the transmission 
of speech by electricity ? 

Had he even the information how to transmit speech by 
electricity ? 

Could he tell others how to do it, when the difficulties en- 
countered had een so great that he himself, and Mr. Wat- 
son also, had both utterly failed, notwithstanding their ad- 
murable equipment for the task” 

Could he describe this new and useful art “in such full, 
clear, concise and exact terms” as to enable any person 
skilled in any art or science, or in any number of arts or 
sciences, to construct an apparatus which would transmit 
speech electrically, without the necessity of making further 
experiment, research of invention”? 

The remarkable fact is developed in his testimony that, 
contessedly, he did not even attempt to make any actual 
portrayal of his apparatus in his patent, but avoided, as far 


as possible, giving expression to any mechanical details of 


construction, a course, indeed, that was naturally to be ex- 
pected, for he could not give what he did not possess, and 
what he did possess he had found to be defective and 
inadequate. 

He stated in answer to Cross-Q. 392 (C. Vol. 2, p. 1620,) 
that: 

“Figs. 5 and 6 do not pretend to show the full construe- 
tion of the apparatus, but are simply electrical diagrams.” 

“Cross-Q. 395. Is Fig. 7 of that patent, like Figs. 5and 6. 
only an electrical diagram? Ans. Certainly.” 

“Cross-Q. 608. (hid, p. 1696.) Please explain exactly 
what you mean by the expression - electrical diagrams’ 
which vou have used several times in vour testimony? Ans. 
A diagram that would illustrate the general electrical 
arrangements described in the specification, and that did 
not profess to be exact drawings of the apparatus, or even 
to show many of the mechanical details of construction.” 
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Mr. Watson also testified as follows (C. Vol. I, page 325): 

“ Cross-Int. 259. The apparatus represented in Fig. 7 of 
Bell’s first patent was not made till some time after the 
original instruments of which Exhibits 19 and 22 purport 
to be duplicates, was it? Ans. Fig. 7 I consider merely as 
a diagram of the original instrument made in June and 
July, LS7o. 

“Cross-Int. 240. Do vou mean that prior to March 7, 
1876, there was no apparatus made of which Fig. 7 would 
be an exact representation? Ans. I know of none. 

“Cross-Int. 241. Ifsuch an apparatus was made, then 
| suppose vou do net know why all means of adjusting the 
armatures relatively to the poles of the magnet were omit- 
ted from it, do you? Ans. I know of no reason why it 
should have been.” 

Turning now to the specification of the patent we find 
that barely four lines of that lengthy specification, and no 
more, are devoted to the “full, clear, concise and exact” 
description he then gave to the world, of the construction of 
an apparatus which would transmit speech by electricity. 
The passage is certainly unique in its brevity in the history 


of patents, and if descriptive passages ever rise to the dis- 
tinction of being word pictures, this one might fairly be 
pronounced an “electrical diagram” in silhouette. The 


passage is as follows: 

“The armature c, Figure 7, is fastened loosely by one 
extremity to the uncovered leg, ¢, of the electro-magnet 4, 
and its other extremity is attached to the center of a 
stretched membrane a. <A cone A, is used to converge sound 
vibrations upon the membrane.” 

This is all the information afforded in the patent as to 
the construction of the apparatus; but is this the full, the 
clear, the exact description demanded by the law? 

Indeed, in the last analysis, this “ electrical diagram ” and 
the four lines explaining it, amount to nothing more nor 
less than a theoretical description of an apparatus, illustrative 
of the working of the principle set forth in the patent. 

In the light of the testimony given by Mr. Beli and Mr. 
Watson it clearly appears that there was not even a pre- 
tense made of the representation, definitely, of the actual 
construction which would transmit speech. 


But might not these four lines of description and the 
electrical diagram accompanying them enable the skilled 
artisan to make an apparatus which would transmit speech 
“from the information contained in the specification,” and 
by the exercise of ordinary mechanical skill and without 
further directions or experiment? 

Mr. Bell knew better. 

He simply places the reader of that patent exactly where 
he had placed Mr. Watson on June 2, 1875, when he gave 
him like instructions as to how to make the instrument. 
Could he legitimately expect the reader to succeed any 
better than did Mr. Watson in like case, or than did he and 
Mr. Watson together, when they had passed through two 
months of laborious days and sleepless nights, without ac- 
complishing the task” 

Had he the confidence to beheve that the practical diffi- 
culty they had perforce left unsolved could be solved by 
the reader, without experiment, and without research or in- 
vention? 

Mr. Bell had turned away from a practical difficulty only 
to encounter a legal one even more formidable. 

To secure the monopoly he desired, it was under the law 
essential, indeed indispensable, that he should describe in his 


specification the construction of an apparatus which would 
transmit speech. The difficulty was to describe such an ap- 
paratus, when he, himself, knew not how to make it, nor 
had yet discovered the essentials of construction which 
would characterize the successful as distinguished from the 


unsuccessful apparatus. 

The two difficulties, the practical and the legal, were in- 
dissolubly united. The “new art” could only be created by 
overcoming the practical difticulty, while the means ofover 
coming that difficulty could only be “ exactly ” deseribed by 
one who had the requisite knowledge. 

The rule found no exception in this case. 

It is true that the patent contains what Mr. Bell and Mr. 
Watson have both pronounced to be an electrical diagram, 
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thus ascribing to it an unlimited flexibility, and also gen- 
eral terms descriptive of construction. 

It is equally true that Mr. Bell and Mr. Watson construct- 
ed an apparatus in strict conformity with the terms of that 
description, and that, from time to time, they made various 
experimental changes in the details of the construction of 
that apparatus, all, however, included within those general 
descriptive terms, and that, nevertheless, they utterly failed 
to make that apparatus available for the transmission of 
even a single word of speech. A multitude of such forms 
of apparatus might be made, all in conformity with the 
terms of that description and with every word applicable, 
and yet not one of them be available for the transmission of 
speech, though all were made in good faith and with intent 
to accomplish the work. 

What is the defect in the description, and wherein is it so 
inexact? 

The answer is found in the plain fact that the patent does 
not point out the distinguishing characteristics of the con- 
struction of a successfully working apparatus, in contra-dis- 
tinction from the vast array of constructions conforming lit- 
erally to the terms of the general description, but wholly 
unavailable for the electrical transmission of speech. 

This was precisely the information that Mr. Bell and Mr. 
Watson had so long and diligently sought and in vain, and 
it was this that Mr. Be!l had been compelled to leave to the 
future to discover. 

The fact that Mr. Bell, Mr. Watson and others were able 
to talk through alleged reproductions of the original 1875 
instruments constructed “from memory and judgment,” * 
at a later period in the history, in 1879, after these discov- 
eries had been made, when the telephone through subse- 
quent inventions had become a useful art, and the laws of 
its successful construction thoroughly understood, by no 
means proves that speech was transmitted through the 
original instruments in 1875; for the contrary is established 


— 


* €, Vol. I, page 5328; Watson Cross-Jnt. 259, 
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beyond controversy. Nor does it prove that those instru- 
ments actually possessed the essential and distinguishing 
characteristics of a successfully working apparatus; for that 
would be to ascribe both to Mr. Bell and Mr. Watson a 
monumental stupidity if, in fact, they had instruments with 
which it was only necessary to speak into the transmitter 
that words might be heard from the receiver, and yet they 
passed wearisome days and sleepless nights, and made 
themselves both sick in the vain effort to do this very thing. 
Nor does it write into the patent the information there 
omitted, because it had not yet been discovered. 

The inconclusive charatter of all such testimony is due 
directly tothe fact that the human mind is so consti- 
tuted that memory and judgment are unconsciously and 
inevitably informed both by present knowledge and recent 
experience, and, to use an expressive bit of slang, because 
‘hindsight is better than foresight.” 

Incidently, it may be remarked that Mr. Bell, in his 
anxiety to “secure the principle” in his patent, even with- 
held from the public the information he must have gained 
from the experience of nearly two months of daily experi- 
ment with the various parts of his apparatus, information 
as to the preferable size and weight of the armature, the 
thickness of the membrane and the proportions which would 
prevent the armature from being torn from the membrane, 
etc., leaving all these matters to be rediscovered, by re- 
newed experiment, should any one attempt the construction 
of the apparatus. 

In a word, Mr. Bell had certainly conceived of a great 


principle or theoretical mode of operation for the transmis- 


sion of speech by electricity. 

He had, as certainly, failed to embody that principle in 
a practical working apparatus. Certain practical difficul- 
ties had been encountered which had effectually prevented 
the transmission of even a single word of speech. 

The principal difficulty thus encountered, was of the most 
serious character. It was fundamental, and its resolution 
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was indeed integral with the solution of the problem of the 
practical transmission of speech. 

Mr. Bell had found it impossible, as yet, to construct an 
armature and so combine it in an apparatus that its vibra- 
tions should actually correspond to the air vibrations ac- 
companying a sound, or, in the language of his patent, so 
that it should cause “ electrical undulations similar in form 
to the vibrations of the air accompanying the said vocal or 
other sounds,” 

But notwithstanding this acknowledged failure, Mr. Bell, 
nevertheless, determined to patent the principle, leaving to 
the future to discover the means for utilizing it. 

But as Mr. Bell had been unable to devise means which 
would overcome these difficulties, so now he was unable to 
describe such means in his patent, and, indeed, as we have 
seen, he did not even make the attempt. 

The issue is plainly drawn: 

Could Mr. Beli, under the circumstances then existing, 
lawfully claim, and thereby under the law secure to him- 
self, as his absolute right, “The method of and apparatus 
for transmitting vocal or other sounds telegraphically,” 
“by causing electrical undulations similar in form to the 
vibrations of the air accompanying the said voeal or other 
sounds,” whatever be the apparatus employed, provided 
only that it actually embodies this principle or mode of 
operation? 

The issue is one of law to be decided under the bearing of 
precedents and authorities, which it is not the province of 
this paper to diseuss.* It is an issue of surpassing import- 

* A few citations from the authorities are given, without comment, where 
the statements of the law seem peculiarly apposite to the facts in this case. 

At the Circuit, his Honor, Judge Shipman, in Morton v. New York Eye In- 
firmary, 5 Blateh. 121, stated the distinctions made by the law in clear terms, 


as follows: 

‘In its naked, ordinary sense, a discovery is not patentable A discovery 
of a new principle, force or law, operating, or which can be made to operate, 
on matter, will not entitle the discoverer to a patent. It is only where the ex- 
plorer has gone beyond the mere domain of discovery and has laid hold of the 
new principle, force or law, and connected it with some particular medium or 
mechanical contrivance, by which, or through which, it acts on the material 
world, that he can secure the exclusive control of it under the Patent Act. He 
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ance, and it is interesting alike to the advocate, to the court, 
and, in its decision, to the historian and to succeeding gen- 
erations. Whatever be the decision, the peculiar signifi- 
eance of the facts involved, the definite issue, and the im- 


then controls his discovery through the means by which he has brought it into 
practical action, or their equivalent, and only through them. It is then an 
invention, although it embraces a discovery. Sever the force or principle dis- 
covered from the means or mechanism through which he has brought it into 
the domain of invention, and it immediately falls out of that domain and 
eludes his grasp. It is then a naked discovery, und not an invention.’ 


> 7 * * * * * * * 

‘* Every invention may, in a certain sense, embrace more or less of discov- 
ery, for it mus’ always include something that is new; but it by no means fol- 
lows that every discovery is an invention. It may be the soul of an invention, 
but it can not be the subject of the exclusive control of the patentee, or of the 
patent law, until it inhabits a 4ody, any more than a -yeer-weeer spirit can 
be subjected to the control of human laws.”’ * 

‘‘ A discovery may be brilliant and useful, and not iin. No matter 
through what long, solitary vigils, or by what importunate efforts the secret 
may have been wrung from the bosom of nature, or to what useful purposes it 
may be applied. Something more is necessary, The new force or principle 
brought to light must be embodied and set to work, and can be patented only 
in connection or combination with the means by which, orthe medium through 
which it operates.” 

In Burrail v. Jewett, 2 Paige, 143, Chancellor Walworth enunciated the law 
applicable to such cases concisely, as follows: ‘* The patent is void if the ma- 
chine will not answer the purpose for which it was intended without some ad- 
dition, adjustment or alteration which the mechanic who is to construct it must 
introduce of his own invention, and which had not been invented or discov- 
ered by the patentee at the time his patent was issued.” 

The rule of law has been established by this court as follows: 

** The settled rule of law is, that whoever first perfects a machine is entitled 
to the patent, and is the real inventor, although others may have previously 
had the idea and made some experiments toward putting it in practice. He 
is the inventor and is entitled to the patent who first brought the machine to 
perfection, and made it capable of usefu! operation.’’ 

Agawam Company v, Jordan, 7 Wall. 602, and Whitely v. Swayne, Id. 
687. 

‘* Original and first inventors are entitled to the benefit of their inventions 
if they reduce the same to practice, and seasonably comply with the require- 
ments of the Patent Law in procuring letters patent for the protection of their 
exclusive rights. Crude and imperfect experiments are not sufficient to confer 


a right toa patent; but, in order to constitute an invention, the party must 

have proceeded so far as to have reduced his idea to practice, and embodied it 

in some distinct form.”’ * * * “He is the first inventor in the 

sense of the Patent Law, and entitled to a patent for his invention, who first 

perfected and adapted the same to use; and if is well settled that until the inven- 

tion is so perfected and adapted to use it is not patentable under the patent laws.’’ 
Seymour v. Osborne, 11 Wall. 552, 
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portance of the case will make it a landmark in the patent 
law for all time to come, and future inventors, under sim- 
ilar circumstances, will ever be guided in their course by 
the law which shall be established in this case. 
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XVIL. 

A second and wholly distinct issue is also involved inthis 
case. 

Granting their validity, what construction shall be given 
to Letters Patent No. 147,469, granted to Mr. Bell, March 7, 
1876, and in particular to the fifth claim? 

While this is a purely legal question, to be determined by 
an analysis of the terms of the patent, it yet falls within the 
trend of the historical development of Mr. Bell’s work. 

In the previous portion of this paper we have endeavored 
to utilize the materials affored in complainant’s record, in 
tracing the actual history of the development of Mr. Bell’s 
conception of a method of, and an apparatus for, the elec- 
trical transmission of speech. 

This conception found its ultimate expression in the speci- 
fication of the patent. 

A study, therefore, of the previous history of that con- 
ception, from its first inception to its final development into 
a perfect theory and a definite principle, should contribute 
aid toward the intelligent comprehension of that patent. 

Mr. Bell has stated (C. 2, page 1674, Ans. 560): 

“T made no experiments during this month (August, 
1875), but occupied my time in thinking and pondering 
over the experiments that had been made in the preceding 
months. About the end of August or the first of Septem- 
ber, I left Salem for my father’s house in Canada. 

Q. 561. You say you occupied your time in thinking 
and pondering over your experiments; if you have any pa- 
per written during that month of August, 1875, which ex- 
presses your state of mind and your conclusions from 
all that you had thought and done up to that time, upon the 
subject of the invention set forth in your patent of March 
7, 1876, will you please read it?) Ans. On the 14th of Au- 
gust, 1875, I wrote the following letter, which is already in 
evidence, and printed as part of my answer 94, page 147.” 
(Here follows the letter, which has already been quoted ante, 


page ) 


This letter of August 14, 1875, written under the circum- 
stances described, is a pivotal fact in the record. 

After much thought and reflection, Mr. Bell, “ glancing 
back over the line of electrical experiments,’ comes to a 
definite conclusion as to their results. He recognizes that 
“the discovery of the magneto-electric current generated by 
the vibration of an electro-magnet in front of one of the 
poles, is the most important point yet reached.” So im- 
portant did it seem to him “to protect the idea,” that he 
declared in favor of immediately “ obtaining a caveat or 
patent for the use of a magneto-electric current, whether 
obtained in the way stated above (by the vibration of per- 
manent magnets in front of electro-magnets) or in any 
other way.” “When we can create apulsatory action of the 
current which is the exact equivalent of the zerial impulses, we 
shall certainly obtain exactly similar results.” “Don’t you 
think it would be weil to take out a caveat for the use of the 
magneto-electric current? In its present undeveloped state, 
it might be unwise tolet (vray know anything about it, unless, 
indeed, we could secure the principle of it ina patent.” (The 
italies are Mr. Bell's.) 

This letter is important, because it is introduced, avowed- 


ly as an expression by Mr. Bell of his “state of mind” at 


that time, and of tle “conclusions” drawn by him from all 
that he had thought and done up to that time upon the sub- 
ject set forth in the patent of March 7, 1876. 

Itis of even greater value as an explicit statement, made 
by Mr. Bell, of the purpose with which he entered upon the 
preparation of the specification for that patent. He would 
take steps immediately toward obtaining a patent “for the 
use of a magneto-electric current.” He would secure the 
principle of it in a patent. This letter is, therefore, in the 
broad sense of the word, a “key” to that specification, and 
by its application all will be found to be opened clearly to 
our understanding. 

Tracing the development of the specification historically, 
we find (C. Vol. 2, page 1676) that Mr. Bell commenced work 
upon it in September, 1875, during his visit to Canada. 
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Upon his return, about the first of October, and during 
that month, he occupied himself in “ writing and rewriting” 
this specification. 

It also appears that during that visit to Canada, Mr. Bell 
entered into negotiation with Mr. George Brown and his 
brother, of Toronto, with reference to their taking out foreign 
patents upon his inventions, in return for an interest in the 
same, and that a contract to this effect was concluded 
December 29, 1875, 

In pursuance ofthis contract, Mr. Brown left for England 
about the last week in January, taking with him a copy of 
the specification as then prepared, which copy has since 
been produced in evidence. The record reads as follows (C. 
2, page 1682): 

“Q. 567. About when did Mr. George Brown go to Eng- 
land? Ans. About the last week in January, 1876. 

“Q. 568. Did he take with him a specification furnished 
by you, corresponding to the specification of your patent of 
March 7, 1876? Ans. He did. 

“Q. 569. Please look at the paper now shown you, and 
state whether it is the specification which you furnished to 
Mr. George Brown? Ans. It is. 

“{Complainants’ counsel puts a copy of the paper in evi- 
dence to be marked Complainants’ Exhibit, George Brown 
Specification. | 

“QQ. 570. How long before Mr. George Brown sailed for 
England did you deliver this paper to him? Ans. I only 
know that it was handed to him between the date cf the 
agreement, December 29, 1875, and the time he sailed—the 
latter part of January, 1876. 

“Q. 571. When was this paper written? Ans. In Oc- 
tober, 1875. 

“Q. 572. I observe that it is headed “United States Pat- 
ent Office,” from which I infer that this particular paper 
was originally prepared for your American specification, 
and not for the purpose of being handed to Mr. George 
Brown; what is the fact about that? Ans. Certainly; that 
is the fact. 

“Q. 575. Did you at or about the time when you hand- 
ed this paper to Mr. George Brown, also give to him de- 
scriptions of your other electrical inventions, patented and 
unpatented? Ans. Yes. 
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“Q. 574. Are these six papers, which I now show you, 
the ones referred to in the last question and answer? (Ob- 
jected to as immaterial and irrelevant.) Ans. Yes. 

“@. 575. Will you please offer them to the defendants’ 
counsel for his inspection, if he desires to look at them? 
Ans. I do so now. 

“Q. 576. Inthe Exhibit George Brown Specification there 
are some alterations made by drawing the pen through 
words or phrases, and interlining others in place of them. 
What is your recollection as to when those changes were 
made? Ans. I have not anv clear recollection of the time 
when these changes were made, excepting that they were 
made before the specification was given to Mr. Brown.” 

“Q. 585. You have told me this morning that you 
wanted to make some addition to your answer to interrog- 
atory 571; please do so? Ans. Yes; I desire to state that 
though from the language used in this paper | know that 
it is a copy of the specification as I wrote it in October, 


1875, I can not be perfectly certain that the copy was itself 


made in October, 1875, although it is my belief that it was. 
It was made as a fair copy not in my handwriting. The in- 
terlineations and corrections are in my own handwriting.” 
Inasmuch as the “George Brown Specification” (C. Vol. 4 
Exhibits, page 956) is a copy of the original specification as it 
existed at one stave of its history, before it was filed in the 
patent office, it merits a most careful consideration, as it 
may aid materially toward obtaining a correct understand- 
ing of the specification as it finally appears in the patent. 
It will be found, upon examination, not only to be in en- 


tire accord with the tenor of the whole previous history of 


the invention, but that the “key” to its understanding, 
given by Mr. Bell in his letter of August 14, fits the lock 
perfectly in every detail. 

Subjecting this specification to the simplest analysis, we 
first find it entitled as follows: 

“To all whom it may concern, be it known, that I, Alex- 
ander Graham Bell, of Salem, Massachusetts, have invented 


certain new and useful improvements in telegraphy, of 


which the following is a specification :” 


This apparent limitation of the subject to “telegraphy ” 


may however be justly and fairly ignored, in view of the 
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much broader statement of the invention given in the body 
of the specification. 

The substance or the essential nature of the invention is 
there stated as follows: 

“My present invention consists in the employment of a 
vibratory or undulatory current of electricity in place of a 
merely intermittent one; and of a method of, and appar- 
atus for, producing electrical undulations upon the line 
wire. ” 

It is true, however, that “ the employment of a vibratory 
or undulatory current of electricity ” and of “a method of, 
and apparatus for, producing electrical undulations’’ is de- 
scribed in the specification principally in its application to 
purposes of multiple telegraphy. and only incidentally in 
its application to the purpose of the transmission of vocal and 
other sounds. 

This incidental application, however, can not be ignored, 
inasmuch as the fifth claim appears by its terms to be espe- 
cially based upon that application. 

By way of introduction and with especial reference to the 


intended application of his invention to purposes of multi- 
ple telegraphy, Mr. Bell makes reference toa preceding pat- 


ent as follows: 

In letters patent granted to me I have described a method 
of, and apparatus for, transmitting two or more telegraphic 
signals simultaneously along a single wire by the employ- 
ment of transmitting instruments, each of which occasions 
asuccession of electrical impulses differing in rate from the 
others; and of receiving instruments, each tuned to a pitch 
at which it will be put in vibration to produce its funda- 
mental tone by one only of the transmitting instruments; 
and of vibrating circuit breakers operating to convert the 
vibratory movement of the receiving instrument into a per- 
manent make or break (as the case may be) of a local cir- . 
cuit in which is placed a Morse sounder register, or other 
telegraphic apparatus. Ihave alsotherein described a form 
of autograph telegraph based upon the action of the above 
mentioned instruments. 

“Tn illustration of my method of multiple telegraphy I 
have shown, in the patent aforesaid, as one form of trans- 
mitting instrument, an electro-magnet, having a steel spring 
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armature, which is kept in vibration by the action of a local 
battery. This armature in vibrating makes and breaks the 
main circuit, producing an intermittent current upon the 
line wire. I have found, however, that upon this plan the 
limit to the number of signals that can be sent simultane- 
ously making and breaking the same circuit, the effect upon 
the main line is practically equivalent to one continuous 
current.” 

He then states the advantages to be derived from the use 
of this current for purposes of multiple telegraph, as fol- 
lows: 

“The advantages I claim to derive from the use of an 
undulatory current in place of a merely intermittent one 
are: 

“1. That a very much larger number of signals can 
be transmitted simultaneously over the same circuit. 

“2. That a closed circuit and single main battery may be 
employed. 

“3. That communication in both directions is established 
without the necessity of using special induction coils. 

“4. And that—as the circuit is never broken—a spark 
arrester becomes unnecessary.” 

It will be hereafter observed that the terms “ undulatory 
current” and “electrical undulations,’ which are the 
characteristic phrases employed by Mr. Bell in the con- 
cise statement of the invention given in the body of the 
specification appear, one or the other of them, in each of 
the claims. 

Mr. Bell undoubtedly recognized the very great impor- 
ance, especially in opening up such a new art, of using only 
such terms as would be clearly understood, and of so de- 
fining them as to prevent even the possibility of mistake. 

Mr. Bell has, indeed, stated his purpose in this respect in 
the strongest possible language: 

“T wrote and rewrote the specification a number of times, 
and finally adopted that mode ef expression that seemed to 
me best to explain my invention, and the relation that one 
part of it bore to another. (C. Vol. 2, page 1620, Ans. 394). 

“Tt will be understood then that in October, 1875, I was 
placed in a very serious dilemma. I expected, from day to day 
to hear from Mr. Geo. Brown, and while waiting I occupied 
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myself in writing and rewriting my specification. I felt 
that I had made a great invention. That I had invented 
what is now know as ‘The Speaking Telephone.’ I tried 
to embody this in my specification, and to express it in lan- 
guage that should be scientifically accurate and complete, 
and to the best of my ability I did so. 

(C. Vol. 2, page 1678, Ans. 565.) 

The terms “undulatory current” and “electrical undula- 
tions” were new in the nomenclature of electricty, although 
the current itself, as the record shows, had been utilized by 
Wheatstone and others before. 

Mr. Bell, therefore, at once proceeds, with intellegent pur- 
pose to describe the “undulatory current” and its “undu- 
lations” as follows: 

“It has long been known that when a permanent magnet 
is caused to approach the pole of an electro-magaet, a cur- 
rent of electricity is induced in the coils of the latter, and 
that when it is made to recede, a current of opposite polarity 
to the first appears upon the wire. When, theretore, a per- 
manent magnet is caused to vibrate in front of the pole of 
an electro-magnet, an undulatory current of electricity is 
induced in the coils of the electro-magnet, the undulations 
of which correspond in rate of succession to the vibrations 
of the magnet, in polarity to the direction of its motion and 
in intensity to the amplitude of its vibration. 

This is an explicit statement, exactly to the effect that the 
vibrations of a permanent magnet, in front of the pole of 
an electro-magnet, induces an “undulatory current of elec- 
tricity,” the “ undulations” of which have certain charac- 
teristics. These “undulations” “correspond in rate of 
succession to the vibrations of the magnet, in polarity to the 
direction of its motion, and in intensity to the amplitude of 
its vibration.” 

Why, the “undulatory ” current thus described is, by its 
very terms, nothing more nor less than our old acquaintance 
the “ magneto-electric” current; the principle and the use 
of which Mr. Bell deemed it so important to patent, when 
he wrote his letter of August 14th. We find him now, 
indeed, engaged in the intelligent execution of the very 
purpose he then indicated. 
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But Mr. Bell would avoid even the possibility of a mis- 
tuke. He proceeds, therefore, to further define the undu- 
latory current, by pointing out in unmistakable terms its 
essential difference from an intermittent current, and he 
would have this difference clearly understood. 

“That the difference between an undulatory and an 
intermittent current may be more clearly understood. | 
shall describe the condition of the electric current, when 
the attempt is made to transmit two musical notes simultane- 
ously ; first upon the one plan and then upon the other. Let 
the interval between the two sounds be a major third. 
Then their rates of vibration are in the ratio of 4, 5. 

“ Now, when the intermittent current is used, the circuit 
is made and broken four times by one transmitting instru- 
ment in the same time that five makes and breaks are caused 
by the other. 

“A and B (Fig. I, HU, Ill) represent the intermittent 
currents produced; four impulses of A being made in the 
same time as five impulses of B; ¢, ¢, ¢, ete., show where and 
for how long time the circuit is made, and d, d, d, ete., in- 
dicate the duration of the breaks of the circuit. 

“The line A and b, shows the total effect upon the cur- 
rent, when the transmitting instruments for A and B are 
caused simultaneously to make and break the same circuit. 
The resultant effect depends very much upon the duration 
of the make relatively to the break. In Fig. I the rate is 
as 1: 4; in Fig. Il, as 1: 2; and in Fig. ITI, the makes and 
breaks are of equal duration. 

“The combined effect, A and B (Fig. IID) is very nearly 
equivalent to a continuous current. 

“When many transmitting instruments of different rates 
of vibration are simultaneously making and breaking the 
same circuit, the current upon the main line becomes for 
all practical purposes continuous. 

“Next consider the effect when an undulatory current is 
employed. 

“Electrical undulations induced by the vibration of a 
body, capable of inductive action can be represented graph- 
ically without error by the same siamese eurve which 


expresses the vibration of the inducing body itself, and the 
effect of its vibration upon the air. For as above stated the 
rate of oscillation in th electrical current corresponds to 
the rate of vibration of the inducing body; that is, the pitch 
of the sound produced. The intensity of the current varies 
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with the amplitude of the vibration; that is, with the loud. 
ness of the sound, and the polarity of the current corre- 
sponds to the directionof the motion of the vibrating body; 
that isto the condensations and rarefactions of air produced 
by the vibration. Hence the sinusoidal curve A or B (Fig. 
IV) represents graphically the electrical undulations in- 
duced in a circuit by the vibration ofa body capable of 
inductive action. 

“The horizontal line (a, d, b, f) represents the zero of 
current; the elevations (c, c,¢) indicate impulses of posi- 
tive electricity; the depressions (e, e, e) show impulses of 
negative electricity; the vertical distance (cd or ef) of any 
portion of the curve from the zero line expresses the inten- 
sity of the positive or negative impulse at the part 
observed, and the horizontal distance (a, a) indicates the 
duration of the electrical oscillation. 

“The vibrations represented by the sinusoidal curves A 
and B (Fig. IV) are in the ratio aforesaid, of 4:5—that is, 
four oscillations of A are made in the same time as five 
oscillations of B. 

“The combined effect of A and B, when induced simul- 
taneously on the same circuit, is expressed by the curve A 
+ B (Fig. IV) which is the algebraical sum of the 
sinusoidal curves Aand B. This curve (A + B) also 
indicates the actual motion of the air when the two musical 
notes considered are sounded simultaneously. 

“Thus, when electrical undulations of different rates are 
simultaneously induced in the same circuit, an effect is 
produced exactly analogous to that occasioned in the air 
by the vibration of the inducing bodies. 

“ Hence the co-existence upon a telegraphic circuit of 
electrical vibrations, of different pitch is manifested-—not by 
the obliteration of the vibratory character of the current, 
but by peculiarities in the shapes of the electrical undula- 
tions; or, in other words, by peculiarities in the shapes of 
the curves which represent those undulations.” 

Mr. Bell says: 

“ Next consider the effect when the undulatory current 
is employed.” 

In this discussion every characteristic of this “ effect” is 
attributed directly to the qualities this current possesses by 
virtue of its origin; in other words, to the qualities of the 
magneto-electric current. 
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The reasoning is clear, close and logical. Arranging it 
in logical sequence it is substantially as follows: 

The vibrations of an inducing body produce upon a cir- 
cuit electrical undulations, or an oscillating current. They 
ulso produce sonorous vibrations in the air. 

Comparing now the effects upon the circuit with the effects 
in the air, certain remarkable correspondences are ob- 
served. 

The rate of oscillation in the electrical current corre- 
sponds to the rate of vibration of the inducing body. This 
rate of oscillation, therefore, corresponds to the rate of the 
aerial sound vibrations; that is, to the pitch of the sound. 
The intensity varies with the amplitude of the vibration, 
and it, therefore, corresponds to the amplitude of the aerial 
vibrations; that is, to its effect as expressed in the loudness 
of the sound. The polarity, or direction of the current, cor- 
responds to the direction of the motion of the vibratory 
body, and it, therefore, corresponds to the direction of the 
motion in the aerial vibration; that is, to the condensations 
and rarefactions of air produced by the vibration. 

Consequently, the same curve that would represent math- 
ematically the three variations taking place in the current 
upon the circuit, would also accurately represent the three 
corresponding variations taking place in the aerial move- 
ment. 

This curve would also, of course, represent equally the 
three phases of variation occurring in the motion of the 
inducing body itself. 

The same curve would, therefore, express graphically, 
and without error, the three phases of variation occurring 
simultaneously, and in exact correspondence in three dif- 
ferent realms, to wit: in the motion of the inducing body 
itself, in the aerial vibrations set up in the air, and in the 
electrical undulations caused upon the circuit. 

To prevent even the possibility of a mistake he illustrates 
and describes this curve in examples A and B (Fig. IV). 


“The horizontal line (a, d, b, f) represents the zero of 
currents; the elevations (c, c, c) indicate impulses of positive 
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electricity ; the depressions (e, e, e) show impulses of nepa- 
tive electricity: the vertical distance (ed or ef) of any por- 
tion of the curve from the zero line expresses the intensity 
of the positive or negative impulse at the part observed, and 
the horizontal distance (a, a) indicates the duration of the 
electrical oscillation.” 

A definite mathematical meaning is thus impressed 
upon the curve in its expression of each of the three phases 
of change occurring, for example, in the current. 

The horizontal line represents the zero of current. The 
polarity of the impulse or electrical undulation at any in- 
stant of time is expressed by the position of a point in that 
curve, at the instant, either above or below the horizontal 
line, the elevations expressing positive, and the depressions 
negative impulses. The vertical distance of that point from 
the horizontal line expresses accurately the relative inten- 
sity of the electrical impulse at that instant; while the 
duration of each electrical impulse is expressed by the hori- 
zontal distance along the line occupied in the tracing of the 
curve of that impulse. 

[le states thus carefully the mathematical properties of 
this curve, because the observance of their mathematical val- 
ues is made the very basis of the deductions which follow. 

He states that the vibrations represented by the sinu- 
soidal curves A and b, in the examples given, are in the 
ratio of four to five, as regards the respective rates of oscil- 
lation they severally represent. 

[le then states that “The combined effects of A and B, 
when induced simultaneously on the same circuit is ex- 
pressed by the curve A + B (Fig. [V), which is the alge- 
braic sum of the sinusoidal curves A and B.” 

The veriest tvro in mathematics will understand from 
this statement that the two curves are to be added together, 
forming a single resultant curve, and that in performing 
this addition distances from the horizontal line existing in 
the two curves at any instant of time are to be “ algebraic- 
ally ” added; that is, if both distances in the two curves are 
positive, or above the line, the resultant distance, at the in- 
stant, will be above the line and equal to their sum; if both 


are negative or below the line, the resultant distance will 
still be equal to their sum, but it will remain negative, and 
be measured below the line. If at any instant, the distance 
from the horizontal line is positive in one curve and nega- 
tive in the other, the less will be subtracted from the great- 
er, and the difference will be the resultant distance to be 
measured above or below the line, accordingly as the great- 
er distance in the two curves is positive or negative. This 
resultant curve, therefore, will represent graphically, and 
with mathematical accuracy, the resultant oscillations or 
undulations of the current, actually flowing on the circuit, 
when two sets of undulations are being induced by the sim- 
ultaneous vibrations of two inductive bodies. Again, “this 
curve (A + B) also indicates the actual motion of the air 
when the two musical notes considered, are sounded simul- 
taneously.” 

Therefore, the etiect produced in the current “when elec- 
trical undulations of different rates are simultaneously in- 
duced in the same circuit” is “exactly anaiogous to that 


occasioned in the air by the vibration of the inducing 


bodies.” 

But in the air, “the two musical notes considered” are 
transmitted simultaneously, without interference and without 
obliteration, through the “ resultant ” aerial impulses which 
are represented graphically by the same resultant curve 
which represents also the effects produced simultaneously 
in the current. 

Hence the co-existence upon a telegraphic circuit of 
electrical vibrations of different pitch, is manifested not 
bv the obliteration of the vibratory character of the cur- 
rent, but by the peculiarities in the shapes of the electrical 
undulations; or in other words, by peculiarities in the 
shapes of the curves which represent those undulations. 

A careful study of the previous history of the develop- 
ment of Mr. Bell’s conception of the working of the induced 
magneto-electric current has made this chain of reasoning 
already familiar and easily comprehended. 

The distinctions characteristic of what Mr. Bell here 
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terms the “ undulatory current,’ both as regard its origin 
and the modus operandi of its movement upon the line, Mr. 
Bell has now made “ clearly understood.” 

The magneto-electric current is the only current which 
possesses the characteristics embodied in the definitions here - 
given of the “undulatory current,” and the magneto-electric 
impulses alone correspond in their constitution to the 


essential qualities here attributed to “electrical undulations.” 

The whole fabric of Mr. Bell's reasoning, by which he 
has arrived at certain advantageous conclusions, is based 
directly upon the possession, by the “undulatory ” current, 
of the very qualities which alone characterize the magneto- 
electric current. 

The conclusion is inevitable, from the definitions here 
given by Mr. Bell, that the “undulatory” current is the 
magneto-electro-current, induced by the vibration of in- 
ductive bodies. But the last lingering doubt, if any exist, 
is removed by the tenor of the very next sentence in the 
specification. 

“There are many ways of producing undulatory currents 
of electricity, but all of them depend for effect upon the 
vibration or motion of bodies capable of inductive action.” 


Further discussion as to the meaning and intent of the 
language employed would be puerile. 

Mr. Bell’s statement that this “present invention con- 
sists in the employment of a vibratory or undulatory cur- 
rent of electricity in place of a merely intermittent one; 
and of a method of and an apparatus for, producing elec- 
trical undulations upon the line wire,” is thus clearly seen 
to be a statement made directly in the execution of the pur- 
pose he had formed to patent “the use of the magneto-elec- 
tric-current.” 

Continuing in the orderly development of the specifica- 
tion, Mr. Bell proceeds to point out generally a few of the 
methods that may be emploved to produce the undulatory 
current. 

“ \ few of the methods that may be employed [ shall here 
specify. 


173 


“When a wire through which a continuous current of 
electricity is passing is caused to vibrate in the neighbor- 
hood of another wire, an undulatory current of electricity 
is induced in the latter. 

“When a evlinder upon which are arranged bar-mag- 
nets is made to rotate in front of the pole of an electro-mag- 
net, an undulatory current is induced in the coils of the 
electro magnet. 

“ Undulations may also be caused ina continuous voltaic 
current by the vibration or motion of bodies capable of in- 
ductive action, or by the vibration of the conducting wire 
itself in the neighborhood of such bodies.” 

Mr. Bell then proceeds to show and describe one particu- 
lar form of apparatus, in ijlustration of the method of creat- 
ing electrical undulations. He explains its mode of opera- 
tion, and also its application to the purposes of multiple 
telegraphy, as follows: 

“In illustration of the method of creating electrical un- 
dulations, | shall show and describe one form of apparatus 
for producing the effect. 

“T prefer to employ for this purpose an_ electro- 
magnet (A, Fig. V), having a coil upon only one of its legs. 
(6.) A steel spring armature (c) is firmly clamped by one 
extremity to the uncovered leg (d) of the magnet, and its 
free end is allowed to project above the pole of the covered 
leg. The armature (c) can be set in vibration in a variety 
of ways (one of which is by wind), and in vibrating it 
yields a musical note of a certain definite pitch. 

“When the instrument (A) is placedin a_ voltaic circuit 
(g, b, e, f, g,) the armature (c) becomes magnetic, and the po- 
larity of its free end is opposed to that of the magnet un- 
derneath. So long as the armature (c) remains at rest, no 
effect is produced upon the voltaic current, but the moment 
it is set in vibration to produce its musical note a power- 
ful inductive action takes place, and electrical undulations 
traverse the circuit (g, b, e, f, g.) The vibratory current 
passing through the coils of the distant electro-magnet (f) 
causes vibrations in itsarmature (h) when the armatures (e, 
h) of the two instruments (A, I) are nominally in unison 
with one another; but the armature (h) is unaffected by the 
passage of the undulatory current when the pitches of the 
two instruments (A, I) are different. 

“A number of instruments may be placed upon a tele- 
graphic circuit (as in Fig. VI). When the armature of any 
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one of the instruments is set in vibration, all the other in- 
struments on the circuit, which are in unison with it, re- 
spond, but those which have normally a different rate of 
vibration remain silent. Thus, if A. (Fig. VI.) is set in vi- 
bration, the armatures of A' and A? will vibrate also, but 
all the others on the circuit remain still. So, also, if B' is 
caused to emit its musical note, the instruments B, B? re- 
spond. They continue sounding so loug as the mechanical 
vibration of B' is continued, but become silent the moment 
its notion stops. The duration of the sound may be made 
to signify the dot or dash of the Morse alphabet, and thus a 
telegraphic dispatch can be transmitted by alternately in- 
terrupting and renewing the sound. 
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“ Where two or more instruments of different pitch are 
simultaneously caused to vibrate, all the instruments of cor- 
responding pitches upon the circuit are set in vibration, 
each responding tothat one only of the transmitting instru- 
ments with which it isin unison. Thus the signals of A are 
repeated by A' and A’, but by no other instruments upon 
the circuit: the signals of B* by B and B,' and the signals 
of C' by C and Cy whether A, B* and C* are successively or 
simultaneously set in vibration. 

“ Hence by these instruments, two or more telegraphic sig- 
nals or messages may be sent simultaneously over the same 
circuit without interfering with one another. 

“T desire here toremark that there are many other uses to 
which these instruments may be put, such as the simultane- 
ous transmission of musical notes differing in /ouwdness as 
well as in pitch, and the telegraphic transmission of noises 
or sounds of any kind. 

“When the armature (c) (Fig. V) is mechanically set in 
vibration the armature (h) responds, not only in pitch, but 
in loudness. Thus when ¢ vibrates with little amplitude, 
a very soft musical note proceeds from h, and when ¢ vi- 
brates forcibly the amplitude of vibration of h is consider- 
ably increased, and the sound becomes louder. So if A and 
Bb (Fig. VI) are sounded simultaneously, (A loudly and B 
softly,) the instruments A,' A* repeat loudly the signals of 
A, and the instruments Bb,’ b* repeat gently those of B.” 

We now come to a most interesting part of the applica- 
tion. In the apparatus previously described, the armature 
had been mechanically set in vibration, and one of the 
ways had been stated to be by wind. Mr. Bell now pro- 
ceeds to show another mode “ whereby motion can be im- 
parted to the armature by means of the human voice, or by 
the tones of a musical instrument.” 

“One of the ways in which the armature (c)(V1) may be 
set in vibration has been stated above to be by wind.” 

“ Another mode is shown (in Fig. VII) whereby motion can 
be imparted to the armature by means of the human voice, 
or by the tones of a musical instrument. 

“The armature (Fig. VII) is fastenod loosely by one ex- 
tremity to the uncovered pole (di) of the electro-magnet (b), 
and its other extremity is attached to the eenter of a 
stretched membrane (a). A cone, A, is used to converge 
sound vibrations upon the membrane. Whena loud sound 
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is uttered in the cone the membrane (a) is set in vibration; 
the armature ec is forced to partake of the motion, and thus 
electrical undulations are caused upon the circuit (E b, e, f, 
g). These undulations are similar in form to the air vibra- 
tions caused by the sound, that is, they can be represented 
graphically by similar curves. The undulatory current 
passing through the electro-magnet (f ) influences its arma- 
ture, (h) to copy the motion of the armature (c). A similar 
sound to that uttered into A is then heard to proceed ‘from 
Py ’ 

The theory of the operation of the illustrative device here 
unfolded is one with which the previous history has made 
us perfectly tamiliar. 

The utterance by the human voice of a loud sound into 
the cone sets the membrane in vibration, theoretically, a 
vibration corresponding accurately to the vibration of the 


air particles transmitting the sound. The armature at- 


tached at its lower end to the membrane is forced to vibrate 
with it, and these vibrations of the armature produce elec- 
trical undulations upon the circuit. These undulations 
conform exactly in every phase of their variation to the 
air vibrations. 

“These undulations are similar in form to the air vibra- 
tions caused by the sound, that is, they can be represented 
graphically by similar curves.” 

Mr. Bell, as we have seen, had already indicated in the 
specification in unmistakable terms the definite meaning of 
this last expression. In the previous discussion of the 
modus operandi of the undulatory current, he had shown 
that the curves representing the three phases of variation 
occurring under these circumstances, respectively, in the 
motion of the armature, in the air vibrations, and in the 
electrical undulations of the current, were alike in every 
respect. 

This he attributed directly to the exact correspondence 
existing between the vibratory movement in the current, 
in the air, and in the motion of the armature, and in each 
case, in the three vital characteristics of rate, direction and 
intensity. This was the essential similarity in form in the 
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three cases, represented graphically by a similarity in curve. 

Mr. Bell further states that the undulatory current pass- 
ing through an electro-magnet in the receiver, influences 
its armature to copy the motion of the transmitting arma- 
ture, and as a result, a “ similar sound” to that uttered into 
the cone in the transmitter is heard to proceed from the 
cone in the receiver. 

Here again we find in this specification simply the elab- 
oration of the idea concisely expressed by Mr. Bell in his 
letter of August 14, regarding the magneto-electric current: 

“When we can create a pulsatory action of the current, 
which is the exact equivalent of the aerial impulses, we shall 
certainly obtain exactly similar results.” 6 

As if in the avowed purpose to use every precaution to 
prevent even the possibility of any misunderstanding, Mr. 
Bell then proceeds to further define the terms employed in 
the specification as follows: 

“ In this specification the three words, ‘ oscillation,’ ‘ vibra- 
tion’ and ‘undulation’ are used svnonymously. By the 
term ‘body capable of inductive action’ | mean a body 
which, when in motion, produces dynamical electricity. | 
include in the category of bodies capable of inductive action, 
brass, copper and other metals, as well as iron and steel.” 

The term “undulation” which appears in the general 
statement of the invention, and in the claims, is thus fur- 
ther defined as being used in a sense synonymous with the 
the words “oscillation” and “ vibration.” Webster define 
these terms as follows: 

“ Oscillation. The act of oscillating; a moving backward 
and forward or swinging like a pendulum; vibration.” 

“ Vibration. 1. The act of vibrating, or the state of being 
vibrated, or in vibratory motion; quick motion to and fro: 
oscillation, as of a pendulum, or musical cord. 

“2. (Physics.) A limited reciprocating motion of the par- 
ticles of an elastic body or medium in alternately opposite 
directions from their positions of equilibrium, when that 
equilibrium has been disturbed; as of a stretched cord or 
other body in producing musical notes, or of particles of air 
in transmitting sounds to the ear.” 

This “backward and forward” motion, “ to and fro,” “in 
alternately opposite directions,’ is thus definitely included 
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within the essential meaning of the term “undulatory,” as 
used in the specification. This is exactly in accordance 
with Mr. Bell’s theory as there unfolded, and it expresses 
perfectly the characteristic movement of the magneto- 


electric current. 

We have now quoted the entire specification except the 
claims, which are as follows: 

“ Having thus described my invention, what I claim and 
desire to secure by letters patent is as follows: 

1. A system of telegraphy in which the receiver is set in 
vibration by the employment of undulatory currents of 
electricity. 

2. The combination of a permanent magnet, or other 
body capable of inductive action with a closed circuit, so 
that the vibration of the one shall produce electrical un- 
dulations in the other or in itself. 

Thus (a) The permanent magnet, or other body capable 
of inductive action, may be set in vibration in the neighbor- 
hood of the conducting wire forming the circuit. 

(b) The conducting wire may be set in vibration in the 
neighborhood of the permanent magnet. 

(c) The conducting wire and the permanent magnet may 
both simultaneously be set in vibration in each other’s 
neighborhood; and in any or all of these cases electrical 
undulations will be produced upon the circuit. 

3. “The method of producing undulations in a contin- 
uous voltaic current by the vibration or motion of bodies 
capable of inductive action, or by the vibration or motion 
of the conducting wire itself in the neighborhood of such 
bodies. 

4. “The method of and apparatus for transmitting vocal 
or other sound telegraphically, as herein described, by caus- 
ing electrical undulations similar in form to the vibrations 
of the air accompanying the said vocal or other sounds.” 

Mr. Bell has so clearly explained, in the body of the spec- 
ification, the precise meaning of the terms employed in 
these claims, that he has made their intent and meaning 
exceedingly plain. 

The first claim for “a system of telegraphy in which the 
receiver is set in vibration by the employment of undula- 
tory currents of electricity,” obviously covers the use of un- 
dulatory currents of electricity in the operation of telegraph 
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instruments, especially in multiple telegraphy, as illustrated 
in Figs. 5 and 6. 

The second claim for “the combination of a permanent 
magnet, or other body capable of inductive action, with a 
closed circuit. so that the vibration of the one shall pro- 
duce electrical undulations in the other or in itself,” covers 
broadly the combination of an electro-magnet and an arma- 
ture upon a closed circuit, and embraces within its terms 
all the apparatus illustrated in the drawing and described 


in the specification. 

It has, however, been withheld from controversy in this 
case, for the obvious reason that the combination in its sim- 
plest form was as old as the knowledge of the magneto-elec- 


tric current. 

The third claim for “the method of producing undula- 
tions in a continuous voltaic current by the vibration or 
motion of bodies capable of inductive action, or by the vi- 
bration or motion of the conducting wire itself in the neigh- 
borhood of such bodies,” is broadly for the method of pro- 
ducing undulations in a continuous voltaic current by vi- 
bration as expressed, and covers broadly all the apparatus 
illustrated in the drawing. It is, however, withheld from 
issue in this case, apparently for the same reason as claim 
two. 

The fourth and final clainn for “the method of and appa- 
ratus for transmitting vocal or other sounds telegraphically, 
as herein described, by causing electrical undulations simi- 
lar in form to the air vibrations accompanying the said yo- 
cal or other sounds,” by its terms covers broadly both the 
methods therein designated, and the apparatus operating as 
there specified. * 

It is observable that a broad distinction is made between 

* NoTe.—(C. 2, page 16%), Bell, (9 605.) Will vou look at the paravraph of 
your first patent, Mareh 7, 1876, which begins: ** The advantages | claim to 
derive from the use of an undulatery curren: in place of an intermittent one 
are,’ and then enumerates five advantage<—and state whether, according to 
your opinion and belief at the time, those advantages ensued from the em- 
ployment of a current which was undulatory instead of intermittent, regard- 
less of the form of the undulations, or whether the attainment of those ad 
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the “undulatory currents,’ the “electrical undulations,’ 
and the “undulations,” included, respectively, within the 
first, second, and the third claims, and the “ electrical un- 
dulations ” specified in the fourth claim. 

In the first three claims these terms are expressed without 
limitation, and include a// undulatory currents and elec- 
trical undulations. 

In the fourth claim, however, not all electrical undula- 
tions are included, but only those of a specific kind, to wit, 
those “similar in form tothe vibrations of the air aecom- 
panying the said vocal or other sounds.” 

The reason why Mr. Bell made this important distinction 
is clearly manifest. In the body of the specification he had 
described a number of ways of producing undulatory cur- 
rents. While these were all capable of possible application, 
for example, to the purposes of multiple telegraphy, and 
so were embraced within the terms of the first claim, they 
were not all capable of use in the electrical transmission of 
speech. 

Thus, one method was described as follows: 

“Where a cylinder upon which are arranged bar-mag- 
nets, is made to rotate in front of the pole of an electro- 
magnet an undulatory current is induced in the coils of the 
electro-magnet.” 

Mr. Bell had actually made some attempt to utilize un- 
dulatory currents obtained in this way for purposes of 
multiple telegraphy. (C. Vol. 4, pages 986 and 988, and Figs. 
17 and 24, ante, page 4) Obviously, however, they were 
wholly unsuitable for use in the transmission of speech. 

In this fourth claim, therefore, Mr. Bell sought to desig- 
nate with “ scientific accuracy ” exactly those electrical un- 
dulations which he was convinced would be effective in the 
transmission of speech. 

He did this “to the best of his ability ” and, in the light 


vantages required the production of some special form of electrical undula- 
tions as distinguished from other forms of electrical undulations ? 

Ans. I believed at the time that the advantages enumerated ensued from 
he employment of a current which was undulatory instead of intemittent; 
quite regardless of the form of the undulations. 
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of the definitions expressed in the body of the specifications, 
thereby limited himself, plainly and unmistakably, first, to 
tiie use of the electrical undulations of the magneto-electric 
current, and second, to the use of those electrical undula- 
tions only which are “similar in form to the vibrations of 
the air accompanying the said vocal or other sounds.” 

Every part of the specification was thus consistent with 
every other part and with the whole, and altogether it af- 
forded a complete fulfillment of the purpose outlined by Mr. 
Bell in his letter of August 14th and a perfect exemplifica- 
tion of his principle and of his admirable theory regarding 
the electrical transmission of speech. 
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XVIIL. 


Having concluded our analysis of the “George Brown 
specification ” we proceed next in the order of historical 
development to a consideration of the specification inelud- 
ed in Mr. Bell’s application for the patent filed in the patent 
office, February 14, 1876, as it appears in the photo-litho- 
graphic copy produced by complainants and printed in the 
record. (Add. proofs, page 729.) 

We tind thet this specification is substantially the same 
as the “George Brown specification,” except that it contains 
new matter of a somewhat remarkable character, and an 
additional claim based upon this new matter as follows: 

“ Electrical undulations may also be caused by alternately 
increasing and diminishing, the resistance of the circuit, or 
by alternately increasing and diminishing the power of the 
battery.” 

“The internal resistance of a battery is diminished by 
bringing the voltaic elements nearer together, and increased 


by placing them further apart. The reciprocal vibration of 


the elements of a battery therefore occasions an undulatory 
action in the voltaic current. The external resistance may 
also be varied. For instance, let mercury or some other 
liquid form part of a voltaic circuit, then the more deeply 
the conducting wire is immersed in the mereury or other 
liquid, the less resistance does the liquid offer to the passage 
of the current. Ilence the vibration of the conducting wire 
in mereury or other liquid included in the circuit occasions 
undulations in the current. The vertical vibrations of thie 
elements of a battery in the liquid in which they are im- 
mersed produce an undulatory action in the current by 
alternately increasing and diminishing the power of the 
battery.” 

“4. The method of producing undulations in a contin- 
uous voltaic circuit by gradually increasing and diminish- 
ing the power of the battery as set forth.” 

The old fourth claim in the “George Brown specification ” 
is retained and numbered 5, in the new specification. More- 
over, as the new matter is inconsistent with the statement 
in the “ George Brown specification,” that “ There are many 
ways of producing undulatory currents of electricity, but all 
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of them depend for effect on the vibration or motion of 
bodies capable of inductive action,” this is amended so as to 
read as follows: 

“There are many Ways of producing undulatory currents 
of electricity, dependent for effect upon the vibrations or 
motions of bodies capable of inductive action.” 

The pertinent question at once arises, what effect or bear- 
ing does the interjection of this new matter have upon the 
old claims retained in this specification, and what construc- 
tion is now properly to be placed upon them?” 

[t is clearly manifest that in the new nomenclature 
adopted, the “ undulatory ” current is no longer exclusively 
the magneto-electrie current. The term is now applied also 
to a continuous battery current, in which the intensity is 
varied either by varying the resistance in the circuit, or by 
varying the power of the battery. 

The logical consequence is that when this newly de- 
scribed undulatory current is employed in a system of teleg- 
raphy to set the receiver in vibration, its use for this pur- 
pose is covered by the very terms of the first claim. 

“ A system of telegraphy in which the receiver is set in vi- 
bration by the employment of undulatory currents of elec- 
tricity, substantially as set forth.” 

(The question is here considered, waiving for the present 
any adverse view founded upon the very significant absence 
of any attempted description of an apparatus for the utili- 
zation of this form of current.) 

[t is an equally logical consequence that, should this 
newly described current be applied to the transmission of 
speech, its use for this purpose would be covered by the 
fifth claim, provided the electrical vibrations caused were 
actually “similar in form to the vibrations of the air ae- 
companying the said vocal or other sounds,” as that ex- 
pression is defined in the body of the specification; but 
otherwise, such use woald clearly be outside of the terms of 
that claim. 

It is noticeable that, either owing to carelessness or haste 
on the part of Mr. Bell, when this passage was interjected 
into the specification, or, on the other hand, owing to a be- 
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lief on his part that, while this newly described current 
might be applicable to the purposes of multiple telegraphy, 
it was unsuitable for the transmission of speech, Mr. Bell 
did not even make the attempt to change the explicit deti- 
nitions given in the body of the specification of the phrase 
“similar in form to the vibrations of the air, ete.” 

This phrase therefore, which specifies the essential char- 
acteristic of those electrical undulations, which alone are 
included within the terms of that claim, retains exactly 
the meaning it had in the George Brown specification. 

It is unnecessary to repeat here our discussion of that 
meaning as fixed by the terms of the specification. It is 
sufficient to state that the “ similarity in form” between the 
air vibrations and the electrical undulations was based un- 


equivocally upon the common possession in each case of 


three analogous phases of variation, which continued 
throughout in exact correspondence in both cases. Where 
curves are drawn therefore which would express mathe- 
matically, with their recognized graphical values, each of 
these three phases in the two cases, those curves would be 
exactly similar to each other. 

The three essential phases of variation considered by Mr. 
Bell in his discussion in the specification were variations in 
rate, direction of movement and amplitude or intensity of 
the impulse in each case. All three are inherent charac- 
teristics of a magneto-electric current caused by the vibra- 
tion of an armature under the impulses of the air vibrations 
communicating a sound. 

jut only two of these are inherent in the newly described 
current of varying resistance. The current flows contin- 
uously in one direction only, and in this essential respect, that 
exact correspondence to the vibrations of the air utterly 
fails, and with it that “similarity of form,” based by Mr. 
Bell directly upon that exact correspondence. 

Consequently, the newly described current of varving re- 
sistance has not been claimed by Mr. Bell, in this patent, 
for use in the transmission of speech, but for multiple tele- 
graph purposes alone. 


Moreover, the modus operandi of the newly described cur- 
rent of varying resistance, when emploved in the transmis- 
sion of speech, is wholly different from that of the magneto- 
electric current under similar circumstances. 

Where the magneto-electric current is induced by the 
vibration of an armature, set in motion by thecorresponding 
air vibrations communicating a sound, the variations taking 
place in the current correspond exactly to the variations 
simultaneously occurring in the motion of the vibrating 
armature and of the air particles. There is not only an ex- 
act correspondence in the direction 6f the movement in the 
three cases, but there also existsan exact and Instantaneous 
correspondence in the relative infensity in the three cases. 

Mr. Bell has clearly explained the rationale of this corre- 
spondence in intensity as follows: 

“T understood from the well known laws of magneto- 
electricity that a current of electricity would be in- 
duced in the coils of the electro-magnet E. Fig. 7 (15) 
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when any one of the transmitting reeds A moved down- 
ward or upward, and that the strength of the current 
would be proportional to the velvety of the motion of the 
reed. I therefore inferred that as the velocity ofthe motion 
of the reed was increased when the amplitude of its vibration 
was increased, that the strength of the current produced by 
the vibration was also increased. 

“(C. Vol. 2, page 117, Ans. 35.) 

Complainant's able counsel in the argument in the court 
below further explained this matter in a singularly clear 
and lucid manner, as follows : 

“If I move this armature or piece of metal up to the core 
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of the magnet, [ shall also excite in the electricity a ten- 
dency to flow. If I move the piece of metal up to it, the 
tendency of the current, venerated by the expenditure of 
the force of any of my fingers, is to flow in one direction. 
lf | move the piece of metal away, the tendenev is to flow 
in another direction. Now, it Is not the position of the 
armature which makes the current. There is no more cur- 
rent when the armature is close to the lnagne} than there 
is when it is in the next room. It isthe motion of the 
armature Which makes tue current. In other words, it is 
the expenditure of the force of my fingers which generatesor 
is the cause of the electrical disturbance and flow. And, 1 
as much as it Is not the position of the armature but only 
the motion which generates the current, it necessarily fol- 
lows that as long as vou move this piece of metal within 
the magnetic reach, the current is flowing in that coil and 
the connected circuit. When I stop moving it, no matte: 
where I stop, the current stops too 
“That is not all. That current, in its flow, is due to the 
motion of the armature. If I move the armature gently, 
the current is gentle: if | move it violently, the current be- 
comes Violent. Your [lonor sees verv well, therefore, that 
the currents which are produced in this contrivance have 
to correspond to the motion of this piece. So long as 
this moves the current flows: If this moves violently, the 
current flows violently: if it moves gently, the current 
Hows gently. You can therefore fairly sav that all the 
currents represent, or are copies of. the motion of this. If 
now, lustead of moving this by mv finger, | use as arma- 
ture a thin disk of sheet iron and =p ak to it, the vibrations 
produced in the air by miv voice move that thin disk just 
as thev would move the drum of the listener's ear and in 
quite the same Way. This thin, elastic material can and 
will move in the same way if supported properly at the 
edges. Suppose now, that instead of using this thing which 
[held in my hand and wave in front of the magnet, I 
place here this thin diaphragm, supporting its edges on a 
frame In front, and speak to it. Then it will move, and 
everv motion of this disk which constitutes the armature 
so prompt and so accurate is the performance of the appar- 
atus), everv motion of it to and fro, as it vibrates, generates 
a current in these coils which will co respond to the motion 
just as it did when IT moved the heavy armature with my 
hand. The motions of the electricity in the coil, or, so to 
speak, the currents of electricity, will correspond to and will 
be the copies of the vibratory motions of this plate. 
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“One more thing: If | speak to that, the motions of this 
plate are copies of the vibrations of the air particle. Mv voice 
moves one particle, and that moves the next one, and that 
moves the next one, and thus the same motion is commiu- 
nicated through them to the disk: it not merelv makes it 
vibrate, but makes it vibrate in the same way, manner and 
fashion, causing this to perform the same form of vibration 
What is the consequence?) Whi, that the currents which 
the motion of this produces 1 obedience to itself, in this 
coll, are themselves the copies of the Motions ot threat 
armature disk, which are the copies of the motion of that 
air particle; so that the currents may very properly be said 
to be copies of the Very motions of the air particle agitated 
by my voice. If the agitation of the air particle is at any 
Instant violent, the current becomes more vielent: if the 
agitation of the air particle is less violent, the current at 
once weakens. Now it is true, not merely when | move the 
particles of air, not merely when | movethe armature toand 
fro, that the eurrents arise, but if, while moving the 
armature from one extreme of its Vibratory path tw 
the other, | move it fast during the first part of the 
path, then the current at that instant is stony, and if I move 
it slow during the next portion of the same movement, the 
current is weak. Let it return part of its way on its path, 
and the current returns on its path. The changes of cur- 
rent, therefore. are coples of the motions of the armature. 
not merely in respect to the time during which the total! 
motion takes place, biel merely in respect to the mean vie- 
lence of the movement of the armature during its total me- 
tion, but in respect to every change which can take place 
In the motion of the armatures while the motion from one 
extreme to the other is being performed. The currents, 
therefore, will net correspond merely in number to the 
vibrations of the armature (and the air particles which 
move it) but they still correspond in their character to: what 
| have deseribed as the form of the vibration which the 
armature and its actuating air particle perform.” 

(Argument of J. J. Storrow in U.S. C. C.. Southern 
District of New York. page Lz. The ttalics are Mr. Stor- 
rows.) 

Qn the other hand, and in severe contrast, the continu- 
ous current of varving resistance, when used under thie 
same circumstances, in the transmission of speech, operates 
in a totally different manner. It is not the motion of the 
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armature which makes the current. It isthe position of the 
armature which makes the current. And, inasmuch as it 
isnot the motion of the armature, but only the position 
which regulates the current, it necessarily follows that the 
moment of greatest intensity in the current on the line is 
when the position of the diaphragm is such as to impose the 
yreatest pressure on the carbon, for example, and thus di- 
minish to the least degree the resistance to the flow of the 
current. This occurs when the diaphragm is in position at 
one extreme limit of its vibration. On the other hand, the 
moment of least intensity in the current occurs when the 
diaphragm is at a position at the opposite limit of its vibra- 
tion. 

Note now the radical difference in the modus operandi of 
the two currents when operated simultaneously by dia- 
phragms acted upon by the voice. 

With the magneto-electric current, when the diaphragm 
is for the instant without motion, at the extreme limit and 
turning point of its vibration, the current is at zero, or 
without existence. As the motion of the diaphragm com- 
mences and increases to a maximum at the center of its vi- 
bration, the intensity of the current, induced by this motion, 
correspondingly increases also to a maximum at the same 
point. And in the movement of the diaphragm from the 
center to the other limit of its vibration, its motion and the 
intensity of the current are correspondingly decreased to 
zero at the limit. There is thus afforded in the entire 
movement that perfect correspondence in form so clearly 
set forth by complainants’ counsel in the passage above 
quoted 

While the diaphragm has thus passed through one vibra- 
tion in one direction, its motion and also the intensity of 
the induced electrical impulse have together each passed 
through two phases of change, to-wit; first, an increase from 
zero at the outset to a maximum at the center, and then a 
decrease to zero again at the farther limit. 

On the contrary, with the current of varying resistance, 
when the diaphragm has thus passed through one vibration 
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in one direction, the intensity (or more properly the quan- 
titv) of the current has passed through only one phase of 
change, to wit, « continual increase of intensity during the 
whole passage of the diaphragm from one limit to the other 
of its movement. 

Instead of an exact correspondence there is no correspond- 
ence in form whatever between the twocurrents. As one of 
them, to wit, the magneto-electric current thus induced, is 
“similar in form” to the air vibrations, the current of vary- 
ing resistance is not and can not be thus “similar in form.” 
Two things which are not similar to each other can not both 
be similar to a third thing. 


Next in order comes a brief consideration of the amend- 
ment to the original specification filed in the Patent Office 
aus follows (C. Vol. 4, page 16): 

“Tn the matter of the application of A. teraham Bell, for 

patent for improvements in telegraphy filed February 14, 

if. 

“In this matter amend the specification as follows: 

“Page 2, erase line 19 to line 24 inclusive, and substitute 
therefor the following: 

Ih) appending application for letters pratternat, filed 11) the 
US. Patent Office, February 25, 1875, | have described two 
Waves of producing the intermittent current. the one by 
actual make and break of contact, the other by alternately 
increasing and diminishing the intensity. of the current, 
without actually breaking the current, the current produced 
by the latter method T shall term for distinetion’s suke, a 
pulsatory current. 

“My present Invention consists in the employment of a 
vibratory or undulatory current of electricity, in contra- 
distinction to a merely intermittent or pulsatory current, 
and of a method of, and apparatus for, producing electrical 
undulations upon the line wire 

“The distinction between an undulatory current and a 
pulsatory current will be understood, by considering that 
electrical pulsations are caused by sudden or instantaneous 
changes of Intensity, and that electrical undulations result 
from gradual changes of intensity exactly analogous to the 
changes In the density of alr, occasioned by simple pendu- 
lous vibrations. The electrical movement, like the aerial 
motion, can be represented by a sinusoidal curve. or by the 
resultant of several sinusoidal curves. 

“ Tntermittent or pulsatory and undulatory currents may 
be of two kinds, accordingly as the successive impulses have 
all the same polarity, or are alternately positive and nega- 
five. 

“Page 15, line 15, after ‘svnonvmously’ (insert and in 
contradistinction to the terms ‘intermittent’ and ‘ pul- 
satory.’ 

“In the 4th claim, erase the word ‘ alternately’ whenever 
it occurs, and substitute therefor the word (‘ gradually.’) 

* PoLtLtokK & BaAILey, 
“Attys. for A. Grraham Be Sigg 
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On careful examination there is here developed the re- 
markable fact that each of the three items of this amend- 
ment is Inserted solely for the purpose of further explain- 
ing and elucidating the new passage, which had been inter- 
jected into the specification, and which, as we have seen, 
Was not contained in the “(George Brown specification.” 

The last item, “In the 4th claim, erase the word ‘ alter- 
nately " whenever it occurs, and substitute therefor the word 
(‘ gradually,’),” is made explicitly in amendment of the new 
fourth claim. 

As regards the second item of the amendment: the state- 
ment contained in the original specification, “ In this spee- 
ification the three words ‘oscillation, ‘vibration’ and ‘ undu- 
lation’ are used svynonyvmously,” had, as we have already 
seen, limited the significance of the word “undulation ” as 
used infthe claims, toa meaning including an essential back- 
ward and forward, to and fro movement. This meaning 
Wis exactly alii} ied to express the characteristic move- 
ments of the magneto-electric current, which alone was 
originally claimed. 

But it did not fit the newly described current of varving 
resistance, and, indeed, it expressly excluded it. 

A careful consideration could not fail to reveal such a 
discrepaney; but for some reason the statement was not 
struck out by an official amendment, but instead, its 
meaning was deftly shaded off by the addition of the 
words “in contradistinction tothe terms ‘intermittent and 
pulsatory.’ - 

Again the distinction between the “undulatorv” current, 
as limited to the magneto-electric current, and the “ inter- 
mittent ’ current had been intelligently discussed at great 
length in the body of the specification. The newly 
described current was a continuous battery current varying 
in its intensity. But a continuous battery current which 
was varied “by alternately increasing and diminishing the 


intensity of the current, without actually breaking the 


circuit” had been already described in another pending 
application filed by Mr. Bell, Feb. 25, 1875. 
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The most casual consideration must have revealed to Mr. 
Bell and his attorneys, the propriety, and even the necessity 


of distinguishing between two such similar currents. 
Accordingly, the first item of the amendment was 
inserted so as to point out the essential distinctions. 
This was done by the introduction of still another new 
term, “ pulsatory,’ which admirably served the purpose. 
Mr. Bell, in his*sworn Preliminary Statement in the 
Speaking Telephone Interferences, made the following state- 


ment: (C. Vol. 4, page 1010.) 

“T completed the specification for my American patent 
early in January, and sent it to Mr. Hubbard in 
Washington, to be examined by Mr. Pollok. Iam 
not able to fix the date when I sent it, but on 
the 18th of January I received a letter from Mr. Hubbard 
expressing his satisfaction with it, and it must have been 
returned to me then, or immediately after, as | made oath 
to it in Boston, on the 20th of January, 1876, and sent it 
back to Mr. Hubbard. The reason why it was not filed im- 
mediately was that it was deemed important that I should 
meet Mr. Pollok and go over it with care. We met in 
New York shortly after and spent a day in considering the 
specification. No change whatever was made in it, and 
Mr. Pollok took it back with him and filed it in the patent 
othce on his return.” 

Mr. Bell had already spent many weeks in the careful 
study and preparation of this specification; we quote again 
his statements of the especial care he used in this matter: 

*T wrote and rewrote the specification a number of times 
and finally adopted that mode of expression that seemed to 
me best to explain my invention and the relation that one 
part of it bore to another.” (C. Vol. 2, page 1620, Ans. 35!4). 

“It will be understood, then, that in October, 1875, | was 
placed in a very serious dilemma. I expected from day to 
day to hear from Mr. (reorge Brown, and, while waiting, 
occupied myself in writing and rewriting my specification 
I felt that I had made a great invention; that I had invented 
what is now known as ‘the speaking telephone. I tried to 
embody this in my specification and to express it In 
language that should be scientifically accurate and com- 
plete, and to the best of my ability I did so.” (C. Vol. 2, 
page 1675, Ans. o60.) 
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We are now confronted by an extraordinary fact. Mr. 
Bell had labored for weeks, to the best of his ability, to per- 
fect his specification and to make it “ scientifically accurate 
aid complete” in expression. Subsequently to the final 
completion and verification of that specification, Mr. Bell and 
Mr. Pollok, his attorney, had passed a day together in New 
York in its careful examination, a day devoted especially te 
that work. 

Yet, notwithstanding all this extraordinary care and dili- 
vent study, the specification appears in the Patent Office 
containing such obvious inaccuracies of expression, such 
inconsistencies and such a lack of complete definitions, that 
the amendment formally made was rendered absolutely 
necessary to properly complete the specification. There was 
certainly no lack of ability or discernment in Mr. Bell or 
Mr. Pollok, for they were the ones who saw the obvious 
necessity for the amendment, and made it and filed it in the 
Patent Office. 

We are startled by this extraordinary phenomenon. But 
the more we study the matter, the more the mystery grows. 
The “(George Brown specification” was, indeed, complete 
and “scientifically accurate” in ali its expressions. It was 
consistent with itself in every part, and was indeed a model 
specification. 

Again, all the difficulties cluster about this new passage 
interjected ino the specification. It does not fit into the 
place. It is foreign to its environment. It is not in accord 
with the great theory elaborated with such careful detail 
in the body of the specification. Other expressions have to 
be modified to soften their antagonism. 

Further, it is not only isolate and alien to the rest of 
the patent, but it is inconsistent with the purpose outlined 
by Mr. Bell in hisletter of August 14th,to patent “the use of 
the magneto-electric current.” The key no longer fits the 
tumblers of the lock. 

Still further, it is absolutely disconnected from the brill- 
iant conception which had its first inception in the sum- 
mer of 1874, and which Mr. Bell, during the succeeding 
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months had elaborated with such eare, which led to the in- 
tense labors of June and July, 1875, and which finally found 
its consummation and perfect expression in the “ George 
Brown specification.” 

What is the explanation? 

How came about such an anomaly as is here presented? 

One is naturally and inevitably led to make the Inquiry, 
What were the circumstances which occasioned sucha di- 
version? How came aman of Mr. Bell’s exceptional and 
proved abilities to insert the passage in the specification in 
such a bungling manner? 

We turn to the record and ask Mr. Bell what were these 
circumstances” 

Our only answer is, Si/ence. 

Mr. Bell has given us at length all the details, even to 
the chain of reasoning he employed, in the development of 
his idea of the use of the magneto-electrie current, but now, 
not a thought or a circumstance is mentioned by Mr. Bell 
in explanation of the origin of this passage, or even of the 
extraordinary statement that “ the more deeply the conduct- 
ing wire is immersed in the mercury,” “the less resistance 
does the liquid offer to the passage of the current.” All is 
left shrouded in the silence of mystery. 

The mind can not rest content under such circumstances, 
but must probe the matter to the very depths, if possible. 

We turn to other sources of information contained in the 
record, seeking for any and every circumstance that may 
possibly throw any light upon the subject. We find at once 
an account of the occurrence of an incident of sucha remark- 
able character as to immediately arrest our attention; we 
perceive the pessibility of its having a bearing directly up- 
on the subject of our investigation. 

[t appears by reference to the certified copy of the file wrap- 
per and contents of Mr. Bell’s patent (C. Vol. 4, page 14), 
that on the same February 14th that Mr. Bell’s original ap- 
plication was filed in the patent office, Mr. Elisha Gray, 
of Chicago, filed in that office the following caveat: 


“UNITED STATES PATENT OFFICE. 


ELISHA GRAY, OF CuiIcaGco, ILLINOIs, TRANSMITTING VocaL 
Sounpbs TELEGRAPHICALLY. 


GRAYS CAVEAT. 
Filed February 14, 1876. 


To ALL WHOM IT MAY CONCERN: 

“ Be it known that I, Evisha Gray, of Chicago, in the county 
of Cook, and State of Illinois, have invented a new Art of 
transmitting rocal sounds tele graphically, of which the follow- 
ing is a specification: 

“Tt is the object of my invention to transmit the tones of 
the human voice through a telegraphic circuit, and repro- 
duce them at the receiving end of the line, so that actual 
conversations can be carried on by persons at long distances 
apart. 

“T have invented and patented methods of transmitting 
musical impressions or sounds telegraphically, and my 
present invention is based upon a modification of the prin- 
ciple of said invention, which is set forth and described in 
Letters- Patent of the United States, granted to me July 27, 
1875, respectively numbered 166,095 and 166,096, and also 
In an application for Letters-Patent of the United States. 
tiled by me February 25, 1875. 

“To attain the objects of my invention, I devised an in- 
strument capable of vibrating responsively to all the tones 
of the human voice, and by which thev are rendered audi- 
ble. 

“In the accompanying drawings I have shown an appara- 
tus embodying my improvement, in the best way now 
known to me, but [ contemplate various other applications, 
and also changes in the details of construction of the ap- 
paratus, some of which would obviously suggest themselves 
to a skillful electrician, or a person versed in the science of 
acoustics, on seeing this application. 

“Figure 1, represents a vertical central section through 
the transmitting instrument; 
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“Figure 2, a similar section through the receiver: and 
“Figure 3, a diagram representing the whole ap eee gee 
“My present be lief is, that the most effective method of 
providing an apparatus capable of responding to the vari- 
ous tones of the human voice, is a tympanum, drum or 
diaphragm, stretched across one end of the ¢ ‘hamber, carry- 
ing an apparatus for producing fluctuations in the potential 
of the « ‘lectric current, and consequently varying its cg 
“In the drawings, the person transmitting sounds 1 
shown as taking into a box or chamber, A, across the outet 
end of which is stretched a diaphragm (a) of some thin 
substance, such as parchment or gold beaters’ skin, capable 
of responding to all the vibrations of the human voice, 
whether simple or complex. Attached to this diaphragm 
is a light metal rod A‘ or other suitable conductor of elec- 
tricity, which extends into a vessel B, made of glass or other 
insulating material, having its lower end closed by a plug, 
which may be of metal, or through which passes a conduct- 
or b, forming part of the circuit 

‘This vessel is filled with some liquid possessing high re- 
sistance, such, for instance, as water, so that the vibrations 
of the plunger or rod A‘, which does not quite touch the 
conductor b, will cause variations in resistance, and, conse- 
quently, in the potential of the current passing through the 
rod A’. 

“Owing to this construction, the resistance varies con- 
stantly, in response to the vibrations of the diaphragm, which 
although irregular, not only in their amplitude but in ra- 
pidity, are nevertheless transmitted, and can, consequ ‘ntly, 
be transmitted through a single rod, which could not be 
done with a positive make or break of the circuit emploved, 
or where contact points are used. 

“T contemplate, however, the use of a series ot diaphragms 
in a common vocalizing chamber, each diaphragm carrying 
an independent rod, and responding to a vibration of differ- 
ent rapidity and intensitv: in which case contact points 
mounted on other diaphragms may be employed. 

‘ The vibrations thus imparted are transmitted through an 
electric circuit to the receiving station, In which circuit is 


included an electro-magnet of ordinary construction, acting 


upon a diaphragm to which is attached a piece of soft iron, 
and which diaphragm is stretched across a receiving vocal- 
izing chamber a, somewhat similar te the corresponding 
vocalizing chamber A. 

“The diaphragm at the receiving end of the lineis thus 


19S 


thrown into vibration corresponding with those at the 
transmitting end, and audible sounds or words are pro- 
duced. 

“ The obvious practical application of my improvement 
will be to enable persons at a distance to converse with each 
other through a telegraphic circuit, just as they now do in 
each other's presence, or through a speaking tube. 

“T claim, as my invention, the art of transmitting vocal 
sounds or conversations telegraphically through an electric 
circuit.! 

“ ELISHA GRAY. 

* Witnesses: 

“Wiriiam J. Peyton, 
“Wirtntiam D. BaLtpwiy.” 


We find in this caveat a clear statement of a proposed 
use of a current of varying power for the transmission of 
vocal sounds and speech. A method of varving the power 
of the current by varving the resistance in the circuit, is 
distinctly described, and, in particular, the mode of operat- 
Ing by immersing the conducting rod in a liquid of high 
resistance, is definitely set forth. 

“This vessel is filled with some liquid possessing high re- 
sistance—such, for instance, as water—so that the vibrations 
of the plunger or red A’, which does not quite touch the 
conductor 4, will cause variations in resistance, and, conse- 
quently, in the potential of the current passing through the 
rod A‘. 

The similarity of the ideas expressed, respectively, in the 
caveat and in the new passage interjected into Mr. Bell's 
specification, is perfectly plain. 

The bearing of the one paper upon the origin of the oth- 
er is sufficiently evident, if only it be shown that they were 


actually brought into connection. /7 the contents of this 
caveat had been brought to the knowledge of Mr. Bell or 
his attorney; if this knowledge had been gained in sea- 


sonable time and under such circumstances as to permit of 
the surreptitious insertion of the new passage in the spect- 
tication; and finally, if Mr. Bell and his attorney were dis- 
honorable enough to perpetrate such a fraud upon Mr. Gray 
and the public—if all this were true, then the mystery 
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would be cleared up, and we would have in our possession 
a complete and adequate explanation of the presence of this 
passage in the specification, and one entirely consistent with 
every circumstance we have already mentioned. 

Such a solution of the enigma, however, involves an im- 
putation upon Mr. Bell of such rascality, and of the actual 
perpetration of a fraud so wicked, so monstrous, and so far- 
reaching in its disastrous consequences, that its very state- 
ment creates a shudder of horror and aversion. 

And yet, in all solemnity and with a due sense of the aw- 
ful responsibility involved in making the charge, we here 
state to the court that acareful examination of the facts dis- 
closed in complainant’s own record has forced upon us the 
absolute conviction that this new passage was surreptitious- 
ly inserted in the specification after it was filed in the pat- 
ent office, and after Mr. Bell’s attorney, Mr. Pollok, had 
gained a knowledge of the contents of Mr. Gray’s caveat. 
In plain Anglo-Saxen, we are convinced that Mr. Bell stole 
this from Mr. Gray. 
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lt is plainly our duty to present to the court for its in- 
formation the facts established in the record, which have 
produced in us this conviction. In the orderly develop- 
ment of the subject, the first great fac/, startling In its sig- 
nificance, is the established existence in those days of a 
conspiracy between Mr. Bell, Mr. Pollok, his attorney, and 
the Examiner inthe Patent Office, in the class of electricity, 
to illegally and illegitimately promote Mr. Bell's patent in- 
terests at the expense of Mr. Grray’s, and in direct violation 
of the requirements of secrecy established for the protec- 
tion of all inventors. 

The public, for some reason, has long suspected the ex- 
istence of this conspiracy, and the executive department 
of the government has even taken steps to ferret it out. 
We should hardly expect, however, to find any evidence of 
it in this case, and least of all, in complainants own record. 

But to our astonishment, we find here a narrative, writ- 
ten over Mr. Bell’s own signature, giving, in circumstantial 
detail. the modus (apn randi followed by these conspirators in 
the prosecution of their nefarious plot against Mr. Gray 
and his interests. 

But first, let us consider for a brief moment the pose Mr. 
Bell has assumed throughout the whole case as the verv 


personification of high-toned, super-sensitive conscientious- 


hess. 

In his preliminary statement in Harmonic Interferences, 
sworn to May 8, 1876, Mr. Bell inserted the following 
passage : 

“Tt Was just at this time (September or October, 1874.) 
that I first heard of Mr. Elisha Gray. I received a note 
from my friend Dr. Clarence J. Blake, in which he alluded 
to a letter received from Mr. Elisha Gray, descriptive of 
experiments made with Prof. Tyndall, relative to the tele- 
graphic transmission of vocal sounds. Dr. Blake stated his 
desire to show me the letter, and expressed his wish to have 
me meet Mr. Gray. [I called upon Dr. Blake next day, and 
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told him that as I was at that time applving for a caveat 
for an invention which would ultimately lead to the tele- 
phonic transmission of vocal sounds, I thought it might be 
well for me to be ignorant of Mr. (irav’s researches until I 
had secured my patents. For this reason I did not see the 
letter, and I am still ignorant of its contents ” 

Again in 1879, Mr. Bell testified in the Dowd case as 
follows (C. Vol. L, page 125): 

“Int. 51. You say that this first conversation on this 
subject with Dr. Blake was soon after the 21st of October, 
LS74: how do you fix that date”? Ans. by reference to a 
letter that I received from him dated Oct. 21, S74, in which 
he referred to some letter that he had received from Mr. 
Elisha Gray, concerning experiments in telegraphing 
‘vocal’ sounds. [I visited Dr. Blake within a day or two 
after receiving his letter, and told him I did not wish to see 
Elisha Gray’s letter, as | was then engaged upon the prob- 
lem of the transmission of articulate speech by electricity, 
and did not wish to be indebted to any one for information 
upon the subject.) ~ 

Again (C. Vol. 1, page 170): 

“Int. 171. In vour fiftv-first answer, vou referred to a 
letter which vou received from Dr. Clarence J. Blake, dated 
Oct. 21, 1874, in which he referred toa letter from Mr. Elisha 
(ray; have you since seen that letter of Mr. Elisha Grray to 
Dr. Blake, and where is it now? Ans. Ihave. Dr. Blake 
produced the letter as a part of lis deposition in the har- 
monic telegraphic interference case between Mr. Elisha 
(rray and myself, and a copy of it is to be found at pape 
121 of the printed evidence in that case. 

“TInt. 172. Does that letter from Mr. Gray make any 
reference whatever to the transmission of vocal sound, or 
make any statements as tothe character of Mr. ¢ ray ’s inven- 
tions, experiments or apparatus? Ans. It does not.” 

And again, upon his cross-examination in 1883,(C. Vol. 2, 
page 1605, Ans. 544,) Mr. Bell added to his answer the fol- 
lowing statement: 

“The fact of an explanation of a speaking telephone 
having been given to Dr. Blake in October, 1874, is im- 
pressed upon my memory by the fact that this explanation 
was the result of a letter I had received from him, dated 
October 21, 1574. (printed on page 542 of complainant's 
record,) in which he used the following remarkable expres- 
sion which at once riveted my attention,‘ I have received 
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a letter from the Royal Institute from Elisha (rrav concern- 
ing his experiments in telegraphing vocal sounds which 
vou will be glad to see.’ 

“My fears were at once aroused. I was afraid that some 
one else was at work upon t_e speaking telephone. I vis- 
ited Dr. Blake within a few davs of the receipt of his letter, 
not for the purpose of learning what Mr. Gray or any one 
else had done in this line, but, 1. For the purpose of de- 
scribing to him the method and apparatus that [ had de- 
vised for the reproduction of articulate speech by electrical 
means. 2. And for the purpose of seeking hisad vice con- 
cerning the operation of the membrane telephone | had de- 
vised, as he was a scientific man of eminence who had de- 
voted much time and thought to acoustical subjects, and 
especially to the subject of the vibration of loaded mem- 
branes like that of the human ear and in the Seott Phonau- 
tograph. i remember very distinctly that these were the 
objects with which I visited Dr. Blake,and I remember also 
that I refused to see the letter from Mr. Elisha Gravy in spite 
of Dr. Blake’s assurance that it had nothing to do with vocal 
sounds.” 

This public parade of Mr. Bell’s solicitude to remain in 
ignorance of his rival’s labors cost nothing, for Dr. Blake 
assured him at the time that the letter “ had nothing to do 
with vocal sounds.” 

But later on there was something at stake, and then, in 
the privacy of the home circle, and in a gushing letter 
written to his parents, Mr. Bell reveals an altogether dif- 
ferent character. 

This letter reads as follows: (C. Vol. 4, page YO): 


“SaLemM TO Bosrox, March 5, 1875. 

Dear Para axnp Mama: 

Please let me hear from you soon. Let me hear all the 
news. I have been working day and night in Washington, 
so that I have been unable to see the sights as vet. Every- 
thing looks most promising. One of the first things I did 
on reaching Washington was to set up my apparatus so as 
to make four stations, A, B, C, D. My 

A B f dD 


wish was to illustrate that a message could be sent from B 

to C at the same time that a message passed from A to D. 
[had four cells of a battery, but no acids. In order to 

have plenty of battery power that the thing might work 
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well enough, | wished six cells anda mixture of bichromate 
of potash with some acid (I forgot what). 

There was only one electrician in town, and I went to 
him for everything, unfortunately giving my name. 

He sent me down two cells of Lockwood's battery, and | 
was surprised that the young man who brought them came 
right into the parlor and stared about, to see what kinds of 
instruments | had got. 

Still further was I surprised to find that the two cells he 
brought would not work. 

The voung man came back with the bi-chromate for the 
other cells, but I had my suspicions aroused, and did not 
| use the solution. 

To add to my distress Mr. Hubbard informed me that Mr 
Orton (the president of the Western Union Telegraph Com- 
pany) would be round in half an hour to see my instru- 
ments. 

The Western Union is probably the largest corporate body 
that has ever existed 

It controls more miles of telegraph wire than there are in 
the whole of Europe. It was, therefore, important to have 
mv instruments in good shape. I did my best by getting 
nitric acid and sulphuric acid to get the cells I had in 
working order. Isawed a large carbon in two, borrowed a 
couple of slop-basins, and had the whole in working order 
just half a mimute before Mr. Orton made his appearance. 
The instruments, by good luck, never worked better. Mr. 
Orton was very much interested, and said he would like to 
see me again, but had to go to New York that night. 

Two days afterward I was in the Capitol seeing the Senate, 
when a gentleman came up and tapped me on the shoulder. 
It was Mr. Orton. He told me that the Western Union 
would be glad to give me every facility in perfecting mv 
instruments, and he gave me a hearty invitation to take 
apparatus to New York, and | should have the assistance of 
their best electricians. : 

They have a special experimental room, and have at in- 
stant command thousands of cells of battery, and thousands 
of miles of real line wire to test with. 

Mr. Orton said further, that he wished me distinctly to 
understand that the Western Union had no interest in Mr. 
(;rav or his invention. 

This is very encouraging. Mr. Orton had previously 
seen (rray’s apparatus, and yet he came forward to take up 
mine. 
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In regard tothe patents: My lawvers, Pollok and Bailey, 
found on examination at the patent ottice, that I had 
developed the idea so much further than (srayv had done, 
that they have applied for three distinct patents, in only 
one of which I come into collision with Cray. 

The first patent covers the principle “ Multiple Teleg- 
raphy,” basing my claim upon the instruments exhibited. 


(These instruments require two lines, an up-line and a 
down-line.) 

The second patent covers the principle of using an induced 
current, SO as to permit al single wire to be emploved. 

The third patent is fora“ vibratory ciicuit breaker,” for 
the purpose of converting the vibratory motion of my re- 
ceiving instrument into a permanent make or break of a 
local circuit 

By this arrangement [ can make a receiver work muy in- 
strument whatever that can be moved by electro-magnet- 
Ist, and it is developed into a very curious form of “ Auto- 
graph Telegraph,” Sv means of which an autograph mes- 
sage or picture may be almost instantly copied. The copy 
is made in ordinary ink and on ordinary paper. 

My lawvers were at first doubtful whether the examiners 
would declare an interference between me and Gray, as 
Gray's apparatus had been there for so long a time. 

They feared I had but a poor chance, and mv spirits at 
once fell to zero. They said it would be difficult to con- 
vince them that [T had not copied. When, however, they 
saw the “Autograph Telegraph” developed from the idea 
of multiple telegraphy, they at once said that was a good 
proof of independent invention, as Giray had no such idea. 
It further turned out that an examiner in the patent office 
(not, however, of electrical inventions) is a deaf mute, and 
knows me personally and by reputation, and could surely 
vouch for the fact of my being incapable of copying Gray. 

Another fortunate circumstance was this. That the very 
examiner into whose hands this will come, happened to be 
in Mr. Pollok’s office one dav when I called, so that 1 had 
a long interview with him, in which I explained every- 
thing to him, and I can’t help thinking that he must have 
been convinced of my independent conception of the whole 
thing. 

After making out our specifications and examining into 
the whole thing, Mr. Pollock said, “ You have a good case.” 
The last words he said when I left were, “ You need not fear; 
we shall pull you through all right.” 
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Whenever Grray’s lawver heard that [ was in town he ap- 
plied to the patent office to complete Gray's patent, and thus 


force me to a law suit. 

The examiners, however, could not act in the matter for 
ten davs, so that gave me time to get my application In in 
time. [am now waiting for the decision of the examuin- 
ing board. They will probably declare «an interference. 
Then I shall have to have witnesses examined and prove 
priority. 

The invention could not have come out at any better 
time than the present. I shall explain how. 

There are two rival telegraph companies in America: 
The Western Union and the “* Pacific Line.” 

The Western Union have hitherto enjoved a monopoly. 
But last vear a man invented a method of sending four 
messages simultaneously along the same wire, and the Pa- 
cific Telegraph Company bought his patent for seven hun- 
dred and fifty thousand dollars ($750,000). 

“The result has been that the Pacific Company has been 
able to reduce their prices so as to compete successfully 
with the Wester: Union. 

“ Now my invention comes out as a means by which thirty 
or forty messages may be sent simultaneously, and by 
which intermediate stations may communicate with one 
another. Ifthe Western Union take it up it would enable 
them to recover lost ground. At all events it is evidently 
u good time to bring out the invention. I visited the 
Western Union Telegraph headquarters in New York on 
nv way here. I have made arrangements to spend Satur- 
dav and Sunday every week in New York at the West. Un. 
building. 

“T am to have the assistance of Mr Prescott (the author 
of the book vou have on telegraph), so now I feel that all 
is plain sailing if | can prove priority. 

“Here is Boston. Much love. 

“ ALECK.” 


Now it appears ftom the official records of the (iovern- 
ment, published with the Annual Reports of the Commis- 
sions of Patents, and also from the Official Gazette of the 
Patent Office, that, at that time, vo patent whatever had ever 
been granted to Mr. Ciray relating in any manner to 
multiple telegraphs, and that no patent of any description 
had then been granted to Mr. Grav after 1872. 
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The following recitals are contained in Mr. Gray’s later 
patents as they appear in the record: 

“Improvement in electric telegraphy for transmitting 
musical tones. 

“Specification forming part of Letters Patent No. 166,- 
096, dated July 27, 1875: application filed January 19, 

(Overland Case, Vol. 5, page 151.) 

“Improvement in electric telegraphs for transmitting 
musical tones. Specification forming part of Letters 
Patent No. 166,095, dated July 27, 1875; application filed 
Jan 19, 1875." (dbid., page 159.) 

The application filed by Mr. Gray, February 23, 1875, re- 
mains still in interference. 

It is therefore demonstrably certain that the “ examina- 
tion at the patent office” made by Pollok and Bailey was 
not a legitimate examination of Mr. Gray’s patents, but an 
illegitimate and illegal examination of the contents of Mr. 
Gray's pending applications. Indeed, this is made sufti- 
ciently clear from the context of the letter, without render- 
ing it at all necessary to refer to the official records. 

Notice, for a moment, the remarkable character of the 
information thus acquired by Mr. Bell and his attorneys as 
to the contents of Mr. Gray’s applications. 

“My lawvers, Pollok and Bailey, found on examination 
at the patent office, that I had developed the idea so much 
further than Gray had done.” 


Their facilities in the office were such that they had been 
able to make a comparison between the development made 
by Mr. Bell, and that unfolded by Mr. (vray, and this too, 
before Mr. Bell had filed any application. They were thus 
enabled to plan in advance how to secure to Mr. Bell im- 
portant advantages over his rival. They would divide up 
his work into three distinct applications, and in such a way 
as to leave only one tied up in conflict with Mr. Gray’s, 
while the other two could be rushed through the office. 

This, as we all know, would secure to Mr. Bell a great 
advantage, especially in the negotiations with Mr. Orton 
and the Western Union, where Mr. Gray was also his rival. 
Again, how did Mr. Bell’s lawyers ascertain that Gray’s ap- 
paratus had been there for so long a time? 
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How did thev ascertain from their examination that 
“(Gray had no such idea” as the “ Autograph Telegraph?” 

The most intimate relations are established with the ex- 
aminer. He kindly comes to Mr. Pollok’s office and can- 
vasses the whole subject with Mr. Bell. 

This intimacy bears its appropriate fruit: “ Whenever 
(iray’s lawver heard that | was in town he applied to the 
patent office to complete Gray’s patent, and thus force me 
to a law suit. The examiners, however, could not aet in 
the matter for ten days, so that gave me time to get my ap- 
plication in in time.” By reference to the preliminary 
statement in the subsequent interference (C. Vol. IV, page 
990), it will be seen that Mr. Bell’s new application was filed 
February 25, 1875, which was pretty quick work under the 
circumstances. 

Mr. Bell and his attorney certainly had very prompt in- 
formation of every move made by Mr. Gray in the patent 
office. 

Is any further evidence necessary to convince us of the 
existence of this conspiracy between the parties, when we 
have before us this detailed narrative of their proceedings 
in direct fraud upon Mr. Gray? 

Were there a mass of testimony, it could only be cumula- 
tive in its character. The fact is sufficiently proved by the 
“silent evidence” of Mr. Bell's own letter written at this 
time. 

Moreover, reading between the lines of this letter, we are 
afforded a glimpse of Mr. Bell’s real character. His moral 
sense was so dull and blunted that he seemingly had no 
adequate appreciation of the wickedness of the proceedings 
in which he was participating. He actually gloried in his 
shame. 

We can no longer doubt Mr. Bell’s capacity or his will- 
ingness to participate in the perpetration of another fraud 
of like character upon Mr. Giray, whenever the opportunity 
should occur: 

Again, the fact of the consummation of this original fraud 
upon Mr. Gray was itself a moral, or rather immoral force, 
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binding the conspirators together in closer bonds, perpetuat- 

Ing the conspiracy, and continuing its operations as long as 
| 

On February 14, 1876, Mr. Bell's new application and 

Mr. (irav s caveat were filed together in the patent othee. 


the rivalry between Mr. Grav and Mr. Bell should last. 


Should it subsequently appear that, as matter of fact, Mr. 
Bell’s application did not then contain the passage in con- 
troversy, it would not only be manifest, but the mind would 
be convinced “* bevond a reasonable doubt,” that that passage 


Was surreptitiously inserted, through the operation of the 


same conspiracy. Whose existence has already been estab- 


lished. 

Astonishing as it may appear, a close analysis of Mr. 
Bell's own testimony, together with that of Mr. Gardner G. 
Hubbard, reveals the fact that when this specification was 


tiled it did of contain that passage. 
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The following isa history of the preparation of Mr. Bell's 
specification as digested from the testimony in complainant’s 
record. 

Ti was commenced in Canada. in Sept mber. 187.5. 

“T commenced the draft of the specification for miv pritent 
involved in this interference while | was in Canada. * * 
| returned to Boston early in October.” (Bell's Prelim 
Stat. Speak. Telep. Interference, C. Vol. 4, p. 1010.) 

“Int. 101. When did vou begin to prepare the specifica- 
tion for your patent No. 174, 465, of Mareh 7, 1S76? 9 Aus. 
During the month of September, 1875, in Canada, and | 
continued it in Boston when I returned, during the early 
part of October.” (Bell C. Vol. 1, page 152.) 

"OO. 3. HB har already appeared that vou passed the 
month of September, 1875, in Canada, at your father’s; 
please state what occupied vour time during that month, 
and what attention vou devoted to any electrical matters. 
Ans. | went to Canada chiefly for the sake of mv health. 
[ spent a great portion of my time (as I remember after 
reading the notes in my father’s diarv) in the open air, tak- 
ing plenty of horseback exercise. I had no means of mak- 
ing electrical experiments, but | attempted, as [ found 
strength and inclination, to reduce to writing my ideas 
concerning the production and utilization of undulatory 
eurrents for the purposes of the speaking telephone and the 
multiple telegraph. [also occupied a portion of my time 
in trving to interest friends in my inventions. I hoped to 
make some pecuniary arrangement for my support in 
Boston, so that upon my return to that city I] might devote 
all my time to my electrical researches. It was my inten- 
tion to patent what I had done at once. in the United States 
and abroad, and | thought that in return for an interest in 
my foreign patents I could induce some friend to make the 
arrangement I desired, and to undertake all the expense of 
the foreign applications. 

“Before I left Canada, | had arrived at an understanding 
of this kind with the late Hlon. George Brown, of Toronto, 
and his brother, Mr. Gordon Brown. (C. Vol. 2, page 1675, 
sell.) For the first visit (to Canada referred to in the ques- 
tion) I went on or about September 1, 1875, and arrived in 
Salem on my return on or about October, 1, (Cross-Q. 536, 
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C. Vol. 2, pripe L667)" The specification Was mainiv writ- 
ten in Octobe , 1S75. 

“T returned to Boston early in October, and resumed 
work on my specification with a view to placing it in the 
hands of Mr. Brown in case of his accepting my proposi- 
tion. I delaved making out an application for a patent in 
this country, though repeatedly urged to do so by Mr. Hub- 
bard, in order to make some arrangement with Mr. Brown, 
or some other person, to take out forelgn patents. I heard 
nothing from Mr. Brown until my visit toCanada at Christ- 
mas, 1875.” (Prelim. Stat. C. Vol. 4, page LOL.) 

” Immediately Upon mv return to Salem, in October, 1875, 
| prepared the specification for my patent of March 7, 1876, 
so usto be ready to make application for letters patent In 
the United States and abroad, the moment a definite ar- 
rangement should be concluded with Mr. George Brown 
and his brother. 

“Mr. George Brown had specially requested me to take no 
steps in America that could be prejudicial to the patents he 
proposed to take out abroad. I therefore waited anxiously 
for the definite reply to my proposition that had been 
promise d, but it never came. . . It will be under- 
stood, then, that in October, 1875, [ was placed in a very 
serious dilemma. Ll expected from dav to dav to hear from 
Mr. George Brown, and while waiting I oeenpied myself in 
writing and re-writing my specification. I felt that I had 
made a great invention; that I had invented what is now 
known as‘ the speaking telephone. I tried to embody this 
In my specification, and to express it in language that 
should be scientifically accurate and complete, and to the 
best of my ability I did so. 1 did not know much about the 
patent laws of the country, but believed that the counsel 
who might be emploved by Mr. George Brown and his 
brother, or Mr. Sanders and Mr. Hubbard, would make 
the necessary alterations in the phraseology, if any such 
alterations were deemed necessary. Mr. Hubbard and Mr. 
Sanders were very anxious to have my specifications filed 
at once In the United States patent office, but ] believed the 
invention to ‘be so important and so valuable that I wanted 
it to be taken out abroad, as well asin America, and, there- 
fore, delaved the filing, hoping to hear from Mr. George 
Brown and his brother.” (Cross-Q. 565, C. Vol. 2, page 
1676.) 

“T saw the specification of the speaking telephone in 


October. 1S. [ beheve it Was substantially like the one 
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for which the letiers patent were issued, though several 
changes were made in it subsequently to my first seeing it.” 
(Dep. of Gardner Hubbard, C. Vol. 4, page 960.) 

The specification was taken to Wash ington in the first of Lh - 
cember, 1875, shown lo Mr. Pollok by Mr. Hubbard. brought 
hack hy him Dee. 14th or L5th, and then taken back to Washing- 
ton, Janvary 10, 1876, shown to Mr. Pollok, aud again returned 
to Mr. Be l/ for his signature aid oath. January lS, IS7G6, aid 
siqued and sworn to January A) ISTE. 

“1 believe I took it with me to Washington in the first of 
December, 1875. I showed it to Mr. Pollok, brought it back 
with me on leaving Washington, Dec. 14 or 15, then took it 
with me on my return to Washington, which was, I think, 
on the 10th of January, LS76; showed again to Mr. Pollok, 
then I returned it to Mr. Bell for his signature and oath.” 

(Deposition of Gardiner Hubbard. Int. 20, C. Vol. 4, page 
HOO.) 

Int. 114. Was a specification prepared from these drafts 
for Mr. G. G. Llubbard to take to Washington and have 
examined by Mr. Pollok, vour patent solicitor? Aus. It 
Wiis. 

Int. 115. Did vou learn from Mr. ILubbard at any 
time that Mr. Pollok had examined this specification with 
him, and found it satisfactory, and if so, when did vou lear: 
this? If vou have any ineans of fixing the date with pre- 
cision, please state what means vou have. Aas. [ heard 
from Mr. Hubbard to this effect upon the 18th day of Jan- 
uarv, 1876. I fix this date by reference to a letter that | 
wrote to Mr. Hubbard’s daughter on the 18th of January, 
1S76, in which the following passage occurs: 

“] received a nice letter from your father this. morning, 
iD which he Savs how well pleased he is with the new speci- 
fication, and that it promises to be of great value if I prose- 
cute my researches dilige utly, if not, others may supplant nie. 
He savs, ‘I have been over your specification with Mr. 
Pollok. He is very much pleased with it, and says he does 
not think it will require any alteration.’ ” 

Int. 116. Have vou in your possession the letter from 
Mr. Hubbard referred to in your last answer? Aus. I have 
not. 

Int. 117. Have you made careful search for it? Aus. | 
have, but have been unable to find it. 

Int. 118. What day of the week was the 18th of Janua- 
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ry, 1876? Ans. It appears by the calendar that it was 
Tuesday. 

Int. 119. Please state when, if ever, vou received from 
Mr. Pollok’s office a fair copy of the specification to be 
signed and sworn to; and if vou have any means of fixing 
the date, please produce it. ans. I received a fair copy 
of the specification from Mr. Pollok’s oftice either on the 
nineteenth or twentieth dav of January, 1876, and I took 
oath to it in Boston on the twentieth of January, 1s76. I 
tix the date of receiving it by a memorandum which has been 
given me, Which I am informed and believe is a press copy 
of Mr. Pollok’s letter to me accompanying the specification. 
It is as follows: 

* January 18, 1876. 
“Mr. A. GRAHAM BELL: 

* Dear Siv:—Herewith find applic. papers, &c., for your 
new improvements in telegraphy. We have left blank for 
title of invention in the oath, which vou can fill in. 

‘ Please execute the papers as indicated in pencil, and re- 
turn them to me. 

“Verv truly vours.” 

Int. 120. Tlave vou got the original of the letter just 
read? slns. I have not. 

Int. 121. Do vou know where it is? Ans. I do not. 

Int. 122. In whose handwriting was the fair copy of the 
specification which was sent to you from Washington, as 
vou stated? Anws. I do not know. It was in a strange 
handwriting. I presume it was written by some of Mr. Pol- 
lok’s clerks. 

Int. 125. Please look at the certified copy of the specifi- 
cation now shown vou, and state when and where the jurat 
is dated. Aus. Suffolk county, State of Massachusetts, the 
20th of January, 1876. 

Int. 124. It appears from this certified copy that this ap- 
plication was filed in the patent office Feb. 14, 1876: why 
was it not filed sooner? Ans. I had made arrangements 
to have the specification filed simultaneously in England 
and the United States, and delayed making the application 
in the United States patent office in the expectation of re- 
ceiving a cablegram trom England informing me when to 
file it.” 

[ ¢ omplamants put in evide nce 1 Fe rtified COpY of file if rapper 
and contents of Bell pate nf of March 7. ISTG, marked “ Com- 
plainants’ ka hihit 24, Bell's pplication of 1876." } 
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Int. 125. Please look at the paper now shown vou; state 
who made it. Aus. I did. 

Int. 126. When and where and for what purpose? Avs. 
[ made it at the Queen's Hotel, Toro:ito, on the 28th day of 
December, 1875, for the information of the Hon. George 
Brown. 

Int. 127. What occasion had you to give him informa- 
tion on the matiers shown in that paper? Avs. IT expected 
to conclude arrangements for having him take out patents 
in England for me and made this drawing to illustrate cer- 
tain of my inventions. 

Int. 128. Is that the same Mr. George Brown spoken of 
in vour letter to Mr. Hubbard of September 28, 1875, which 
was read asa part of vour one-hundredth answer? Aves. 
[t Is. 

fnt. 129. State generally what inventions or what ap- 
paratus that paper shows. dws. The invention and ap- 
paratus described in my United States patent, dated March 
7, 1876. 

Int. 130. There appears to be a memorandum on the 
back of it not in vour handwriting: who wrote that? Ans. 
The Mr. George Brown referred to. 

Int. 151. In whose possession did you leave it after you 
made it, and when did vou next see it?) Aus. [| left it in 
the possession of the Hon. George Brown, in Toronto, on the 
twenty-ninth day of December, 1875, and I next saw it in 
Toronto on the 12th of November, 1878, and requested Mr. 
Brown to intrust it to Mr. Thomas A. Watson who brought 
it on to Boston. 

Complainants put in evidence the paper referred to, and 
itis marked “Complainants’ Exhibit 25, Bell’s Toronto draw- 
ing, W. P. Preble, jr., Examiner.” (Original No. 37.) (De- 
position of Alex. Graham Bell, C. Vol. 1, page 156.) 

“('ross-@. 495. Were the drawings of your patent of 
March 7,1876, made before or after December 28, 1875” 
Ans. The original sketches, of which the drawings in the 
patent are copies, were made before that time. I do not 
know when the draughtsman’s drawings were made, except 
that it was between the middle of December, 1875, and the 
middle of January, 1876.” 

(Bell, C. Vol. 2, page 1658.) 

“ Towards the end of November the expostulations of Mr. 
Hubbard and Mr. Sanders had their effect; we would no 
longer wait for Mr. Brown. In the early part of Decem- 
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ber Mr. Hubbard took iv specification LO Washington tu 
have it submitted to his counsel there: but at mv earnest 
request he promised that no steps should be taken in the 
United States patent office until I had had a last chance to 
interest friends in Canada, so as to have my foreign patents 
taken out simultaneously with my American patent. On 
account of the nature of mv engagements this opportunity 
woul | not arrive until the Christmas vacation.” * 

“In the mean time, as | have stated above, it was mv 
intention to make another attempt, during the Christmas 
vacation, to interest friends in Canada to take out our foreign 
patents, accordingly left Salem for Canada on or about 
the 24th dav of December, and returned about the Ist of 
January, having in the meantime concluded a definite 
agreement with Mr. George Brown and lis brother. — | 
could not, at that time,ask them for a eash pavmcnt 
sufficient to SUpport Mme, as | was then carrving out the 
organization of miy professional work in the manner stated 
above. | asked them, however, and thev agreed to make 
a sufficient allowance to pay the rent of special roolus In 
which the experiments might be carried on, as | had been 
much troubled by reports among the workmen in Mr. 
Charles Williams’ workshop, that strangers had been 
observing Inv apparatus and had apparently been making 
notes. In consequence of this arrangement I took rooms 
in Exeter Place, Boston, to which the apparatus in Mr. 
Williams’ workshop was removed somewhere during Janu- 
ary, 1576 

‘My recollection is, that at this time also I intrusted the 
education of the little deaf pupil, to whom | have so often 
alluded, to one of ni normal teachers, and came to Boston 
to live, thus saving a considerable portion of my time. In 
consequence of the agrecinent with Mr. Brown and his 
brother, my specification Was returned to me from Wash- 
ington, to be sworn to in Boston, and I was much pleased 
to observe that it had not been found necessary to alter 
the _areagpengeety fi 24 

(Bell, C. Vol. 2, page 1678.) 

‘I completed iis specification for my American patent 
early in January, and sent it to Mr. Hubbard, in Washing- 
ton, to be examined by Mr. Pollok. Il am not able to fix 
the date when I sent it, but on the 18th of January I 
received a letter from Mr. Hubbard expressing his satisfac- 
tion with it, and it must have been returned to me then, or 
immediately after, as | made oath to it in Boston on the 
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20th of January, 1876, and sent it back to Mr. Tlubbard.” 

(Prel. Stat. C. Vol. 4, page LO10.) 

The specification having been siqued and i¢ rified, if wag pe- 
turned fo Washington. Subse queully Mr. Pollok mel Mr. Be // 
Ail Vi La ork, and spout (f dai couse ring if if ith Care, returiw d 
if ith if to Washington and filed if iT tha poate vt office Oi his relurn. 

‘l made oath to it in Boston on the 20th of January, 
IS76, and sent it back to Mr. Hubbard. The reason whiv it 
was not filed immediately was, that it was deemed important 
that IT meet Mr. Pollok and goover it with care. We met 
in New York shortly after and spent a day in considering 
the specification. No change whatever was made in it, and 
Mr. Pollok took it back with him and filed it im the patent 
office on his return.” 

(Prel. Stat. C. Vol. 4, page LOLOL) 

“My application was not filed before this date in conse- 
quence of a promise that | had made to Mr. (;eorge Brown, 
who had then gone to England, that the American applica- 
tion should not be filed untila cablegram had been received 
from him, telling me that | might do so without prejudice 
to the foreign applications. [| returned my specification to 
Washington, either to Mr. Ilubbard or to Messrs. Pollok 
and Bailey, immediately after it was sworn to in Boston, 
January 20th, so as to be ready to be filed in the patent 
office upon telegraphic notice. I waited anxiously for the 
promised cablegram from Mr. Brown; but at last Mr. Hub- 
bard became tired of waiting, and on the I4th of February 
the application was filed in the United States patent office 
without mv knowledge.” 

(Bell, C. Vol. Ss puge LGSO.) 

*(. 566. In vour letter to Mr. ElishaGray, dated March 
2, 1577, found in answer to cross-question 402, p. 1627, | 
find the following: 

ws Mv specification hac been prepared mouths before it 
was filed, and a copy had been taken to England by a 
friend. I delaved the filing of the American patent until I 
could hear from him. At last the protests of all these in- 
terested In my invention, deprecating further delay, had 
their effect, and [filed my application without waiting for,a 
conclusion of the negotiations in England.” 

“Does that paragraph refer to the withholding of the 
American application, which you have mentioned in your 
answer to interrogatory 563? Ans. It does.” 

(C. Vol. 2, pages 1680, 1682.) 
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Certain conclusions of fact are unequivocally established 
by the foregoing testimony, as follows: 

Mr. Bell executed his contract with Mr. George Brown 
and brother at Toronto, December 20, 1875. 

After his return from Canada, about January 1, 1876, he 
completed the specification for the American patent early 
in January, and Mr. Hubbard took it with him to Mr. 
Pollok at Washington, on or about January 10, 1876. 

[pou thre complainant s oun shou ing, not an alteration or 
change was wade in that specification, from the time that it left 
Mr. Bell's hands. on or about the LOth day of January, IS76.ti/11 
if was filed ine the patent office Ie hruary 14, IS76. 

Mr. Hubbard writes back to Mr. Bell from Washington, 
in a letter received January 18, 1876: 

‘I have been over vour specification with Mr. Pollok. 
He is very much pleased with it, and says he does not think 
it will require any alteration.” 

Jan. 14, 1876, Mr. Pollok forwards to Mr. Bell “a fair 
copy” of the specification, written in a strange handwriting, 
presumably the work of one of Mr. Pollok’s clerks. Mr. 
Bell received it and “is much pleased to observe that it had 
not been found necessary to alter the phraseology.” Ile 
signs it and swears to it, and returns it, “immediately after 
it was sworn to‘in Boston January 20th.” 

Mr. Pollok and Mr. Bell then meet in New York, and 
spend a day in the careful consideration of the specification. 
No change whatever was made in it, and Mr. Pollok took it 
back with him and filed it in the patent office,” and the 
record of these protestations is closed. 

The fact is sufficiently established; but to complete the 
showing, the complainants have estopped themselves from 
denving it, by producing in the record, at the last moment, 


a photolithographic copy of the original application how 


on file in the patent office, and this shows a clear fair copy, 
without an erasure or an interlineation. This is exactly 
the condition in which was the specification when it was 
sworn to January 20, 1876. 

In a word, the American specification was completed be- 
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tween Januarv land January 10, 1876, and suffered no 
change thereafter, until it was filed in the patent office, 
February 14, 1876. 

It follows, as an inevitable conclusion, that if the contro- 
verted passage was in the specification at all before the lat- 
ter was filed in the patent office, it had been inserted prior 
to January 10, 1876. 

Another consequence is, that if this passage had in fact 
been inserted in the specification, its incongruities, its incon- 
sistencies with other statements in the specification and the 
obvious necessitv for SOC amendment escaped the repeated 
scrutiny of all the parties. 

If the passage was there, it passed the ordeal of succes- 
sive examinations, first, by Mr. Bell himself, when he in- 
serted it: second, by Mr. Pollok, in Washington; third, 
by Mr. Bell, when he signed the specification and observed 
it so closely that he was enabled to state that there had been 
no change made in its phraseology; and finally, the close 
scrutiny of Mr. Bell and Mr. Pollok together, in New 
York, when they passed a day in its careful consideration. 

Another significant fact is established by the testimony. 
Mr. Bell delivered the “George Brown specification ” to 
Mr. Brown, just before the latter sailed upon his winter 
voyage to England. 

Tsis delivery was made during the last week in January, 
and on or about January 25, 1S76. 

“QQ. 570. How long before Mr. George Brown sailed 
for England did vou deliver this paper to him? Ans. 
[ only know that it was handed to him between the date 
of the agreement, December 29, 1875, and the time he 
sailed,—the latter part of January, 1876,” (Bell C. Vol. 2, page 
1682.) The “(George Brown specification” bore the fol- 
lowing indorsement in Mr. Brown’s handwriting: 

“These papers were received by me from Professor Alex. 
(;. Bell, in the winter of 1875-6, shortly before I left for 
England. I can fix the exact date by reference to my books 
and papers, but have not them at hand now. 

(iEoRGE BROWN. 
Toronto, 12 November, 1878.” 
(C. Vol. 2, page 1689.) 
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‘[ met Mr. Bell in New York about January 25, at his 
request, to meet Mr. George Brown, of Toronto. We inet 
Mr. Brown, and he agreed to take out letters patent in 
Great Britain. Mr. Bell gave me his copy of the specifi- 
cation, Which I was to take under a promise, which he ex- 
acted from me, that it should not be filed at Washington 
until Mr. Brown should have filed it in England. He did 
not hear from Mr. Brown as he expected, and finally wrote 
to me [thatif he did not hear by a certain day, that [ might 
file it. IL strenuously objected to the least delay, but it was 
of no avail, as he wished to have it taken out in lis native 
country, that he might there have the benefit of what he 
believed a great invention. ]” 

(Gardiner G. ITubbard, C. Vol. 4, page 161, Int. 22.) 

It furtherappears that the “ George Brown specifieation ’ 


? 


was originally prepared in October for use as an American 


specification 

“QM. 571. When was this paper written? Ans. ln Oc- 
tober. S72. 

*O). od. | observe that it is headed * United States 
patent office, from which | infer that this particular paper 


was originally prepared for your American specification, 
and not for the purpose of being handed to Mr. George 
Brown: what is the fact about that”? Ans. Certainly, that 
is the fact.” * (C. Vol. 2, page 1682.) 

‘Q. 246. In the Exhibit recorge Brown specification there 
are some alterations made by drawing the pen through 
words or plirases, and interlining others in place of them. 
What is vour recollection as to when these changes were 
made? Ans. I have notany clear recollection of the time 
when these changes were made, excepting that thev were 
made before the specification was given to Mr. Brown.” (C. 
Vol. 2. p. LOSS.) 

“Q. 585. You have told me this morning that vou wanted 
to make some addition to your answer to interrogatory 
aa; please do so. Ans. Yes: I desire to state that though 
from the language used in this paper I know that it is a 
COPY of the specification as | wrote it in October, S75, I 
can not be periectly certain that the COpPV Was itself made 
in October, 1875, although it is miv belief that it was. It 


NOTE. " » ~ihy y | 11s i in CX) }?i trident cof why Vir. Bell only rive Te Vir. 
brown, of Toronto, Dee, 20, IS75, rough sketches of his invention. tle either 
did not have thts specification with him or he could not spare it. or for some 


ressat he prete rred not t leave it wit! Vir. Dr wrat that mnie, 
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was made as a fair copy, not in my handwriting. The in- 
terlineations and corrections are in my handwriting.” (©. 
Vol. 2, p. 1688.) 

The facts are simple and clear. When Mr. Bell desisted 
from his labors upon the preparation of his specification iil 
the end of October, or about that time, he had some one, 
presumably a clerk, write out “a fair copy’ of his work for 
presentation in the United States Patent « ffice. This was 
the “Creorge Brown specification.” 

On December 29, 1875, he executed the contraet regard- 
ing the foreign patents with Mr. Brown, and on his return 
from Toronto about January 1, 1876,and between that time 
and January 10, 1876, he “completed” his specification for 
the American patent, and forwarded it to Washington; and 
from that time forth there was no change made in it until 
it was filed in the patent office, February 14, 1576. 

[t is demonstrably certain that after the “completion ” of 
the American specification, the date of which is fixed, and 
either at that time or at some subsequent time, Mr. Bell com. 
pared the “(George Brown specification” with it, and made cer- 
tain erasures and interlineations therein (in his own hand- 
writing) to make it conform toit. This is manifest from an 
inspection of the documentsin C. Exhibit Vol.4. pages 6 and 
936. The “George Brown specification ” is there printed in 
such a manner as to show both interlineations and erasures, 
the interlineations being printed in capitals and the erasures 
in brackets. Thus for example: 

“That the difference between an undulatorv and an in- 
termittent current mav be more clearly understood, I shall 
describe the condition of the electrical current when THE 
ATTEMPT IS MADE TO TRANSMIT two musical notes [of dif- 
ferent pitch are] simultaneously [*ransmitted along the 
same Wire] FIRST UPON THE ONE PLAN AND THEN UPON THE 
OTHER. 

Every interlineation and every erasure that appears in 
the “ George Brown specification” changes the tenor of the 
language where they occur so as to make it conform exactly 
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to the language of the original fair copy ot the American 
specification, as it is shown in the exhibit.* 

The existing claims in the “ George Brown specification ” 
were struck out, and the new claims were inserted, except 
that the lengthy second claim was arranged in detail to con- 
form to the English practice. 

The “(George Brown specification” was “handed” to 
Mr. Brown shortly before he left for England. Mr. Hub- 
bard fixes the time and place of the interview of Mr. Brown, 
Mr. Bell and himself as at New York “about January 25.” 

[t thus appears, that after the final completion of the 
American specification, and after the last change had been 
made in it, previous to its filing in the patent office, fifteen 
days, more or less, passed before Mr. Bell handed the 


“George Brown specification” to Mr. Brown. But this is 
not all, Mr. Hubbard, who then resided in Washington says: 

“T met Mr. Bell in New York about January 25, at his 
request, to meet Mr. George Brown, of Toronto. We met 


Mr. Brown, and he agreed to take out letters patent in 
Great Britain, Mr. Bell gave me his copy of the specifica- 
tion, which I was to take under a promise, which he exacted 
from me, that it should not be filed at Washington until 
Mr. Brown should have filed it in England.” 

“Tle did not hear from Mr. Brown as he expected, and 
finally wrote to me [that if he did not hear by a certain day, 
that I might file it.’] (CC. Vol. 4, page 961.) 

That copy of the specification which Mr. Bell then and 
there delivered to Mr. Ilubbard to be filed at Washington 
was In a condition to be filed in the patent office. Jt had 
pre viously heen sworn to at Boston. January YA, AST. 

But the language Mr. Hubbard unconsciously employed 
is even more significant than the obvious tenor of his words 
upon the surface. “Mr. Bell gave me /is copy of the 
specification.” Mr. Brown retained /is copy and took it 
with him to England. 

The presence at that interview with Mr. Brown of the 


*NoTeE.—The interlineations appearing also in the certified copy of the 
American specification will be considered bereaiter, where they will appear as 


another link in the remarkable chain of circumstances existing in this ease. 
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verified fair copy of the American specification must be 
recognized as an established fue. 

It is not Impossible indeed that this was the very occasion 
when the attorney, Mr. Pollok, also met Mr. Bell in New 
York, and they spent a day going over the specification 
with care, and when “no change whatever was made 
In it.” 

Mr. Bell felt that he had made a great invention, that he 
had invented what is now known as “the Speaking Tele- 
phone.” Ile was so anxious to secure this invention by 
foreign patents that he delayed the filing of the American 
specification for months to further this purpose. He even 
continued this perilous delay 2gainst the earnest expostula- 
of his partner, Mr. Hubbard. 

“Mr. Hubbard and Mr. Sanders were very anxious to have 
my specifications filed at once in the United States Patent 
Office, but I believed the invention to be so important and 
so valuable that | wanted it to be taken out abroad as well 
usin America, and, therefore, delayed the filing, hoping to 
hear from Mr. George Brown and his brother. (C. Vol. 2, 
p. L675). 

Mr. Hubbard says: 

“T strenuously objected to the least delay, but it was of no 
avail, as he wished to have it taken out in his native coun- 
trv, that he might there have the be nent of what he believed a 
great invention.” (C. Vol. 4, page DOL.) 

If Mr. Bell had at that time in mind an alternative 
method of creating his “undulatorv” current, by varying 
the resistance upon the cireuit: if he had embodied a de- 
scription of that method in his American specification, 
describing various ways of varying the power of the current 
in the production of “ electrical undulations,’—if this was 
the fact, it surpasses the bounds of human credulity to sup- 


pose, even for a moment,that he would have withheld a 
like description of this alternative method from his foreign 
applications, when he had such abundant opportunities to 


insert it. 
Yea, more, it is absolutely incredible that he would have 
permitted to remain in the foreign specification, a clause 
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which, in express terms, excluded this alternative method 
from the domain of the patent. 

The “ (seorge Brown specification ” contains the statement: 
“There are many ways of producing undulatory currents 
ot electricity, hut all of them depen ! for effect upon the vibra- 
tion or motion of hodies capable of inductive action.” 

He had only to draw his pen through the words, “ but 
all of them depend for effect upon the vibration or motion 
of bodies capable of inductive action.” In plain terms, Mr. 

sell was either then a fool or subsequently aknave. His 


proved pre-eminent intellectual abilities, manifested in every 


detail of the previous history, absolutely forbid the existence of 
the first alternative and force us to the conviction of the 
truth of the second. 
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Crime breeds crime. <A foul deed perpretrated in silence 
and in secrecy draws around a man an invisible line that 
separates him from his fellows. Ile is thenceforth set apart 
as the especial vietim of circumstances. [le is arraved in 
a never-ending but unequal conflict with the terrible Nemesis 
of retribution. The stern necessity is laid upon him of un- 
ceasing vigilance, of daring unsecrupulousness, and of reck- 
less effrontery in the commission of further offenses, for 
only thus can he stave off the inevitable end. 

Mr. Bell, notwithstanding his transcendent intellectual 
abilities, proved no exception to the rule. There is evi- 
dence in this record, ample, complete and demonstrative, 
that subsequent to the LOth day of April, 1ST), a crime of 
the most atrocious character was committed in the patent 
office at Washington: that this was done for the sole purpose 
of covering up and concealing the evidences existing in that 
oltice of the crime previously perpetrated there in February 
IS76, as already outlined. 

On pages 5 to 15, of Vol. 4, of complainant's record, there 


appears a copy of the original application filed by Mr. Bell, 


which was originally produced in evidence in the Dowd 
case, Feb. 14, 1876. 

This is certified to be a true copy from the files of the 
patent office, in a certificate under the seal of the office, 
dated April 10, 1879, and signed by W. H. Doolittle, Act- 
ing Commissioner of Patents. Reading this copy of the 
specification carefully from the beginning, we are astounded 
when we find on page 9, that the specification reads as fol- 
lows: 

ig There are niin MAYS of producing undulatory currents of 
a cfricity, Aut all of the aL depend for effect upon the vibrations or 
motion of hodies capabl of inductive action.” 

A few of the ways are specified, and then follows the 
controverted passage, which had heen interjected into the 
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specification, describing methods of producing undulations 
by varving the strengthof the current. 

But the passage quoted, which expressly excludes all 
methods not dependent upon induction, reads, word for word, 
exactly (is if (ppeoars ii thre George Brown specification. 

Here is an extraordinary phenomenon. The passage 
uppears, as quoted, in the George Brown specification, deliv- 
ered to Mr. Brown, in January, 1876. In the printed copy 
of the patent, issued March 7, 1876 (C. Vol 1, page OU), it 
reads as follows: 

- There Gre wedi) (ays of producing undulatory currents of 
electricity, depende ut for effect upon the vibrations or motions of 
hodies capable of inductive action.” 

Again, April 10, 1879, it reads, as in the “ George Brown 
specification.” And once again, in a photolithographie 
copy of thr original application on file, produced by com- 
plainants (Additional Proofs, page 729), and certified to by 
M. V. Montgomery, Commissioner of Patents, October 50, 
1885, it appears as shown in the printed copy of the 
patent. 

What is the explanation of this juggle? These are stub- 
born facts, and they can not be ignored. The specification, 
as it was on file in April, 1879, did read, “ but all of them 


depend for effect upon the vibrations or motion of bodies 


capable of inductive action.” 

Clerical and typographical errors are possible, but the 
mathematical ratios are millions to one against the substi- 
tution by error of the particular five words “ but all of them 
depend” for the one word “dependent.” But these five 
words are the identical words employed in the “George 
Brown specification.” The chances are so incalculable 
against such a substitution by accident, that error is out of 
the question as an explanation. It must be recognized asa 
fact, that these words were actually in the original specifi- 
cation on file in the patent office, as it appeared on the 10th 
day of April, 1879. 

But how could this specification have been printed on 
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March 7, 1876, with the word “dependent,” instead of the 
words “ but all them depend?” 

The explanation is as follows: 

As we have already been convinced, the passage relating 
to the production of undulations in the current by varying 
its power, was not in the original specification when it was 
filed in the patent office. By means of the conspiracy, the 
existence of which is an established fact, Mr. Pollok was at 
once made acquainted with the contents of Mr. Gray’s 
caveat, filed upon the same day with Mr. Bell’s application. 
Sometime between February 14, the day of the filing, and 
February 19, the dav an interference was threatened by an 
official communication, Mr. Pollok, or some one in his 
office, through the connivance of the Examiner, effected 
secretly a substitution of a sheet or sheets in the original 
application, all being in the handwriting of his own clerk. 
Through this substitution he effected the introduction of the 
new passage, all excepting the first sentence, the printing of 
which in brackets tn the certified copy shows it to be an 
interlineation. The new claim, based upon this passage, 
was also inserted 

When Mr. Bell shortly afterward arrived in Washing- 
ton (C. Vol. 2, page 1680, Ans. 565), he of course per- 
ceived the incongruity displayed in the arrangement under 
the general head of the production of undulations by indue- 
tion, of detailed methods of producing undulations by varv- 
ing the power of the current, either in the battery or by 
varying the resistance upon the circuit. 

He accordingly interlined the introductory sentence: 
[“ Electrical undulations may also be caused by alternately 
increasing and diminishing the resistance of the circuit, or 
by alternately increasing and diminishing the power of the 
battery.”] He also made a number of verbal changes in 
the specification as indicated in the brackets. The signifi- 
cant fact of these verbal interlineations having been made 
in the original “fair copy” is established by the document 
itself, the interlineations being printed in brackets to indi- 
cate their character as such, while the fact that the origina 
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specification when filed was a fair copy has also been estab- 


lished by the testimony. 

It is well known that at that time merely verbal or cler- 
ical corrections were freely permitted to be made in the 
patent office in this informal manner. to avoid the necessity 
of an official amendment in detail. The practice was to 
make these informal amendments in the examiner’s room 
in pencilings upon the paper. Mr. Bell, of course, could not 


fail to note the inconsistency of the new passage with the 
words “but all of them depend for effect upon the vibrations 
or motion of bodies capable of inductive action,” which, in 
the hurry of the secret substitution, had been overlooked. 
He accordingly drew his peneil through the words “ but all 
of them depend” and interlined the word “dependent,” 
thus making the passage read as it was printed in the patent. 

One little circumstance is convincing to the mind, that 
Mr. Bell did not write originally the new passage inserted 
in the patent. It contains the following sentences: 

“The external resistance may also be varied. For in- 
stance, let. mercury or some other liquid form part of a 
voltaic circuit, then the more deeply the conducting wire is 
immersed in the mercury or other liquid, the less resistance 
does the liquid offer to the passage of the current.” 

As regards mercury, this is a false statement. Mercury 
will not operateat all in thatmanner. The metal mercury is, 
in fact, an excellent conductor of electricity, and the depth 
into which a conducting wire is dipped into it will make no 
appreciable difference in the resistance to the current upon 
the circuit. This characteristic property of mercury has 
led to its frequent use in connection with circuit: breakers, 
to complete the circuit when the conducting wire dips into 
the mereury. 

All this was perfectiv familiar to Mr. Bell. In all his 
early experiments, in multiple telegraphy, mercury was em- 
ploved LO complete the cireuit, and, as he states, “The oxi- 
dization of the mercury, too, was a source of great annov- 
ance, and Was only partially obviated by eovering it with 


alcohol.” (See ante pruige 21.) The good electrical condue- 
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tivity of mereury was as well known and as familiar to Mr. 
Bell as the fact that fire burns and water flows, is to any 
child. It is siinply impossible that Mr. Bell could have 


written such nonsense as the passage quoted. 

But granting all this, vet how came the specification, as it 
was on file in April, 1879, to contain again the words, “ but 
all of them depend?” 

The explanation is the simplest in the world. Three 


vears had elapsed; the specification had been handled time 
und again. It was one of the curiosities of the patent 
office. The pencilings of the word, “ dependent” and of 
the line drawn across the words, “ but all of them depend,” 
lving in a fold, had become obliterated. The original 
words written in ink were once more clear and legible, and 
the clerk copied them. 

Is there any other possible explanation? 

But look at it fromm another standpoint. The fact that 
these five words “ but all of them depend,” were legible in 
the specification, in April, 1879, demonstrates that those 
words were originally written in that fair copy which was 
filed in the patent office February 14, 1876, whatever be 
the means or whatever the manner in which they were ob- 
literated in March, 1876. Otherwise, those words could not 
have found an existence in that paper in April, 1879. 

But the fact that the words, “but all of them depend ’ 
were in that fair copy, filed February 14, 1876, demonstrates 
the further fact that the new passage, so directly in conflict 
with those words, was not contained at that time in that 
copy. A man of Mr. Bell’s intellectual abilities, having set 
before himself the high standard of scientifie accuracy and 
completeness of expression in the preparation of this 
specification, could not have passed an entire day in its 
careful study and made no change whatever in it, if it had 
contained two such antagonistic passages. There is but 
one explanation possible. That new passage was not in- 
serted in the specification until after Mr. Gravy’s caveat was 
filed in the patent office. This explanation fits in with ev- 
ery fact, and accords with every circumstance disclosed in 
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the record. It clears up every mystery and satisfies the 
mind. Itisthedruth, for the truth alone can be in such per- 
fect accord with every fact and every new developinent in 
the case. 

But the fact that these five words, “* but all of them de- 
pend” were legible in the specification on file in the pat- 
ent office April 10, 1879, demonstrates another fact of 
ominous significance. 

At the last moment, and during the printing of the record 
for this court, the complainants produced a_photolitho- 
graphic copy of the original specification, as it appeared 
in the files of the patent office, certified to by the Commis- 
sioner of Patents (Additional proofs, page 729), showing a 
perfect fac simile of each page of the specification. This 
document establishes the fact that the specification actually 
on file in the patent office October 30, 1885, the date of the 
certification, was «@ clean, fair copy, without an erasure and with- 
out an interlineation, except as indicated for the insertion of 
the official amendment of February 29, 1876, to which ref- 
erence has already been made. 

Not only is there an entire absence of the words, “ but 
all of them depend,’ which were in the specification on 
file April 10, 1879, as shown by the certified copy of that 
date, but there is not even shown an erasure or interlinea- 
tion in the context of the specification where those words 
once appeared. The writing here is as smooth and as 
straightforward as in every other place in the specification. 

The startling fact is thus made manifest, that the papers 
have been changed in the office; that the specification on 
file April 10, 1579, is there no longer; that it has been 
withdrawn from the office and another paper substituted in 
its place. 

A felony has been committed. Another crime has been 


perpetrated, to destroy the evidence of the commission of 


the first crime. 

The one fact we have cited establishes the proposition. 
But cumulative evidence exists in abundance. 

The original specification on file in the patent office on 


229 


April 10, 1879, was full of verbal corrections, as shown by 
the certified copy of that date. ,The copy of the specification 
on file in that oftice on October 30, 1885, shows not one of 
them, as demonstrated by the appearance of the photolitho- 
vraphic copy in evidence in this case. 

We have already referred to the interlineation of the sen- 
tence, (“ Electrical undulations may also be caused by al- 
iernately increasing and diminishing the resistance of the 
circuit, or by alternately increasing and diminishing the 
power of the battery”), as shown in the certified copy of 
April 10, 1879. 

ln the photolithographic copy this sentence is not inter- 


lined, but appears in its proper place, the same as any other 


sentence. 

Another example, of a most striking character, must be 
cited. 

The “ George Brown specification” contains the following 
sentence (C. Exhibits, Vol. 4, page 939): 

* The vibrations represented by the sinusoidal curves A 
and B (Fig. IV) are in the ratio aforesaid, 4:5—that is, four 
oscillations of A are made in the same time as five oscilla- 
tions of B.” 

By reference to “Fig. IV” in the drawing it will be seen 
that this is a correct description. Four lobes of the curve 
A occupy the same distance upon the horizontal line as five 
lobes of the curve B. In the certified copy of April 10, 
L879, the sentence appears as follows (C. Exhibits, Vol. 4, 
page 5): 

“The vibrations represented by the sinusoidal curves B 
(A) and A (B), Figure 4, are in the ratio aforesaid of 4:5— 
that is, four oscillations of B (A) are made in the same time 
as five oscillations of A (B)”; the letters in the brackets 
being thus printed to indicate conventionally the erasures 
shown in the certified copy. 

Turning now to the printed copy of the patent (C. Ex- 
hibits, Vol. 1, page 55), we find that the draughtsman, in 
making the drawing for the patent office, had lettered the 
curve named “A” in the “George Brown drawing,” “B” 
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in the patent office drawing; and likewise the curve for- 
merly named “B” was now lettered as “A.” The error was 
unnoticed in filing the original fair copy of the specifica- 
tion. 

This clerical error, or rather the draughtsman’s error, 
made necessary exactly the correction that was made in the 
specification, by erasing “A” and “B,” and substituting 
“B” and “A,” respectively, therefor. This gave “B” the 
unusual precedence over “ A,” apparent in the printed copy 
of the specification issued March 7, LS76. 

But the photolithographic COPY of the paper on file in the 
office October 30, LSS5, shows no trace whatever of any such 
correction. This demonstrates the fact that this correction, 
Which appeared on the face of the original specification on 
file in the patent office on April 10, 1879, never was made in 
thre paper wou Gu file in that ONice. 

We can no longer resist the conviction forced upol us 
by these significant facts. The evidence is conclusive. 
Another and a different paper has been fraudulently and 


feloniously substituted for the original specification, filed in 
the patent othee. February 14. 1876. It is clear that 
another crime has been committed in the execution of the 


foul conspiracy, and it only remains for the Grovernment to 
discover and punish the guilty parties. 

But the fuct of the execution of this last felony demon- 
strates the commission of the original crime. It fastens 
upon Mr. Bell the infamy of having perpetrated the most 
gigantic fraud of the century. 

But the proofs are by no means exhausted. The truth 
always fits in with every fact that can possibly be discovered, 
and is in entire accord with every occurrence that happens. 

We have seen how Mr. Bell’s previous history, when un- 
folded to view, afforded us a light which illumined the dark 
transactions of February, 1876. His subsequent history 
throws an even stronger light upon the subject. 

All that has heretofore been regarded as inexplicable and 
difficult of comprehension in Mr. Bell’s subsequent conduct 
and utterances is cleared of all mystery, and is plainly un- 
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derstood, now that we have in our possession the great 
central fact, around which every circumstance groups itself 
in orderly relation. 

We have already seen that at the close of his labors in 
July, 1875, Mr. Bell discharged Mr. Watson, and aban- 
doned for the time all further experiments upon the tele- 


plone 
When he was summoned to Washington, the latter part 
of February, S76, he was actually exgaged in experimental 


work upon the autograph telegraph. 

* During June and July, the speaking telephone was the 
thing to which | devoted my energies and all the applica- 
cations of multiple telegraphy assumed only secondary im- 
portance. Few, if any, experiments relating to the auto- 
graph telegraph, or, indeed, to any electrical subject, were 
made between the end of July, 1875, and Mareh US76. At 
that time | was again working at the combination of instru- 
ments necessary to put my autograph telegraph into prac- 
tical operation, as Mr. Hubbard and Mr. Sanders thought 
that it would prove the most —ae valuable of all 
mv inventions.” (Bell, C. Vol. 2, page 1666). 

Immediately upon his return from Washington Mr. Bell 
resumed his experiments upon the telephone, made a liquid 
transmitter, and for the first time in his life obtained in- 
telligible articulation, es appears from Mr. Watsons testi 
mony already quoted at length. 

Tii had gained wel light por thie a 

Mr. Bell added the following passage to his Pre =a ur 
Statement in Speaking Telephone tires (C. Ex- 
hibits, Vol. 4, page L011). 

‘| ought to state that [did wot, hi for thie filing of ety i. 
plication, "(Ke bruarv | a IS76. am constr wet thre device x le xe ihad 
| specification for’ rarying the resistance of a ne clr- 
cuit as means for producing an undulatory current. J wes 
7 Washington the first fe if days 4 ivi Mareh. and immediately Ootl 
my redurn T constructed an ap paratus havinga wire attached 
to a stretched membrane, dipping into a vessel containing 
water, forming part of a circuit, the resistance of the circuit, 
being varied by the vibration of the membrane, which 
caused the wire to dip more or less dee ‘ply into the liquid. 

“On the 10th day of March, Mr. Watson and mvyselftried 
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this apparatus as @ transmatter, using the steel Spring arma- 
fire depicted im my patent as rece iver, and obtained intelli- 
gible articulation. I exhibited an instrument constructed 
in this way at the Centenmial Exhibition in June, 1876, be- 
fore Sir William Thomson and other judges of his depart- 
ment.” 

A comparison of the description Mr. Bell here gives of 
this apparatus, with the similar description of a like appar- 
atus contained in Mr. Gray’s caveat, reveals unmistakably 
the source of the new light Mr. Bell had just gained. 

“In the drawings, the person transmitting sounds is 
shown as talking into a box or chamber A, across the outer 
end of which is stretched a diaphragm a, of some thin sub- 
stance, such as parchment or gold beater’s skin, capable of 
responding to all the vibrations of the human voice, whether 
simple or complex. Attached to this diaphragm is a light 
metal rod A’, or other suitable conductor of electricity, 
which extends into a vessel Bb, made of glass or other insu- 
lating material, having its lower end closed by a plug, which 
may be of metal, through which passes a conductor 6, form- 
ing part of the cireuit. 

“This vesssel is filled with some liquid possessing’ high re- 
sistance; such for instance as water, so that the vibrations of 
the plunger or rod A‘, which does not quite touch the con- 
ducter 4, will cause variations in resistance, and, conse- 
quently, in the potential of the current passing through the 
rod A’.” (C. Vol. 4, page 870.) 

A rude sketch of this apparatus made by Mr. Watson 


appears in ©. Exhibits, \ol. 1, page 513. A comparison of 
this sketch, with the drawing attached to Mr. Grray’s caveat, 
shows that there was no substantial difference in the mode 


of operation in the two cases. 

This apparatus was a transmitter. Mr. Bell next made a 
receiver, Which also could be used both as a transmitter and 
a receiver in a magneto telephone. Mr. Watson testified re- 
garding this instrument as follows (C. Vol. 1, page 324): 

“( ross-Int. 224. When was the first time that you ever 
heard and understood words transmitted over a telephone 
line by means of a magneto transmitter? Ans. My recol- 
lection now is that I heard and understood words from 
a magneto transmitter shortly after March 10, 1876. 

Cross-Int 227. That instrument had a membrane dia- 
phragm, I suppose, had it not? Ans. I think it had. 
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“Cvoss-Int. 228. Describe the armature, its size, shape, ma- 
teriai and manner of attachment to the diaphragm in that 
instrument. Avs. All that I can remember about it is that 
it consisted of a piece of clock-spring shellacked to the 
membrane. Ido not remember the dimensions at all. 

“( yoss-Lnt. 229. Was that the first magneto instrument 
which had a metal armature attached to and supported only 
by the diaphragm? Aus. It was the first | remember. 

“ (voss-Int. 250. Who made that instrument, and when? 
Ans. I think I did, just before it was tested. 

“¢ poss-Int. 231. It was made after March 10, 1876, was it 
not? Ans. According to my recollection.” 

Here is the cut of Mr. Gray’s receiver, as shown in the 
drawing attached tothis caveat, and reproduced from the 
exhibit in the Dowd case just obtained. 


The description given by Mr. Watson, as well as that 
given bv Mr. Bell ?u the passage already quoted from his 
London Lecture, corresponds perfectly to this drawing. 
There can be no possible doubt as to where Mr. Bell ob- 
tained the idea of this construction. He would have given 
worlds for the possession of such a conception in the pre- 
ceding June and July, and he had abandoned the work for 
want of it. 

Evervthing points to a single conclusion. Mr. Bell 
stole the ideas set forth by Mr. Gray in his caveat. He 
appropriated those ideas to himself; first, by means of the 
new passage interjected into his patent; and secondly, by 
embodving them into the construction of instruments, both 
the varying resistance and the magneto, and instruments 
through which he for the first time transmitted articulate 
speech. Mr. Bell stole the telephone from Mr. Gray, and such 
will be the verdict of history. 

Mr. Bell was compelled to add the passage already cited 
to his preliminary statement in the Speaking Telephone 
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Interferences, for that paper was, so to speak, to be his title 
deed in his contest with Mr. Gray. Besides, it would be 
tiled in the secret archives of the patent office, and be inac- 
cessible to the public. 

But how did Mr. Bell treat the matter in his public utter- 
unce? 

In his London Lecture, delivered October 51, 1877, Mr. 
Bell gave a connected history of his development of the tel- 
ephone, from: its first inception, through the successive steps, 
down to that date. Now, obviously, the most interesting 
point in the whole history was the hour of the final con- 
summation of all his thoughts, and hopes, and labors; the 
hour, when, for the first time in his life, he had sueceeded 
in the transmission .of articulate speech. It was an hour of 
excitement, of exhileration, an hour never to be forgot- 
‘en. 

Turning now to that London Lecture, (C. Exhibits 
4, page 879) and particularly to the passage already 
quoted, we find that Mr. Bell never mentioned that hour 
ora single circumstance connected with ‘the occurrence. 
On the contrary, the language he employed was such as to 
naturally produce the impression that the first cistinetly 
audible effects were obtained with magneto instruments, 
while, as a matter of fact, those instruments were con- 
structed subsequently to the varying resistance transmitter 
with which he first obtained intelligible articulation. 

Such conduct is no longer inexplicable. We now know 
that it was the discreet silence of one who held stolen prop- 
erty in his possession. 

Other details might be mentioned, but time forbids. 
Every fact that shall be established, now or hereafter, can 
only fall into line and add its bit of confirmation. “The 
mills of the Gods grind slowly, but they grind exceeding 
fine.” ., 

It # with heartfelt satisfaction that we are enabled to 
state our conviction that complainants present counsel are 
absolutely free from all complicity or connivance, either in 
the perpetration or inthe attempted concealment of the 
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frauds the commission ‘of which has been so clearly estab- 
lished by the evidence in this case. Indeed, the character 
of this evidence, and the remarkable ‘manner in which it 
has been introduced in the complainant’s own record, 
preclude even the possibility of a question in this matter. 
Under the circumstances, it is but a simple requirement 
of justice that this conviction should here find expression. 


T. S. E. Dixon, 


Of Counsel for the People’s and Overland Lele phone Companies. 


